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	State party:
	Algeria

	Date of communication:
	24 November 2004 (initial submission)


	The Human Rights Committee, established under article 28 of the International Covenant on Civil and Political Rights,
	Meeting on 28 October 2013,
	Adopts the following:
		Decision concerning admissibility
1.1	The authors of the communication, dated 24 November 2004 and supplemented by additional information submitted in 2005 and 2006, are 590 persons of French nationality. They claim to have been the victims of violations by Algeria of articles 1, 5, 12, 17 and 27; of article 2, paragraph 1, and article 26, read separately or in conjunction; and of articles 26 and 17, read in conjunction. They are represented by counsel. The International Covenant on Civil and Political Rights and its Optional Protocol entered into force for the State party on 12 December 1989. 
1.2	On 10 March 2010, the Committee, acting through its Chairperson, decided that the question of admissibility would be considered separately from the merits.
		The facts as submitted by the authors
2.1	The authors, French citizens who were obliged to leave Algeria when it gained independence in 1962, were dispossessed of property which they had held in that country, contrary to the provisions of the Évian Accords of 18 March 1962.[footnoteRef:3] Each author has submitted a copy of the decision of the National Agency for Compensation of French Overseas Nationals (ANIFOM) whereby France granted them compensation for the property that they had held in Algeria. However, they contend that the action taken by France did not provide them with fair compensation for the value of the confiscated property as of 1962, i.e., the year in which Algeria became a sovereign and independent State. [3: 		The authors cite the Évian Accords, particularly the “provisions concerning French citizens of ordinary civil status”, which state that: “their property rights will be respected. No measures of dispossession will be taken against them without their being granted fair compensation established in advance. They will receive guarantees appropriate to their particular culture, language and religion. ... A Court of Guarantees, a national institution under Algerian law, will be responsible for ensuring that these rights are respected.” ] 

2.2	The authors recount the history of Algerian independence and state that, after this date, the State party could not or would not assume its responsibilities, inter alia, to ensure the safety and protect the moral and material interests of population groups domiciled in Algeria.
2.3	With regard to the measures taken by the State party concerning the property of persons who had left the country, the authors identify several different periods. During the first period, from July to September 1962, the dispossessions had no legal basis. They were the result of isolated acts by individuals or groups of individuals or of unauthorized actions by local officials which elicited no clear response from the State party. Later, an ordinance issued on 24 August 1962[footnoteRef:4] governed the fate of vacant properties (those that had not been used, occupied or enjoyed by their legal owner for at least two months), placing them under prefectural administration. The ordinance was intended to protect the properties and preserve the owners’ rights. In most cases, however, what it did was to perpetuate and provide a legal justification for the situation as it stood, as well as paving the way for further dispossessions, with the relevant decisions being left to the discretion of prefects, without any safeguards or prior formalities being required and without any effective avenue of redress. Nevertheless, some restitutions were ordered and actually carried out pursuant to this ordinance. Later on, a decree was issued on 23 October 1962[footnoteRef:5] that prohibited and annulled all contracts for the sale of vacant property, including sale and rental agreements concluded abroad after 1 July 1962. The properties covered by contracts subject to such annulments were reclassified as vacant within the meaning of the ordinance of 24 August 1962. Subsequently, the decree of 18 March 1963[footnoteRef:6] established conditions and safeguards in respect of declarations of vacancy and provided a legal remedy.[footnoteRef:7] According to the authors, this remedy was not effective because the judges who heard the cases took a long time to issue a decision, and new provisions were issued which invalidated virtually all judicial guarantees. In fact, a decree of 19 May 1963[footnoteRef:8] ruled out any possibility of legal recourse other than an appeal before a departmental commission[footnoteRef:9] and, in addition to the classification of vacancy, introduced the broad concept of public order and social peace, thereby giving the authorities nearly absolute power of discretion. From a procedural point of view, the presiding judges of courts seized of interim relief applications filed under the 18 March 1963 decree declared themselves not competent, since the administration of such property fell under new legislation that did not provide for the submission of applications to the interim relief judge. The discretionary appeals commissions provided for in the decree were never set up.  [4: 		Ordinance No. 62-020 of 24 August 1962 concerns the protection and management of vacant property. ]  [5: 		Decree No. 62-03 of 23 October 1962 regulates the transaction, sale, rental, lease or concession of movable or immovable property. ]  [6: 		Decree No. 63-88 of 18 March 1963 governs vacant property. ]  [7: 		Within two months, “by suing the Algerian State in the person of the prefect … before the competent interim relief judge of the prefecture in question”. This was a fast, inexpensive procedure, but once again the implementation of the decree fell short of the expectations it had created. ]  [8: 		Decree No. 63-168 of 9 May 1963 concerns the placement under State protection of movable and immovable property whose acquisition, management, development or use might undermine public order or social peace. This decree sets a one-month deadline for appeals against prefectural decisions to place property under State protection and provides that such appeals are to be made before a departmental commission. All previous provisions not in conformity with the decree were repealed. ]  [9: 		The establishment of such a commission is provided for by Decree No. 63-222 of 28 June 1963, which deals with appeals against prefectural decisions to place certain properties under State protection. Under this decree, appeals could be filed with the prefect, who would then refer the application to a departmental commission and, subsequently, to a national commission to be set up within the Ministry of the Interior. ] 

2.4	Since the measures prescribed by these provisions were not time-bound, the actual situation in fact approximates to a disguised type of expropriation, even though, in strictly legal terms, the titular owners did not lose their property rights. Decision No. 16 Z.F., which dealt with the transfer of the proceeds from harvests of crops grown on properties previously owned by French farmers and nationalized by the decree of 1 October 1963,[footnoteRef:10] was the only official compensation measure adopted on behalf of French nationals who had lost their property. The decision provided for the payment of 10 million old francs as compensation to be distributed among farmers and growers. However, negotiations concerning the vacant properties were unsuccessful.[footnoteRef:11] [10: 		This decision was published in the Official Gazette of Algeria of 17 March 1964. ]  [11: 		Decree No. 63-64 of 18 February 1963, which set the amounts of compensation to be provided for the occupation of residential business premises considered vacant, explicitly provided that the owners of vacant property would receive no compensation and stated that the relevant rights would be covered in subsequent legislation. ] 

		The complaint
3.1	The authors claim that there have been six different kinds of violations: (a) deprivation of members of the French minority of their properties and means of subsistence (article 1 of the Covenant); (b) denial of the right to freely choose one’s residence in Algeria (art. 12); (c) unlawful interference with the authors’ homes in Algeria, together with attacks on their honour and reputation (art. 17); (d) violation of the authors’ rights as members of a minority group with a distinct culture (art. 27); (e) discriminatory measures constituting rights violations involving differential and unjustified treatment by the State with respect to dispossession of property (article 2, paragraph 1, and article 26, read separately or in conjunction, and articles 17 and 26, read in conjunction); and (f) discrimination in respect of property rights (art. 5). The authors consider that rights of individuals acquired under the predecessor State should be safeguarded by the successor State. This principle is part of general international law, and failure to recognize it engages a State’s international responsibility. The State party should have upheld and protected the property rights of French nationals repatriated from Algeria, but it has failed to do so. 
3.2	In respect of the exhaustion of domestic remedies, the authors are of the view that these remedies have no prospect of success. First, the failure to set up the court of guarantees provided for in the Évian Accords has resulted in a procedural deadlock, since that court was supposed to order investigations, annul laws that are incompatible with the Déclaration des garanties (declaration of guarantees) and rule on all compensation measures. Second, certain avenues of redress were opened under the regulations authorizing dispossession but have been closed by other decrees. 
3.3	The following remedies were theoretically available to the wronged owners. First, before the Supreme Court,[footnoteRef:12] they could: (1) bring annulment proceedings in respect of the decrees under which the vacant property regime was introduced, the decree of 9 May 1963 and that of 1 October 1963; (2) file an appeal against the decisions of the national commission ruling on appeals against measures enforcing the decree of 9 May 1963; (3) file an appeal against prefectural decisions taken pursuant to the decree of 1 October 1963; (4) an appeal against decisions to declare property vacant; (5) file an application for judicial review of appeals court judgements rendered under the procedure established by article 7 of the decree of 18 March 1963; and (6) file an application for judicial review of cases in which the seizure of property was the result of an administrative decision. Secondly, it was possible to appeal to an interim relief judge against any decision to declare property vacant at a future date. Lastly, an administrative appeal could have been filed with the commissions established under the decree of 9 May 1963 against decisions to place property under State protection or to declare property vacant. Three actions were brought before the president of the Algiers Tribunal de Grande Instance (court of major jurisdiction) under the decree of 18 March 1963;[footnoteRef:13] these appeals were successful in the sense that the court either declared the decisions null and void or ordered an expert review that found that the property was not vacant. Encouraged by the outcome of these three cases, many other proceedings were instituted, but the favourable judgements could not be executed. The appeals filed under the decree of 9 May 1963 never came to anything because the commissions were never set up. Two decisions were rendered in May 1964 that set aside the judgement of the president of the court in Algiers and affirmed that the interim relief judge remained competent to hear cases brought under the terms of the 18 March 1963 decree.  [12: 		Established by Act No. 63-218 of 18 June 1963. ]  [13: 		However, the decrees nationalizing agricultural property, tobacco plantations, flour mills, semolina factories, transport firms, cinemas, etc., did not provide for any amicable settlement procedure or form of litigation. Only administrative appeals were possible. ] 

3.4	All proceedings that could reasonably be brought were instituted. The Algerian courts either declared themselves not competent, referred the case to the administrative commission provided for by the decree of 9 May 1963 (which was never set up) or granted the appeal, but in these latter cases, the decisions were not enforced. As for appeals to the Supreme Court, applications for judicial review of administrative decisions stand no chance of success in practice. Given that no French citizen exiled from Algeria has obtained satisfaction for his or her dispossession, the burden of proof falls on the State party. 
3.5	In view of the impossibility of obtaining justice in the State party, a number of French citizens exiled from Algeria turned to France: the Conseil d’État rejected 74 appeals on 25 November 1988, 17 February 1999 and 7 April 1999 (the Teytaud and others cases[footnoteRef:14]). They subsequently turned to the European Court of Human Rights.[footnoteRef:15] The Court found that the applicants had been dispossessed of their property by the Algerian State, which was not a party to the European Convention for the Protection of Human Rights and Fundamental Freedoms. [14: 		In a ruling concerning an appeal filed against the decisions rendered on 11 July 1996 by the Paris Administrative Appeal Court, on 17 February 1999 the Conseil d’État found that the State of France bore no responsibility in the matter, since the Évian Accords included no clauses or undertakings guaranteeing French citizens residing in Algeria that, if they were deprived of their property by the State of Algeria, the French Government would compensate them for their loss.]  [15: 		See applications Nos. 48754/99, 49720/99, 49721/99, 49723/99, 49724–30/99, Teytaud and others v. France, inadmissibility decision of 25 January 2001; and applications Nos. 52240/99 to 52296/99, Amsellem and others v. France, inadmissibility decision of 10 July 2001. ] 

3.6	With regard to the admissibility of the communication, the authors argue that it has been submitted by individuals who, when the violation of the Covenant first occurred, were subject to the State party’s jurisdiction; that they are personally the victims of violations that have continued since 1962; and that the matter is not being examined under another procedure of international investigation or settlement. 
3.7	With regard to the Committee’s jurisdiction ratione temporis, the effects of the alleged violations of rights enshrined in the Covenant are continuing and lasting. While in principle the Committee has no jurisdiction ratione temporis over acts committed by a State party prior to its ratification of the Optional Protocol, the Committee becomes competent if the acts in question continue to have effects after the entry into force of the Protocol and continue to violate the Covenant or have effects that in themselves constitute a violation of the Covenant. 
3.8	While it is true that the authors were obliged to wait until 2004 to submit their case to the Committee, inasmuch as the Covenant and the Optional Protocol set no time limits on submissions, the submission of the communications in 2004 in no way constitutes an abuse of the right of submission and is in keeping with the Committee’s jurisprudence. In the first place, the appeals submitted to national courts in Algeria since 1962 have been unsuccessful. Second, Algeria did not ratify the Covenant and its Protocol until 1989. Third, after that, the authors, as French nationals and by reason of their nationality and culture, naturally turned to the French authorities rather than challenging a foreign State. Fourth, their recourse to French and European proceedings (from 1970 to 2001) accounts for the time elapsed between 1962 and 2004. Fifth, in August 2001, the authors, as applicants before the European Court of Human Rights, were informed by their counsel that the Court’s decisions put a definitive end to all the proceedings instituted. It was not until January 2004 that the authors’ current counsel was asked to look into the case and submit it to the Committee. Sixth, on 5 December 2002, the President of the French Republic announced the adoption of a fourth piece of legislation providing for national contributions to benefit repatriated French citizens, which raised hopes for a definitive and comprehensive solution. However, bill No. 1499 of 10 March 2004 did not include a mechanism for providing compensation for confiscated property. 
3.9	With respect to the alleged violation of article 1, paragraph 2, of the Covenant, the authors contend that, because they belong to the community of French citizens exiled from Algeria, they have witnessed a serious infringement of their right as individuals to exercise collective rights (in particular because of their inability to dispose freely of their natural wealth and resources), which include the right to own property and the right to work. 
3.10	With regard to the alleged violation of article 12, the authors consider that the conditions under which they fled from Algeria are comparable to exile. Because of the nature of Algerian laws on vacant property and confiscations, the authors were unable to establish residence in Algeria or remain there. They were unable to choose their residence freely and yet were never officially notified of any restrictions of the kind provided for in article 12, paragraph 3. The deprivation of the authors’ freedom to choose their residence is incompatible with the rights enshrined in the Covenant.
3.11	With regard to the alleged violation of article 17, the authors submit that the dispossession measures were not legal. The regime instituted by the State of Algeria did not uphold the principle of lawfulness within the meaning of article 17. The interference with the authors’ privacy, family and home had no basis in Algerian law. The State had no legal authority to proceed as it did purely on the basis of administrative regulations and did not provide legal protection of any sort to prevent the authors from being exiled.
3.12	Regarding the alleged violation of article 27, the authors identify themselves as members of a minority whose right to enjoy their own culture in community with other members of their group was denied in 1962. The authors have been deprived of their rights as a result of the failure to provide effective safeguards for the French minority. Having been forced into exile, they have been prevented from exercising their right to live in Algeria within their own cultural and linguistic milieu.
3.13	Concerning the alleged violation of article 2, paragraph 1, and article 26, read separately or in conjunction, and of articles 26 and 17, read in conjunction, the authors are victims of the continuing confiscation of their property based on discriminatory legislation that has impeded the exercise of their property rights without any objective, reasonable justification. The Algerian law of 26 July 1963[footnoteRef:16] concerning confiscated property established the general principle, which has been applied in a selective and discriminatory manner, that property that had belonged to “agents of colonization” became the property of the State. Under certain conditions, nationalized property was then returned to people whose land had been nationalized, but only if they were “individuals of Algerian nationality”,[footnoteRef:17] in contravention of the guarantees provided under the Covenant and the Committee’s jurisprudence. [16: 		Act No. 63-276 of 26 July 1963 concerns property confiscated and retained by the colonial administration.]  [17: 		Article 3, Ordinance No. 95-26 of 25 September 1995, amending and supplementing Act No. 90-25 of 18 November 1990 concerning land planning, with reference to Act No. 62-20 of 24 August 1962.] 

3.14	Moreover, the compensation mechanism of 17 March 1964[footnoteRef:18] benefits only one particular population group (farmers), thus constituting a form of discrimination. The mechanism unjustifiably established an arbitrary distinction in treatment that benefited farmers alone. Yet the obligation to compensate without discrimination is the corollary of the right to nationalize. There has therefore been a violation of article 2, paragraph 1, and article 26, read separately or in conjunction, and of articles 26 and 17, read in conjunction. [18: 		Decision No. 16 Z.F., published 17 March 1964, which dealt only with French farmers whose property had been nationalized.] 

3.15	The alleged violation of article 5 of the Covenant stems from the denial of the authors’ rights and freedoms in 1962. The scope of article 5, paragraph 2, also provides grounds for raising the question of the implementation of article 17 of the Universal Declaration of Human Rights. Given the alleged violations mentioned above, there has also been a violation of article 5.
3.16	In view of the mental pain and anguish that they have suffered, the authors expressly ask the Committee to acknowledge that the State party, which is in breach of its obligations under the Covenant and under its national laws, is obligated to remedy this series of violations. Satisfaction in this case would constitute an appropriate form of compensation for the non-material damage suffered. There would be a degree of satisfaction in receiving an acknowledgement of the fact that the communication stands on its own merits. The authors do not, however, lose sight of the need for reparation in the form of just and equitable financial compensation for their confiscated property in Algeria.
		State party’s observations on admissibility
4.1	On 28 February 2010, the State party contested the admissibility of the communication. It points out that on 1 November 2006 the Committee declared a similar communication, submitted by Armand Anton, to be inadmissible. This decision was based on the non-retroactivity of the implementation of the Covenant and on the fact that the Covenant did not cover property rights. The Government of Algeria wishes to know why the Committee has not, despite the aforementioned precedent, declared all these communications to be inadmissible on the grounds that they are an abuse of the right of submission under article 3 of the Optional Protocol. 
4.2	Additionally, the State party argues that the authors have not exhausted all domestic remedies. The Évian Accords provided safeguards for French citizens wishing to remain in Algeria. The authors or their heirs, however, voluntarily left Algerian territory, leaving their property “vacant”. This led the Government to take measures to safeguard public order and security.
4.3	A United Nations body cannot agree to consider a communication of this nature because doing so would infringe the Charter of the United Nations, which establishes that the right to self-determination of peoples under foreign domination must be respected. The Committee should have considered these communications to be incompatible with article 1 of the Covenant. In the State party’s view, the acceptance or consideration of such a communication would be tantamount to a legitimization of colonization and a reversal of the law, with the colonizers asking to be compensated by the colonized country, which itself has been the victim of colonial dispossession.
		Authors’ comments on the State party’s observations
5.1	In letters dated 10 May 2010 and 3 January 2012, the authors submitted comments on the State party’s observations. With regard to the exhaustion of domestic remedies, the authors reiterate their claims about the lack of effective remedies and ask the State party to effectively demonstrate which forms of appeal are open to them. The authors cite Ordinance 10-01 of 26 August 2012 containing the Supplementary Act on Finance for 2010, article 42 of which states: “Any transaction carried out by the original owners, inside or outside the country, involving immovable property whose ownership has been returned to the State following nationalization, establishment of State control or abandonment by the owners is null and void. Restitution of property whose ownership has been transferred by the State is also prohibited.”
5.2	The authors deny the State party’s claim that they “voluntarily” left Algeria. The State party states the “facts” without providing the least bit of documentary or detailed evidence. The authors also reject the State party’s assertions concerning the right of self-determination.
5.3	With regard to the continuing nature of the violation, making a distinction between a non-recurring illicit act with continuing effects and a continuing illicit act requires a subtle analysis of the facts and the law. The deciding body will have jurisdiction if the dispute between the parties (claims and responses) arises after the relevant instrument’s entry into force, even if the disputed events or the situation that led to the dispute occurred earlier. If, however, the reason for the claim (or the source of the dispute) is a set of facts or events subsequent to the critical date, the deciding body will have jurisdiction even if the illicit nature of the acts stems from the modification of or failure to maintain a situation created earlier. The effect of time-based considerations therefore necessitates a close study of the facts and the law, and the question should be addressed as part of the examination of the merits. 
		Issues and proceedings before the Committee
6.1	Before considering any claim contained in a communication, the Human Rights Committee must decide, in accordance with rule 93 of its rules of procedure, whether the communication is admissible under the Optional Protocol to the Covenant.
6.2	The Committee takes note of the 15-year delay between the ratification of the Optional Protocol by the State party in 1989 and the submission of this communication in 2004. It observes that there are no explicit time limits for submission of communications under the Optional Protocol. However, in certain circumstances, the Committee is entitled to expect a reasonable explanation for such a delay. In the present case, the Committee notes counsel’s various arguments, which, in his view, explain why the authors were obliged to wait until 2004 to submit the communication to the Committee (see para. 3.8). With regard to the argument that the State party did not ratify the Covenant and the Optional Protocol until 1989, counsel does not explain why the authors did not initiate proceedings in the State party at that stage. The Committee notes that the authors benefited from compensatory measures introduced by France[footnoteRef:19] and that the authors decided to file a case against the State party, not with its national courts or administrative agencies, but directly with the Committee, only after becoming aware that the French bill No. 1499 of 10 March 2004[footnoteRef:20] did not include a reparation mechanism that provided for further compensation for property confiscated in Algeria. The Committee is of the view that the authors could have had recourse to proceedings against the State party once the latter had acceded to the Covenant and the Optional Protocol and that the proceedings pursued in France did not prevent them from lodging a complaint against Algeria with the Committee. The authors have not provided any convincing explanation to justify their decision to wait until 2004 to submit their communication to the Committee. In the absence of such an explanation, the Committee considers that submitting the communication after so long a delay amounts to an abuse of the right of submission and finds the communication inadmissible under article 3 of the Optional Protocol.[footnoteRef:21] [19: 		Act No. 87-549 of 16 July 1987 relating to the payment of compensation to repatriated persons was intended to provide a final settlement of all cases of lost or “confiscated” overseas property. ]  [20: 		Act No. 2005-158 deals with national recognition and compensation for repatriated French nationals and was adopted on 23 February 2005. It primarily concerns two categories of persons: repatriated persons and harkis. In the case of repatriated persons, the Act provides for the reimbursement of the amounts that were deducted from compensation paid to them in the 1970s as repayment for resettlement loans. These loans had been granted to those who wished to start businesses in France. In the case of harkis, the law provides for an allocation de reconnaissance (gratitude payments). ]  [21: 		See communication No. 787/1997, Gobin v. Mauritius, decision on admissibility adopted on 16 July 2001, para. 6.3, and communication No. 1434/2005, Fillacier v. France, decision on admissibility adopted on 27 March 2006, para. 4.3. ] 

7.	The Human Rights Committee therefore decides:
	(a)	That the communication is inadmissible under article 3 of the Optional Protocol to the International Covenant on Civil and Political Rights;
	(b)	That this decision shall be transmitted to the State party and to the authors.
[Adopted in French (original version), English and Spanish. Subsequently to be issued also in Arabic, Chinese and Russian as part of the Committee’s annual report to the General Assembly.]
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