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I. ORGANIZATIONAL AND OTHER MATTERS

A. States parties to the Covenant

1. As at 27 July 1990, tlie closing date of the thirty-ninth session of the Human
Rights Committee, there were 92 States parties to the International Covenant on
Civil and Political Rights and 50 States parties to the Optional Protocol to the
Covenant, both of which were adopted by the General Assembly in resolution

2200 A (XXI) of 16 December 1966 and opened for signature and ratification in

New York on 19 December 1966. Both instruments entered into force on 23 March 1976
in accordance with the provisions of their articles 49 and 9 respectively. Also as
% 27 July 1990, 27 Scates had made the declaration envisaged under article 41,
paragraph 1, of the Covenant, which came into force on 28 March 1979. The

General Assembly, by its resolution 44/128 of 15 December 1989, has adopted and
opened for signature, ratification and accession the Second Optional Protocol to
the Covenant, aiming at the akolition of the death peaalty. In accordance with the
provision of its article 8, the Second Ontional Protocol will enter into force
three months after the date of the dvpouit with the Secretary-General of th»

United Nations of the tentl.. instrument of ratification or accession. As at

27 July 1990, two States had ratified the Second Optional Protocol and 16 States
had signed it.

2. A list of States parties to the Ccvenant and to the Optional Protocol, with an
indication of thouse which have made the declaration under article 41, paragraph 1,
of the Covenant, as weli as a listing of States having signed or ratified the
Second Optional Protocol, are contained in annex I to the present report.

3. Reservations and other declarations have been made by a number of States
parties in respect of the Covenant and/or the Optionsl Protocol. These
reservations and other declarations are get out verbatim in document CCPR/C/2/Rev.2.

B. Sessions and agenda

4. The Human Rights Committee has held three sessions since the adop‘iour of its
last annual report. 1/ The thirty-seventh sossion (923rd and 950th moetings) was
held at the United Nations Office at Geneva Zrom 23 October to 10 November 1989,
the thirty-eighth session (951st to 979th mewetings) was held at United Nations
Headquarters, New York, from 19 March to 6 April 1990 and the thirty-ninth session
(980th to 1008th meetings) was held at the United Nations Office at Geneva from 9
to 27 July 1990. The agenda of the sessions are shown in annex III to the present
report.

C. Membersghip and attendance

5. The membership remained the same as during 1989. A list of the members of the
Committee, as well as of its officers, is given in annex II to the present report.
The thirty-seventh session of the Committee was attended by all the members of the
Committee except Messrs. Aguilar Urbina and Serrano Caldera; Mr. Mavrommatis
attended only part of the session. All the members, except Mr, Mommersteeg,

atte led the thirty-eighth session. The thirty-ninth session was attended by all




the members of the Committee, except Messrs. Mommersteeg and Serrano Caldera;
Mesers. El-Shafel, Mavrommatis and Wako attended only part of the session.

D. Horking groups

6. In accordance with rules 62 and 89 of its rules of procedure, the Committee
established working groups to meet before its thitty~sevonth, thirty-eighth and
thirty-ninth sessions.

7. The working group established under rule 89 was entrusted with the task of
making recommendations to the Committee regarding communications under the Optional
Protocol and of adopting, as the case may be, decisions declaring communications
admissible. At the thirty-seventh session, the working group was composed of

Miss Chanet and Messrs. Cooray, El Shafel, Myullerson and Prado Vallejo. It met at
the United Nations Office at Geneva from 16 to 20 October 1989 and elected

Miss Chanet as its Cnairman/Rapporteur. At the thirty-eighth session, the working
group was composed of Messrs. Ando and Fodor, Mrs. Higgins and

Messrs. Prado Vallejo and Wako. It met at United Nations Headquarters, New York,
from 12 to 16 March 1990 and elected Mrs. Higgins as Chairman/Rapporteur. At the
thirty-ninth session the working group was composed of Mesars. Ando, Cooray,
Dimitrijevic, Mavrommatis and Prado Vallejo. It met at the United Nations Office
at Geneva from 2 to 6 July 1990 and elected Mr, Dimitrijevic as its
Chairman/Rapporteur.

8. The working group established under rule 62 was mandated to prepare concise
lists of issues concerning second and third periodic reports scheduled for
consideration at the Committee's thirty-seventh, thirty-eighth and thirty-ninth
sessions, and to consider any draft general comments that might be put before it.
Additionally, the working group that met before the thirty-ninth session was
requested to review the conclusions and recommendations contained in the study on
possible long-term approaches to the supervision of existing and new instruments on
human rights (A/44/668) of relevance to the activities of the Committee. At the
thirty-seventh session, the working group was composed of Miss Chanet,

Messrs. Dimitrijevic, Ndiaye and Wennergren. It met at the United Nations Office
at Geneva from 16 to 20 October 1989 and elected Mr. Dimitrijevic as its
Chairman/Rapporteur. At the thirty-eighth session, the working group was composed
of Messrs. Cooray, Ndiaye, Myullerson and Wennergren. It met at United Nations
Headquarters from 12 to 16 March 1990 and elected Mr. Ndiaye as its
Chairman/Rapporteur. At the thirty-ninth session, the working group was composed
of Messrs. Aguilar Urbina, Fodor, Ndiaye and Pocar. It met at the United Nations
Office at Geneva from 2 to 6 July 1990 and elected Mr. Pocar as its
Chairman/Rapporteur.

E. Qther matters
Ihirty-seventh gsession

9. The Committee held an informal exchange of views concerning the manner in
vhich it was fulfilling its obligations under article 40, paragrayh 4, of the
Covenant and how the Committee's practice in that regard had developed in receaxt
years. There was general agreement that the practice of members of the Committee
in making substantive genera) observations at the end of the ronsideration of each

JE



report - both in respect of specific points covered in the repurts and on topics of
a broader nature that could provide more general guidelines to States partivs -

was to be welcomed and had made a positive contribution to the Committee's work.
Although some members suggested that the time had come for the Committee as a whole
to adopt general observations at the conclusion of its consideration of each
report, which would carry more weight than the observations of individual members,
other members were sceptical about the feasibility and desirability of such a
practice and urged the Committee to retain its curreant approach. It was agreed,
nevertheless, that the discussion on the subject of the Committee's practices
relating to the discharge of its obligations under article 40 of the Covenant had
been useful and that similar exchanges of views should be held periodically.

Ihixty-eighth session

10. The Committee took note of a statement by the Under-Secretary-Ceneral for
Human Rights on the dramatic improvement in the international climate that had
taken place in recent months, includlng the promising détente between the Soviet
Union and the United States, elections in a number of countries in South and
Central America, Namibian independence, the release of Nelson Mandela and political
developments in Eastern Europe. The Committee felt that these and other
improvements provided favourable opportunities for further progress in the field of
human rights and that such opportunities should be exploited to the maximum.

Ihirty-ninth session

11. The Committee noted that the third periodic report of Tunisia which was
considéered at the thirty-ninth session marked the fourth such report taken up
during the period covered by this annual report (following the consideration of the
third periodic report of Chile and of the USSR uat the thirty-seventh and of the
Federal Republic of Germany at the thirty-eightbh session). Members were of the
view that although the experience thus far in applying the methodology for
considering third periodic reports adopted at the thirty-fifth session 2/ was
limited, it nevertheless provided an encouraging indication that the procedure
being followed by the Committee in “his respect would be helpful in further
strengthening and making more effective its dialogue with the States parties. The
Committee reaffirmed its intention to develop further guidelines, if necessary,
after it had had sufficient experience in considering third periodic reports.

12, At its 1002nd meeting, the Committee decided to adopt certain measures to
follow up on its views in communications under the Optional Protocol to the
Covenant (see paras. 632-635 and annex XI). Consequently, it amended its
guidelines for the submission of initial aud periodic reports by adding a new
paragraph, which reads as follows:

"When a State party to the Covenant is also a party to the Optional Protocol,
and if in the period under review in the Report the Committee has issued Views
finding that the State party has violated provisions of the Covenant, the
Report should include a Section explaining what action has been taken relating
to the communication concerned. 1In particular, the State party should
indicate what remedy it has afforded the author of the communication whose
rights the Committee found to have been violated."

The text of the revised guidelines reflecting the above-mentioned addition will be
issued separately.



13. At the weekend following the first week of the Committee's thirty-ninth
session, a number of members of the Committee participated in an informal workshop
in Geneva, orgaunized by the Norwegian Institute of Human Rights, devoted to a
review of the Committee's current practice in relation to reporting under

article 40 of the Covenant and to the consideration of suggestions for possible
improvements. A considerable number of ideas and suggestions emerged from the
discussions and were later briefly considered by the Committee as a whole i.
conjunction with several other ideas which the memberg of the Committee had
expressed from time to time. At its 1003rd meeting thé Committee asked its working
group un article 40, which was to meet prior to the fortieth session, to give those
suggestions more detailed consideration with a v.ew to making recommendations to
the Committee, if deemed appropriate.

F. Publicity for the work of the Committee

14. The Chairman and members of the Bureau held a press briefing during the
Committee's thir.y-seventh session, in October 1989 in Geneva. The briefing was
exceptionally well attended, reflecting the growing interest in the work of the
Committee, and in human rights questions more generally, by the media. At its
thirty-eighth gession, held at Headquecters in March 1990, members of the Committee
participated in a workshop with representatives of a number of New York-based
non-governmental organi-ations which provided an opportunity to inform the latter
in detail about the Committee's mandate and activities and for a useful exchange of
views.

G. Venue of future gessions of the Committee

15. In confirming at its thirty-sixth session, held in July 1989, the calendar of
its future meetings during the biennium 1990-1991 and the venues of those meetings,
the Committee drew attention to the continued necessity of holding at least one of
its sessions each year in New York. This was dictated, in the view of the
Committee, by a number of important considerations relating to the effective
discharge of its mandate, which were summarized in the Committee's annual report to
the forty-fourth gession of the General Assembly. 3/ The Committee was, therefore,
deeply distressed to learn, subsequently, of a recommendation that had been made by
the Advisory Committee on Administrative and Budgetary Questions, 4/ which, in
effect, would have deprived the Committuve, henceforth, of that possibility.

16. At its thirty-seventh session, in October 1989, the Committee held an
extensive discussion about this alarming development, during the course of which
members were unanimous in once again stressing the importance of maintaining the
New York venue for one of the Committee's annual sessions and in urging that no
change be made in the Committee’'s practice in that respect. The Committee
requested that its views in this regard rhould be conveyed by its Chairman to the
attention of the Chairman of the Fifth Committee, as well as the Chairman of the
Third Committee, of the General Assembly at its forty-fourth session. The text of
the Chairman's letter, setting forth the Committeae's detailed arguments, is
contained in annex VII A.

17. At its thirty-eighth session held in March 1990, the Committee expressed deep

appreciation to the General Assembly for its decision, reflected in
resolution 447201 B, section III, of 21 December 1989, to allow the Committee to
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continue to hold itis spring sessions in New York. Thu Committee took note of the
General Assembly's specific requests contained in thut resolution and agreed to
revert to the matter at its thirty-ninth session.

18, At its thirty-ninth session, held in July 1990, the Committee gave careful
consideration to the request of the General Assembly, contained in

resolution 447201 B, section II1I, that when duciding on the venue of its future
sessions it take fully into account the recommendations con' .ined in

paragraphs 23.5 and 23.6 of..the report of the Advisory Committee, 4/ including the
need for optimum use of resources, as well as the provisions of General Assembly
resolution 40/243 of 18 December 1985, and article 37 of the International Covenant
on Civil and Political Rights. In accordance with the further request in that
resolution that the Committee should report on this matter to the General Assembly
at its forty-fifth session through the Committee on Conferences, the Human Rights
Committee agreed that its views should be conveyed by its Chairman to the Chairman
of the Committee on Conferences. The text nf the Chairman's letter is contained in
annex VII B,

H. Adoption of the report

19, At its 1006th and 1008th meetings, held on 26 and 27 July 1990, the Committee
congsidered the draft of its fourteenth annual report, covering its activities at
the thirty-seventh, thirty-eighth and thirty-ninth sessions, held in 1989 and
1990. The report, as amended in the course of the discussion, was uaanimously
adopted by the Committee.




II. ACTION BY THE GENERAL ASSEMBLY AT ITS FORTY-FOURTH SESSION

20, At its 973rd meeting, held on 4 April 1990, the Human Rights Committee
considered the agenda item in the light of the relevant summary records of the
Third Committee and General Assembly resolutions 44/128, 44/129, 44/130, 44/135 aad
44/156 of 15 December 1989. The Committee took note with special appreciation of
the encouraging reamarke made by delegations at the General Assembly concerning its
work. "

21. In discussing the relevant resolutions adopted by the General Assembly at its
forty-fourth session, the Committee noted that some of them reflected important
progress in the development of international human rights norms that were of
special interest to it. The Committee welcomed, in particular, the adoption, by
resolution 44/128, of the Secord Optional Protocol to the International Covenant on
Civil and Political Rights, aiming at the abolition of the death penalty. It was
noted that the new Optional Protocol served as a normative complement to article 6
of the Covenant and that after its entry into force those States that had ratified
it would need to include, in their reports submitted under article 40 of the
Covenant, information regarding thelr compliance with its provisions. The
Committee stressed that the practice of adopting protocols to existing
international instruments should be encouraged. The Committee also noted with
satisfaction that the General Assembly, by resolution 44/25 of 20 November 1989,
had adopted the Convention on the Rights of the Child.

22. With reference to resolution 44/129, the Committee took careful note of the
emphasis placed therein on the need for States parties to provide the fullest
possible information during states of emergency. S8ince the Committee had not yet
considered how compliance with the provisions of international human rights
instruments during states of emergency could be monitored, apart from its current
practice of addressing the matter in the context of the standard procedure for
congsidering periodic reports, it was agreed that there should be a substantive
discussion on this topic dy the Committee at one of its future meetings. It was
also noted that a project to establish a data base on states of emergency world
wide, which would be made accessible to members of all the treaty hodies, was under
consideration by a university.

23. With reference to the call in resolution 44/130 for more publicity to be given
to the work of the Human Rights Committee, the Committee noted with satisfaction
that the second volume of the Committee's Selected Decisiopns under the Qptional
Protogol, covering the seventeenth to thirty-second sessions, had been published
and expressed the hope that further efforts would be made to bring up to date the
publication of the Committee's Official Records. The Committee also welcomed
indications from various sources that the Committee's work under the Optional
Protocol had become more widely known in judicial circles in the past two years and
that the emerging jurisprudence of the Committee's decisions was being increasingly
appreciated,

24. With regard to resolution 44/135, reluting to the effective implementation of
international instruments on human rights, including reporting obligations under
international instruments on human rights, the Committee noted with satisfaction
that, pursuant to that resolution, the 3rd meeting of the persons chairing the
various human rights treaty bodies was to be convened in October 1990. 1In
connection with that meeting, and pursuant to Commission on Human Rights



regolution 1990/25, the Committee reviewed the conclusions and recommendations
contained in the study on possible long-term approaches to enhancing the eifective
operation of existing and prospective bodies established under United Natioas human
rights instruments (A/44/668), and transmitted its comments and suggestions thereon
to the Secretary-General (see annex VIII).

25. The Committee also noted with great appreciation that in resolution 44/135 the
General Assembly had recommended that adegquate resources be provided to the Centre
for Human Rights in its work of assisting the treaty bodies in their operations.

In that connection, the Committee expressed its strong concurrence with the views
and recommendations contained in the Secretary-General's report to the first
regular session in 1990 of the Economic and Social Council regarding logistical and
human resouvrces support for the increasing activities of the Centre for Human
Rights. In addition, the Committee concurred with the recommendation of the Task
Force on Computerization and expressed the hope that the necessary budgetary and
extrabudgetary resources would be made available in a timely manner so that the
process of computerising the work of the treaty monituring bodies could be
initiated without delay.

26. With reference to General Assembly resolution 44/156, the Committee was of the
view that convening a world conference on human rights could be helpfui ot only in
promoting human rights but also in generating additional resources for the
protection of human rights. It could also serve as an important forum for
discussing persistent violations of human rights and provide a possibility for
applying pressure to certain offending régimes.
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III. REPORTS BY STATES PARTIES SUBMITTED UNDER
ARTICLE 40 OF THE COVENANT

A. Submizsion of regorts

27. States parties have undertaken to submit reports in accordance with

article 40, paragraph 1, of the International Covenant on Civil and Political
Rights within one year of the entry into force of the Coyerant for the States
parties concerned and thereafter whenever the Committee 8o requests. 1In order to
assist States parties in submitting the reports required under article 40,
paragraph 1 (a) of the Covenant, the Humaa Rights Committee, at its second session,
spproved -general guidelines regarding the form and content of initial reports. 5/

28. Furthermore, in accordance with article 40, paragraph 1 (b) of the Covenant,
the Committee at its thirteenth session adoptad a decision on periodicity requiring
States parties to submit subsequent repnrts to the Committee every five years. 6/
At the same session, the Committee adopted guidelines regarding the form and
content of periodic reports from States psrties under article 40, paragraph 1 (b)
of the Covenant. 1/

29. At each of its sessions during the reporting period, the Committee was
informed of and considered the status of the¢ submission of reports (see annex 1V).

30. The action taken, information received and relevant issues placed before the
Committee during the reporting period (thirty-seventh to thirty-ninth sessions) are
summarized in paragraphs 31 to 36 below.

Ihirty-seventh session

31. With regard to reports submitted since the thirty-sixth session, the Committee
was informed that the initial report of Saint Vincent and the Grenadines and the
third periodic report of Finland had been received.

32. The Committee decided to send reminde~s to the Governments of Gabon,
Equatorial Guinea, the Niger and the Sudan, whose initial reports were overdue. 1In
addition, the Committee decided to send reminders to the Governments of the
following States parties whose second periodic reports were overdue: Afghanistan,
Austria, Bulgaria, Central African Republic, Cyprus, Democratic People's Republic
of Korea, Egypt, El Salvador, Gabon, Gambia, Guinea, Guyana, Iceland, Iran (Islamic
Republic of), Jamaica, Jordan, Kenya, Lebanon, Libyen Arab Jamarihiya, Madagascar,
Mali, Morocco, Netherlands (with respect to the Netherlands Antilles), New Zealand
(with respect to the Cook Islands), P2ru, Sri Lanka, Suriname, Syrian Arab
Republic, United Republic of Tanzania and Venezuels; and to the Governments of
Bulgaria, the Byelorussian Soviet Socialiist Republic, Cyprus, Ecuador, Iran
(Islamic Republic of), Lebanon, the Libyan Arab Jamahiriys, Madagascar, Poland,
Romania, the Syrian Arab Republic, the Ukrainian Soviet Socialist Republic and
Yugoslavia, whose third periodic reports were overdue.

Ihirty-eighch session
33. The Committee was informed that the second periodic report of Jordan and third

periodic reports of Sweden, the Ukrainian Soviet Socialist Republic aud the United
Kingdom of Great Britain and Northern Ireland had been received.
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34, In view of the growing number of outstanding State party reports, the
Committee agreed that membcrs of the Bureau should meet in New York with the
permanent .epresentatives of all States parties whose initial reports were overdue
as well as with the permanent represontatives of States parties whose second or
third periodic reports had been overdue for two years or more. Accordingly,
contact was made with the permanent repiesentatives of Austria, Bulgaria, Cyprus,
the Democratic People's Republic of Korea, Egypt, Gabon, the Gambia, Guyana,
Iceland, Iran (Islamic Republic of), Jamaica, Kenya, the Libyan Arab Jamahiriya,
Madagascar, Mall, Morocco, Peru, firli Lanka, Sudan, Suriname, the Syrian Arab
Republic, the United Republic of Tansania, Venezuela and Yugoslavia, who agraed to
convey the Committee's concerns to their Governments. It was not possible to
establish contact with the permanent represeantatives of Equatorial Guinea and the
Niger.

35. 1In addition, the Committee decided to send reminders to all States whose
initial veport - or second or third periodic reports should have been submitted
bafore the end of the thirty-eighth session. Initial reports were overdue from
Gabon, Eguatorial Guinea, the Niger and the Sudan; second periodic reports were
overdue from Afghanistan, Austria, Belgium, Bulgaria, the Central African Republic,
Congo, Cyprus, the Democratic People's Republic of Korea, Egypt, El Salvador,
Gabon, Gambia, Guinea, Guyana, Iceland, Iran (Islamic Republic of), Jamaica, Kenya,
Lebanon, the Libyan Arab Jamarihiya, Luxembourg, Madagascar, Mali, the Natherlands
(with respect to the Netherlands Antilles), New Zealand (with respect to the Cock
Islands), Peru, Suriname, the Syrian Arab Republic, the United Republic of Tanzania
and Veuezuela; and third periodic reports were overdue from Bulgaria, the
Byelorussian Soviet Socialist Republic, Cyprus, Ecuador, Iran (Islamic Republic
of), lraq, Lebanon, the Libyan Arab Jamahiriya, Madagascar, Mongolia, New Zealand,
Poland, Romania, Senegal, the Syrian Arab Republic, Trinidad and Tobago, Uruguay
and Yugoslavia.

Thirty-ninth gession

36. The Committee was informed that the second periodic reports of Madagascar,
Morocco and Sri Lanka, as well as the third periodic reports of the Byelorussian
Soviet Socialist Republic and Ecuador had been received.

B. Copslderation of reports

37. BDuring its thirty-seventh, thirty-eighth and thirty-ninth sessions the
Committee considered the initial reports of Argentina, Democratic Yemen,

Saint Vincent and the Grenadines, San Marino and Viet Nam, as well as the second
periodic reports of Costa Rica, the Dominican Republic, Nicaragua, Portugal and
Zaire and the third periodic reports of Chile, the Federal Republic of Germeany,
Tunisia and the Union of Soviet Socialist Republics. The sctatus of reports
considered during the period under review and reports still pending conside ation
is indicated in annex V of the present report.

38. The following sections relating to States parties are arranged on a
country-by-country basis according to the sequence followed by the Committee in its
consideration of reports at its thirty-seventh, thirty-eighth and thirty-ninth
gsessions. These sections are only summaries, hased on the summary records of the
meetings at which the reports were considered by the Committee. Fuller information
is contained in the reports and additional information submitted by the States
parties concerned 8/ and in the summary records referred to.
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Remocratic Yemen 9/

39. The Committee considered the initial report of the People's Democratic
Republic of Yemen (CCPR/C/50/Add.2) at its 927th and 932nd meetings, held on 25 and
30 October 1989 (CCPR/C/SR.927 and SR.932). The report was introduced by the
representative of the State party, who drew attention to his Government's decision,
adopted since the report's preparation, to make an overall assessment of the
country's economic and political evolution since iadependence, with a view to the
preparation of reforms that would eliminate a number of shortcomings. 1In that
process all .f the Committee's comments would be given very serious consideration.
A number of muasures had already been taken recently to provide sounder guarantees
for the human rights of all citizenn and to generalise democracy, including the
promulgation of a new Electoral Act (Act 9/1989) that provided for election of both
local paople's councils and the People's Supreme Council by direct universal
suffrage. A new Press Law, which would guarantee freedom of expression and
opinion, was also receiving active consideration.

40. Members of the Committee congratulated the Government of the People's
Democratic Republic of Yemen for having ratified the Cove .ant suv soon after the
dramatic events of 1986 as well as for the timely submission of the initial
report. This provided a positive indication of the Government's determination to
ensure that the effective enjoyment of the rights set out in the Covenant became a
reality in the country. While the report contained only scant information about
the actual application of the Covenant and about the difficulties encountered by
the State in fulfilling its human rights obligations - and therefore did not
correspond completely to the Committee's guidelines - it nonetheless provided a
useful basis for dialogue.

41, In connection with article 2 of the Covenant, members of the Committee wished
to receive additional information concerning the status of the Covenant under
domestic law, asking in particular whether it took precedence over other laws;
whether it had been incorporated into national legislation; and whether it could be
directly invoked by individuals before the courts and, if so, whether it had
actually been so invoked and with what results. It was also asked whether the
authorities had taken any measures to ensure that the text of the Covenant was
disseminated broadly, not merely to the relevant bodies and officials but also
among the people at large. Noting that article 35 of the Constitution did not
include political or other opinion, sex, colour, property or national origin among
the prohibited grounds for discrimination, as provided in article 2 of the
Covenant, members wished to know whether such omissions were deliberate and whether
this had led to any undesirable consequences. They also wished to receive
information about the treatment and status of aliens in the country, particularly
in so far as their treatment was different from that of citizens.

42, Members of the Committee also asked whether, pursuant to article 49 of the
Constitution, victims of human rights violations, including those persons whose
rights were violated during the grave disturbances in January 1986, were able, as a
practical matter, to apply to the courte for compensation and the restoration of
their rights. Referring to articles 221 and 222 of the Penal Code, it was also
questioned whether the penalty of dismissal from office, stipulated therein for
abuse of power by a public official, was sufficient punishment in cases where
serious offences had been committed.
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43. With reference to article 3 of the Covenant, members of the Committee noted
that the report dealt only briefly with the gquestion of the equality of the sexes
and wished to receive information concerning specific legislative and practical
measures that had been taken to ensure such equality in practice.

44. Regarding article 4 of the Covenant, members of the Committee wished to
receive additional information on the legislative aspects of a declaration of
general mobilization, particularly any legislation that had been adopted by the
People's Supreme Council to regulate such a declaration and to ensure that any
derogations from obligations under the Covenant were in strict conformity with the
provisions of article 4 thereof.

45. In connection with article 6 of the Covenant, members of the Committee wished
to know what measures had been taken to prevent the security forces from
arbitrarily killing persons; what facilities and procedures had been established to
investigate any such acts thoroughly; whether any members of the security forces,
the army, or the police had actually been implicated in unlawful homicides and, if
8o, whether any such instances had been investigated and the perpetrators brought
to justice; and whether the Military Penal Code and the Military Code of Penal
Procedure had been published. Concerning the death penalty, members were of the
view that the number of crimes subject to capital punishment, particularly offences
against public property or the national economy, was too high to be consistent with
article 6, paragraph 2 of the Covenant. Clarificatinn was also requested of such
vaguely defined crimes for which the death penalty could be imposed as offences
against "peace, humanity or human rights" or war crimes "motivated by hostility
towards the Republic". Specific questions were asked as to whether the death
penalty was also applicable to minors under 18 years of age; and whether it was
true that the 35 death sentences imposed during the trials following the events of
1986 had been ratified by the Presidential Council prior to the expiration of the
legal period for appeal and that the 11 persons who were actually executed
following these trials had not been given an opportunity to see their families or
lawyers before the executions took place.

46. With reference to articles 7 and 10 of the Covenant, members of the Committee
wished to know whether torture was prohibited by law in all circumstances and not
morely "during interrogation"; what procedures had been established for
inrestigating allegations of ill-treatment or the death of detainees; what remedies
wulre available to detainees who were subjected to maltreatment; whether it was true
that political prisoners were sometimes maltreated or tortured in certain prisons
and detention cent:es and had even died as a consequence of such ill-treatment and,
if so, whether measures had been taken to prevent such abuses and to bring the
perpetrators to justice; and whether it was correct, as alleged by some human
rights groups, that the bodies of certain detainees who had died in prison had not
been returned to their families and, if so, what the reasons were for the failure
tu release these bodies to the families.

47. Regarding article 9 of the Covenant, members of the Committee wondered, in
view of the provisions conteined in article 276, paragraph 1, of the Code of Penal
Procedure, whether, contrary to article 9, paragraph 3 of the Covenant, pre-trial
detention was not the rule in the People's Democratic Republic of Yemen rather than
the exception; and whether resort to lengthy pre-trial detention, extending for as
long as six months, was compatible with that same provision of the Covenant,
Memburs also wished to know whether legal proceedings had ever been instituted
against public officials for having made arbitrary and illegal arrests; and whether
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the same provigions of criminal law and criminal procedure were applicable to i
political and non-political detainees and were applied, in fact, in the same way.

48. In connection with articles 12 and 13 of the Covenant, members of the
Committee wished to receive additional information concerning the laws regulating
the right to enter and leave the ccuntry and the right to emigrate and concerning
any restrictions thereon; and about the preseat situation in respect of travel
between the two Yemens.

49. With regard to article 14 of the Covenant, members of the Committee wished to
receive alditional information concerning legal provisions guaranteeing the
indepenience of the judiciary and of lawyers; the relationship between the Supreme
Court and the People's Supreme Council; laws renqulating the provision of free legal
assistance; and about tha powers of the judiciary in cases where arrests had been
made on the orders of the Ministry of Interior or the Ministry of Defence. Members
also wished to know at what stage of the procedure a detainee was entitled to see a
lawyer; how judges were appointed and whether membership in the single party was a
prerequisite for appointment; whether the presidents of courts of first instance
were elected by local people's councils, as stipulated by the Constitution, or were
in fact appointed; whether any judges had been dismissed following the events of
1986 for "betrayal of trust”; and whether the removal of judges was common
practice; how the Office of the Public Prosecutor was organized and whether it
contained any special unit charged with investigating human rights violations and
initiating proceedings against public officials accused of abusing their power;
whether there was any office or public institution with which citizens could lodge
complaints alleging the infringement of their rights by the public authorities; and
whether the principle of the presumption of innocence was respected and its
observance guaranteed in practice.

50. Concerning article 17 of the Covenant, members of the Committee wished to

v -teive additional information about the protection of the right to privacy, from
both the legal and practical standpoint, and requested clarification of reports
that people’'s Lomes were nometimes confir cated.

51. Vith reference to article 18 of the Covenant, members of the Committee wished
to know what religions, other than Islam, were practised in Democratic Yemen; what
legislative or othur measures had been adopted to ensure non-discrimination as
between Islam and such other religions; what criteria and procedures had been
established for the recognition and registration of such other religions; whether
non-Muslims or non-believers in any religion had access to the civil service and
public office without discrimination; and whether any difficulties were being
encountered in applying, on a day-to-day basis, the modern legislation that had
been adopted by the Sta“e party, which in some respects might differ from the
provisions of Islamic law.

52. In connection with article 19 of the Covenant, members of the Committee
expressed concern about the compatibility of articles 108, 109, 113 and 117 of the
Penal Code with article 19 of the Covenant, noting that although there was no
hierarchy wuong the verious rights set out in the Covenant, article 19 played a key
role in the exercise of most of the other rights. Article 1.3 of the Penal Code,
which prohibited citisens from having contact with foreigners except through
official channels, gave rise to specizl expressions of concern and members wondered
whether that articie was actually being enforced. Members wished to know, in
particular, whether citizens had the right to express views that were at variance
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with those of the Government and whether that right was respected in practice; what
role the Ministry of Information played in controlling and censoring the media and
publishing houses and what reasons could be invoked for restricting freedom of
expression: and how the term "democratic legality", as contained in articles 125
and 126 o1l the Constitution, was interpreted and how the offence of spreading
rumours about the "national democratic system" was defined. Referring to the
introductory statement of the representative of the State party, members also
requested additional information concerning the substance of the planned reforms
rolating to freedom of expression and freedom of the press and about the
anticipated timing of such reforms.

53, Regarding articles 21 and 22 of the Covenant, members of the Committee wished
to receive information concerning laws or regulations that governed the holding of
peaceful public assemblies and demonstrations and about rules and regulations
governing associations other than trade unions. As to the exercise of trade union
freedoms, members wished to know, in particular, whether or not the General
Federation of Trade Unions was composed of local unions that had been independently
establighed by woriers and whether trade unions outside the general federation were
allowed.

54. With regard to article 23 of the Covenant, members of the Committee wisgl.yd to
receive additional information concerning measures that have been taken to ensurs,
in general, the equality of the sexes and concerning certain practices relating to
the rights of women duiring marriage and at its dissolution.

55. With reference to article 25 of the Covenant, members of the Committee wished
to know whether the special position of the Socialist Party within the political
system, under article 3 of the Constitution, implied any restrictions in respect of
the establishment of other political parties; whether membership of the Socialist
Party was oran to all citizens; and whether there were any differences between
members and non-members of that party in respect of such matters as access to
public office and equal opportunity for employment and advancement in the public
service.

56. Noting that the report. contained no information concerning the application of
article 27, members requested information concerning the situation of minorities
within the country, if any.

57. Replying to questions raised by members of the Committee, the representative
of the State party stated that although the lack of reference material made it
impossible to reply fully to the questions that had been raised, all of the
Committee's questions and observations would be duly referred to the competent
authorities of Democratic Yemen and he hoped that his country's next report would
be more devailed and comprehensive.

58. By way of a general response, before addressing the verious questions
individually, the representative stated that the effective enjoyment of human
rights and fundumental freedoms largely depended on social conditions at a
particular time. There was a considerable difference between a State's recognition
of human rights and intention to promote them, on the one hund, and their effective
enjoyment, on the other, which was primarily contingent on public awareness of such
rights and freedoms and on general development. Democratic Yemen was a relatively
young State, established in 1967 in a region formerly characterised by tribal
relations and traditions, but lacking any genuine form of legal or judicial
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organization. The new régime had been confronted with a difficult situation,
exacerbated by its shortage of resources and the threat of external irtervention,
all of which had given rige to great challenges in many areas, including law
enforcement and human rights.

59. Referring to questions relating to the status of the Covenant within his
country's legal system and the extent to which the Covenant offered legal
protection, the representative said that the legislative authorities were well
aware of the shortcomings of the Constitution in that respect and were endeavouring
to give the Covenant the force of national legislation.

60. Referring to questions relating to equality and non-discrimination, the
representative noted that while the formulation of the relevant provisions in
article 35 of the Constitution and in other statutes such as the Civil Code and the
Code of Civil Procedure differed slightly from that contained in urticle 2,
paragraph 1 of the Covenant, there could be no doubt about the legislature’'s clear
intention to ensure full equality and to put an end to all forms of

digorimination. 1In partiocular, as far as aliens were concerned, article 25 of the
Civil Code stipulated that foreign nationals and stateless persons enjoyed the same
civil rights as those granted to citizens except in respect of the right to own
property, which was subjected to certain conditions established by law.

61. With regard to questions relating to the death penalty, the representative of
the State party drew attention to article 65 of the Penal Code, which stipulated
that the death pennlty was to be imposed only for the most serious crimes and was
to be carried out only in exceptional cases, where the protection of society so
required and where a prison sentence offered no hop# of genuine reform. Death
sentences required the approval of the Praesidium of the People's Suprems Council,
which could grant a pardon or a commutation of the sentence, and could not be
imposed on a minor under 18 years of age (who benefited from an automatio
commutation under article 30 of the Penal (ode to a maximum sentence of from 3 to
10 years of imprisonment) or carried out on a pregnant woman. The procedures to be
followed prior to the execution of a death sentence were gset out in article 22 of
the Prison Code. The legislation in force at the time of the trial of persons who
had been involved in the events of 13 January 1986 did not provide a 30-day delay
between the time of sentencing and approval of the sentence by the Praesidium. The
five persons vho were actually executed had been given an opportunity for a family
visit before the death sentence was carried out.

62. With reference to article 14 of the Covenant, the representative stated that
the legislation in force contained a number of guarantees for the independence of
the judiciary, including the prohibition of interference in its work and its
obligation to be guided solely by the law. Judges were elected for a term of five
years; at the governorate level they were elected by the local councils. This was
one of the areas being examined under the curreant review with a view to introducing
eventual reforms. Legal aid was guaranteed under the Constitution to all persons
who could not afford the services of a lawyer. A persoan in such & situation who
faced criminal charges could select his own lawyer, whcse fees would be paid by the
State.

63. The Constitution did not provide for the possibility of setting up special
courts. 8ince 1978 there had been a unified logal system centred on the Supreme
Court of the Republic. The Supreme Court cousisted of three sections, namely a
civil section, a criminal section and a military section, that supervised courts
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with jurisdiction over military bodies. Each section applied a distinct body of
laws, but a cuonsolidated Penal Code to be finalised in 1990 would eventually cover
all three areas.

64. Regarding articles 12 and 13 of the Covenant, the representative noted that
entry into and departure from Democratic Yemen were governed b ' Act No. 28 of

1969, Freedom of movement ‘between Democratic Yemen and the Yemen Arab Republic was
guaranteed and nationals of the two countries who wished to crass the border could
do so merely by presenting their identity cards.

65. Freedom of religion and freedom of expression were both guaranteed under the
Constitution. The State Aid not interfere in religions affairs and internal
legislation -vas not influenced by Islamic law. Cons.deration was being given
currently to broadening the scope of the right to freedom of expression and to the
enactment of new legislation in connection with the proposed establishment of some
additional newspavars.,

66, In reply to questions raised by members of the Committee concerning article 25
of the Covenant, thd representative of the State party noted the gtipulation, under
article 3 of the Coastitution, that the Party was to lead the State and g- clety.

General observations

67. Members of the Committee thanked the delegation of the State party for its
clear and fraak responses to the questions that had been raised and expressed
satisfaction with the fact that a constructive dialogue between the Government of
Democratic Yemen and the Committee had been initiated. The Goverament's
willingness to co-operate with the Committee was evident as was its desire to move
forward with the adoption of policies and practices that promoted the enjoyment of
human rights.

68. While the delegation’'s replies had given the Committee a better understanding
of the situation and provided a clearer picture of the problems, members of the
Committee considered that many significant problems, both of law and of practice,
remained to be addressed. They made extensive comments and suggestions in this
regard, noting, inter alia, that questions remained concerning the status of the
Covenant under domestic law in situations in which it conflicted with the
Constitution or ordinary law; non-discrimination, especially in respect of
political opinion; the actual application of the principle of equality of rights
between men and women; the right to life and the application of the death penalty;
the conditions of arrest and detention; torture and ill-treatment of political
prisoners; the independence of the judiciary; the probable inconsistency between
certain articles of the Penal Code and articles of the Covenant, notably

articles 18 and 19; the prohibition of contacts with foreigners; freedom of
assembly and association; and the status of minorities. They welcomed the
assurance that the Committee's comments would be transmitted to the Government of
the People's Democratic Republic of Yemen and expressed the hope that in its next
report the State party would be in a position to inform the Committee that its
comments had been taken into account and acted upon and that the enjoyment of human
rights by the people of Democratic Yemen had been enhanced.

69. The representative of the State party reiterated that all the comments made by

members of the Committee would be conveyed to the competent bodies. The next
report would no doubt be fuller and would not only contain information on
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administrative, legislative and other aspects, but 0lso atatistics and other
information with respect to the enjoyment of human rights in practice. He thanked
all members of the Committee for their comments and kind words about his country
and wished them every success in their task.

70. The Chairman once again expressed the Committee's appreciation for the State
party's commitment to the enjoyment of human rights by the people of Democratic
Yemen. Development and human rights went hand in hand and could not be separated.
The problem of under-development could not be advanced as an excuse for inadequate
enjoyment of human rights, and no devel.pment was worthy of the name unless it was
accompanied by the protection and promotion of human rights. It had also emerged
from questions raised by members of the Committee that there was a great need for
dissemination of information concerning the Covenant and the obligations undertaken
by the country, not only among officials and decision-making organs but also among
the people, who were entitled to know their rigkts.

71. 1In conclusion, the Chairman expressed the Committee's good wishes to the
Government and people of Democratic Yemen and thanked the delegation for assisting
the Committee in performing its duty under the Covenant.

Union of Hoviet Socialist Republigs

72. The Committee considered the third periodic report of the Union of Soviet
Socialist Republics (CCPR/C/52/Add.2 and 6) at its 928th to 931st meetings on
26 and 27 Ootober 1989 (CCPR/C/S8R.928-SR.931).

73. The report was introduced by the representa.ive of the State party, who noted
that important changes bearing on human rights had ocourred since the preparation
of the report. As part of the extensive reforms of the political system that were
under way citizens now had the chance, through genuinely democratic elections, to
select candidates who would protect their rights and interests. Improvements had
also been made guaranteeing genuine self-determination to peoples living within the
Soviet Union. One of the main changes had been the decentralization of State power
by expanding the rights and responsibilities, perticularly in the economic field,
of the Union Republics and of the autonomous regions, and also of other groups in
the country. Draft legislation dealing with such critical matters as private
property and land ownership, designed to foster economic independence and
initiative both of individuals and of organisations, was also under active
consideration.

74. The lack of effective machinery for the full realiwation of civil and
political rights was a matter of major concern to the Government, Draft
legislation concerning the right to enter and leave the country and relating to the
freedom of the press and other mass media had already been submitted to the Supreme
Soviet. Legislation concerning the right of association and freedom of conscience
and religion wus in preparation and measures were also being taken in the field of
judicial reform. In the latter regard. legislation on the status of the courts had
already been enacted, with a view to guaranteeing the independence of the
judiciary, and article 70 of the Criminal Code had been repealed.
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Constitutional and legal framework within which the Covenant is implemented

76. With regard to that issue, members of the Committee wighed to receive
clarification of the institutional standing and the composition of the
Constitutional Review Committee of the USSR and inquired whether it had already
begun its activities; whether it would consider matters such as the consistency and
compatibility of legislatiom with regard to the Covenant; and how its proposed role
tied in with the Procurator's role in overseeing the observance nf human rights,

In connection with legislation reiating to procedures for appealing to the courts
in respect of illegal acts by officials that encroached on citizens' rights,
members wished to know the precise meaning of the term "illegal acts"; what the
procedures were for lodging appeals against administrative decisions); whether
citisens had any recourse against actions taken to ''guarantee State security"; and
whether the Procurator could intervene on his own initiative or only where a
complaint had heen lodged. They also asked what the rules were for holding
referendums; whether they could be initiated by individuals; and whether any such
refarendums had been held over the past three years. In the latter regard, one
member drew attention to the need to reconcile the expression of the will of the
people with actions that Governments were obliged to take to ensure observance of
international norms.

76. G 3jerving that momentous changes had taken place in the country within the
framework of the new policy of parestroika and that the current legal reforms
appeared to be initiated by many different bodies in the Soviet Union, members
requested clarification of the status of some of those bodies and of the
legislation enacted by them. They asked, in particular, which body was responsible
for final refinements and amendments to legislation; what the roles were of the
house standing commissions and committees of the Supreme Soviet; and whether the
decrees of the Central Committee of the Communist Party had the force of law.
Clarification was also requested as to whether the Covenant's provisions could be
directly invoked before the courts and what the formal procedure was for checking
the compatibility of laws with the Constitution and the country's international
obligations. Information was also sought concerning the nature and activities of
private groups or associations dealing with human rights issues and about measures
for the promotion of greater public awareness of the provisions of the Covenant.
Members also wished to know whether the Government intended to make the declaration
provided for in article 41 of the Covenant and to ratify the Optional Protocol to
the Covenant.

77. 1In hls reply to the questions raised by members of the Committee, the
representative of the State party said that the Constitutional Review Committee was
expected to be established by the Congress of People's Deputies at its 1989
meeting. Members of the Committee were to be elected from among political and
legal specialists and experts for a period of 10 years. In addition to the
Chairman and Vice-Chairman, it was to have 21 members, of whom 15 were to represent
the individual Union Republics. 1Its task would be to determine the
constitutionality of laws and regulations adopted by the legislative and
standard-setting bodies. If it discovered any incompatibility of legislation with
the Constitution it would inform the body concerned that it must amend the
legislation in question. Such a ruling would have a suspensive effect. While the
task of monitoring the conformity of laws with international instruments had not
yet been expressly provided for, the Committee would not fail to take on that

task. The Constitutional Review Committee would be charged with monitoring State
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law-making, whereas the Procurator's Office was responsible for ensuring that laws
were respacted. Thus, the respective powers of tho two organs were sensibly
distributed and would not overlap.

78. Referring to questions raised in connection with the 1987 Act relating to the
procedure for appealing to the courts in respect of illegal acts by officials, the
representative explained that since the Act did not deal with complaints against
decisions by collegial bodies work was under way on a new law that would enable
citizgens to appeal against illegal acts by officials, whether acting as individuals
or as members of collective bodies., The definition of "illegal acts" was fairly
broad and, in general, a citizen could complain to the courts about any illegal
acts committed by an official which were not dealt with under other procedures.
Citigzens were free to lodge their complaints either through the administrative
tribunals or the courts but complaints against the higher organs of the State or
Party were dealt with only by the courts. Regulation No. 77, issued by the General
Procurator on 13 November 1988, ha¢ revolutionized the way in which complaints from
citizens were dealt with, particularly complaints concerning illegal decisions by
the courts themselves. Trade union committees could also be approached by citizens
to uphold their rights. Many of the Supreme Soviet commissions also played an
important role in improving general respect for human rights.

79. Responding to questions relating to the holding of referendums in the

Soviet Union, the representative noted that a draft law on the subject was
currently under preparation. Only local referendums were carried out at present
but consicderation was being given to the possibility of nation-wide referendums
being called by the Congress of People's Deputies and even by popular initiative.
However, the necessity to protect minority groups had to be bLorne in mind and it
was also essential to educate the people who, for ..any years, had taken no direct
part in political decision-making. Accordingly, it was planned to introduce
referendums initially only at republic and regional levels concerning such issues
as atomic energy or the enviromment, in order to familiarize people with the
process. No referendums had been held as yet but the process of "nation-wide
discussion” of major laws at the drafting stage had become more widespread.

80. With regard to the progress of glasnost, the representative of the State party
drew attention, ipter alia, to the fact that the way in which bills were adopted
had been changed from block voting by a show of hands to a two-stage procedure.
Bills were now first studied by a commission, which then transmitted them to the
Supreme Soviet. Many variants and amendments were put forward during the second
reading of draft bills and the wording was often changed, so much so that the )
original bill was hardly recognizable. It was also particularly noteworthy that
the status of decisions taken by the Central Committee of the Party, which had
previously been issued jointly with the Council of Ministers and had the force of
law, would be changed and the Central Committee's decisions in future would no
longer have normative status.

81. Responding to questions relating to the status of the Covenant in internal
law, the representative emphasized that Soviet Civil Law was based on the idea
that, in the event of a discrepancy between national legislation and the provisions
of international instruments to which the Soviet Union was party, the latter should
prevail. A law was being drafted to incorporate international treaties ratified by
the USSR into domestic legislation.
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82. Turning to guestions relating to the promotion of greatex public awareness of
the provisiocas of the Covenant and the Optional Protocol, the representative noted
that while legal reviews contained articles and commentaries on both Covenantsa,
there wags a nesd to publicime them on a wide scale. A compendium of all
international instruments on human rights was being prepared as well as a teaching
syllabus covering the Covenant. MNoreover, the summary records of the meetings at
which the Committee studied: the Union of Soviet Socialist Republic’s third periodic
report would be widely publicized throughout the country.

Self-determination

83. With reference to that issue, members of the Committee wished to receive
information on any factors and difficulties affecting the implementation of

article 1 of the Covenant, in particular in view of the statement in paragraph 39
of the report that "undesirable phenomena and distortions have occurred” in the
sphere of national relationships and in the light of the various interpretations of
article 72 of the Constitution. They also asked for specific examples of measures
taken to provide opportunities for meeting national cultural aspirations, in the
context referred to in paragraph 40 of the report. In addition, it was asked what
differences there were between sovereign republics and other territorial units; how
a territory could change its status to that of a republic or autonomous region; and
what were the functionus of the Commission for Relations Between Nationalities.

84. Responding to guestions raised by members of the Committee, the representative
of the State party underscored the sensitivity of the nationality problem in his
country and noted that relations between ethnic groups had deteriorated for reasons
connected with a worsening of living conditions. Additionally, national groups had
suddenly grown concerned at tha gradual loss of their cultural identity, and
recentment over the deportation during the Stalinist period of even entire nmational
groups had also resppeared. While the viclent clashes between Azerbaijan and
Armenia, the tension in the Nagorno-Karabakh area, the tragic events in Georgia and
the many problems in the Baltic Republics were very worrying, the authorities hoped
that the passage of a law on ownership that would give title deeds to national
groups over their national resources would represent a first step towards a
solution. He emphasized that such problemeg were highly charged with emotjion and
their solution depended on the restoration of calm.

85. In reply to questions raised in connection with article 72 of the
Constitution, the representative said that the provigion, which acknowledged the
right of any Union Republic freely to secede from the Soviet Union, had exacerbated
pationalist unrest. The meaning of the term "federation" was being extensively
debated in the country and there were as yet no legal norms to define the procedure
by which the republics could exercise their right to secede from the Soviet Union.
Such questions had to be dealt with very carefully since they touched also on
problems of international politics, such as the modification of borders. Allowing
each constituent part of the federation to threaten the very integrity of the State
would also run counter to the implementation of international instruments on human
rights -

86. A bill on economic independence, linked to the language and nationality
issues, was currently under study. Commigsions had besn set up to study the events
which had taken place in Georgia and to look at the guestion of returning deported
populations to their natiomal territory. There was algc a draft bill on the free
national development of Soviet citirens who were living outside their natiomal

-19-




repubhlics or autonomous entities or who did not have any republics or autonomous
ertities withing the USSR. Since the problems of self-determination and freedom of
nationalities often involved religious coanflicts, their solution also involved
applying democratic forms of freedom of conscience and of religious association.

87. Replying to other questions, the respresentative ncted that the Union Republics
were sovereign states whose sovereignty could be limited only under very precise
conditions involving the need to meet national objectives and to satisfy the
demands of the nation's population as a whole. The new Constitution would define
the respective powers of the Union Republics and the Soviet Union and a
comprehensive 1ist of matters which cams within the jurisdiction of the Soviet
Union would be drawn up. Any matter not on the list would fall within the scope of
the Union Republics and the other entities. Commissions had also been established
within various Republics to raise political awareness, to strive to replace
confrontation by dialogue and the exchange of opinions and to identify areas where
a compromise migat be reached. Unfortunately, the wory of those commissions was
not yet entirely satisfactory and legislation adopted 'y authorities in some
Republics had not always been thought through properly and did not reflect a spirit
of compromise.

State of emergency

88. With regard to that issue, members of the Committee wished to know whether the
state of emergency imposed in the Nagorno-Karabakh Autonomous Region and the Agdam
district of the Azerbaijan Soviet Socialist Republic, as notified under article 4,
paragraph 3 of the Covenant on 13 October 1988, had been formally terminated. They
also wished to receive information on the impact of the state of emergency on the
exercise of the rights guaranteed under the Covenant.

89. 1In his reply, the representative of the State party pointed out that the aim
of the state of emergency, which had been in effect since 21 September 1988 in the
Nagorno-Karabakh Autonomous Region, was to protect the population and that its
implementation did not involve any discrimination which might constitute a
violation of the Covenant. It was expected that the curfew could be lifted in the
near future. Since the state of emergency was a new phanomenon and lacked legal
definition in certain respects, the Supreme Soviet was currently studying the
relevant legal provisions to bring them into line with those of international human
rights instruments.

Non-discrimination and equality of the cexes

90. With regard to that issue, members of the Committee questioned whether

article 34 of the Constitution was fully compatible with article 2, paragraph 1, of
the Covenant. They also requested additional information on the work, functions
and effectiveness of the Women's Councils and the Soviet Women's Committee and
concerning measures being taken to guarantee the rights and freedoms of persons,
othsr than Soviet citizens, living in the Soviet Union.

91. 1In his reply, the representative of ths State party acknowledged that

article 34 of the Constitution did not refer to non-discrimination on the grounds
of political opinion, but said that it was now conceivable that that article would
be amended since in practice such discrimination did not exist. The Women's
Councils and the Soviet Women's Committee had been established tv provide
assistance to femilies and were also involved in drafting legislation on the
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protection of women and health. The USSR did not have a specific law concerning
the rights and obligations of foreigners but there were clauses in the Constitution
and labour legislation which specifically concerned foreigners.

Right to life

92. With reference to that issue, members of the Committee wished to know how
often and for what crimes the death penalty had been imposed and carried out since
the consideration of the Soviet Union's second periodic report; what was the
current status cf the etudy on the possibility of substantially reducing the
application of the death penalty; whether any consideration had been given to the
abolition of the death penalty; what the rules and regulations were governing the
use of firearms by the police and security forces, whether there had been any
violations of these rules and regulations and, if so, what measures had been taken
to prevent their recurrence; and what measures had Leen taken to protect the right
to life against the risk of nuclear disaster and environmental pollution. In
addition, with respect to the tragic events in Thilisi it was asked what steps had
been taken to avoid the repetition of such events and how the report of the
commission of inquiry to the Georgian Supreme Soviet had been followed up.

93. In his reply, the representative of the State party pointed out that the death
penalty was only imposed for serious crimes and that, for some years, the number of
executions had decreased. Similarly, although the majority of the population was
in favour of keeping the death penalty, the number of crimes for which the death
penalty could be imposed was constantly decreasiny. It was conceivable that in the
future it would be retained only for treason, espionage, terrorism, subotage,
murder with aggravating circumstances, and the rape of minors. The death penalty
could not be imposed on pregnant women and a recent bill prohibited the imposition
of such a penalty on juveniles and people over the age of 60 at the time of
sentencing. The use of firearms by the security forces, particularly by the
militia, was regulated primarily by a decree of the Presidium of the Supreme Soviet
issued on 7 July 1973. 1In the rare cases in which weapons were used illegally by
law enforcement officials the persons responsible were subject to severe

penalties. Referring to the tragic events in Tbilisi, the representative
underlined that the Government was endeavouring to ascertain the circumstances in
which they had occurred in order to draw the necessary conclusions and take steps
to avoid their repetition. A commission of inquiry had been set up by the Congress
of People's Deputies and both the Procurator-General's Office and the Military
Procurator's Office were involved in supervising the investigations.

94. Replying to other questions, the representative stated that the Chernobyl
tragedy had had extremely serious consequences for the health of the population.
Since that incident, a State Commission for the protection of nature had been
established and a Committee had been formed within the Presidium of the Supreme
Soviet to deal with environmental protection. Inspection of all power stations had
been carried out and the Yerevan power station had been closed because it was
located in a seismic zone. Although legislation 4id not contain any specific
provisions aimed at protecting the population and the environment against errors
which put them in danger, several clauses in the criminal codes of various
Republics specified the liability of people in authority and indeed, such clauses
had been applied to those in charge of the Chernobyl power station. A bill that
would define liabilities and strengthen the security and protection systems at
those installations wns currently under consideration.
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95. With reforence to that issue, members of the Committee wished to know the main
differences in the régimes applied in "colony-settlements", "corrective labour
colonies" and "training labour colonies" and inquired whether the United Nations
Standard Minimum Rules for the Treatment of Prisoners as well as the Code of
Conduct for Law Enforcement Officials were known and accessible to detainees and
complied with in these colonies. They wished to receive further information
concerning the application in practice of two relevant Decrees of the Central
Committee of the CPSU dated 20 November 1986 and 4 June 1987, especially with
regard to the remedies available in cases of wrongful detention, and arrangements
for the supervision of prisons and other places of detention. Members also wished
to know about the contents of Order No. 9 of the Procurator-General of the Soviet
Union dated 19 February 1988 and about its implementation; what the maximum periods
were of deten..on in custody and of pre-trial detention; what were the conditions
and duration of solitary confinement; what bodies were empowered to commit first
offenders to corrective labour colonies; whr “etermined whether or not a person was
a dangerous recidivist; whether detention a. . corrective labour colony could be
imposed by administrative order; who was responsible for the inspection and
supervision of the various prison colonies; and what the procedure was for
receiving and investigating complaints by detainess.

96. Concerning psychiatric practices and regulations, members wished to know what
progress had beea achieved in preventing abuses and errors in the psychiatric field
since the adoption of the Regulations on the conditions and procedur. for providing
psychiatric care; waether the possibility of appeal was available to a person
interned in a psychiatric hospital; whether Soviet authorities intended to
introduce an ongoing review of patients' files; whether criminal liability for the
wrongful placement of a person in a psychiatric hospital applied only to persons
responsible for wrongful placement or also to those responsible for keeping such a
person in hospital after placement; and whether the staff of psychiatric hospitals
who had previously been under the authority of the Ministry of the Interior would
be retained to work under the Ministry of Health. Clarification was also requested
about allegations that persons who had run against official candidates in the 1989
elections had been committed to a psychiatric hospital,

97. 1In his reply, the representative of the State party said that offenders were
subjected to different prison régimes depending on their personality and the
gravity of the offence they had committed. Women could only be placed in
corrective lubour colonies by sentence of a court. The courts were solely
xesponsible for determining whether or not a person was a dangerous recidivist.
Although it had not yet been possible to follow exactly the Standard Minimum Rules
for the Treatment of Prisoners, the Soviet Union was constantly endeavouring to
bring its prison service more closely into line with international standards. A
guide for police and prison officials on international human rights standards had
recently been published by the Ministry of the Interior and internal regulations
for prisoners had been changed. Responsibility for the supervision of places of
preventive or other forms of detention was vested iu the Procurator-General and his
subordinates. Solitary confinement was only imposed in corrective labour colonies
with special conditions and the maximum term of such confinement was one year. A
new system introduced for prisoners who wished to complain about their treatment
provided for placing complaints in a special box that was delivered directly to the
local procurator's office. Since 1985 the number of prison sentences had decreased
by 45 per cent.
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98. Responding to other questions, the representative said that the Procurator's
Office had to be informed of an arrest within 24 hours and then had to decide
within a further 48 hours whether to charge the suspect or to release him. That
office was also obliged to ensure that arrests were carried out in strict
conformity with the law and only when absolutely necessary. At present, a suspect
had no right to legal defence until the preliminary investigation was completed but
the Supreme Soviet was expected shortly to approve a proposal to allow a lawyer to
represent a suspect at an earlier stage of the proceedings. The maximum period of
pre-trial detention was two months but that figure could be increased to a maximum
of nine months at the discretion of the higher level Procurator's Office. A person
could be held in administrative detention only for a period of three hours.

99. Replying to questions raised in connection with psychiatric treatment, the
representative emphasized that such treatment could now be carried out only with
the parmission of the patient or, in the case of mentally incapacitated persons and
persons under the age of 16, of the patient's family or legal representative.
Patients could be detained against their will if they were a danger to themselves
or others, in which case the decision was taken by the chief psychiatrist of the
establishment concerned. The requlations of 5 January 1988 gave psychiatric
patients the opportunity to appeal against their detention to higher level medical
authorities as well as to the courts directly. Since March 1988 it had become a
criminal offence to commit a person known to be healthy to a psychiatric hospital.
Not only the ordering of such detention but also the detention itself constituted a
criminal offence. A careful survey had shown that there were no s\ch cases at
present.

100. Great efforts were being made to ensure that the new decree was properly
implemented, even by enlisting the aid of psychiatric institutions and experts from
abroad. Any complaint from a particular patient or his family or a lawyer could be
sent to a higher medical institution or placed before a court. A special service
of chief psychiatrists with monitoring and control functions had also been
established to determine, ipnter alia, whether placement in psychiatric institutions
was indeed necessary. Ths Soviets of People's Deputies and the executive
committees were also responsible for monitoring the treatment of mentally-ill
paclents, protecting their rights and legitimate interests and ensuring that they
were restorad to a normal life wherever possible. Staff members of psychiatric
hospitals who had previously been under the authority of the Ministry of the
Interior would need to acquire the necessary retraining, on an individual basis, to
enable them to upgrade their skills. Allegations concerning the wrongful detention
in mental hospitals of persons who had participated in the recent election had been
investigated and it had been establighed that the persons concerned had been
hogpitalized for quite valid reasons that had nothing to do with their political
views or with the recent election campaign.

Right to a fair trial

101, With regard to that issue, members of the Committee wished to receive further
information concerning the actual implementation of the comprehensive judicial
reforms; measures taken to ensure that trials were genuinely public, allowing
access also to representatives of the local and foreign press; and the free legal
aid system in the Soviet Union. In addition, it was asked whether it was still
necessary to be a member of the Communist Party to be appointed a judge; who paia
the salaries of judges; how the judicial reform would affect lawyers and whether it
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was necessary for an advocate to be a member of a professional association in order
to bo authorised to practise law; and whether the concept of "socialiet leyality"
would be 1etained and was compatible with efforts to promote the rule of law.

102. In his reply, the representative of the State party said that while the
judicial reform process was still in its oarly stages a number of major steps had
already been taken, notably with regard to the status of the judiciary. For
sxample, only the Procurator-General of the USSR or procurators of the Republics
would be entitled in the future to brinm charges against a judge, and not only
where sufficient evidence was available. Similarly, in order to ensure that judgas
were fully independent and free from police influence, major changes were to be
introduced in th. system for electing judges of the people's courts and measures
were also envisaged to improve the qualifications of those dispensing justice. A
further measure to ensure the right to a fair trial had been to increase both the
number of judges and the number of people's assessors in complicated criminal cases.

103. Judges received a fixed salary paid from the State budget throuyh the Ministry
of Justice. They did not necessarily have to be members of the Communist Party anc
were regquired to administer justice exclusively on the basis of the law, without
regard to any political considerations. Any attempt by a judge to take decisions
on the basis of a Party directive would amount to an interference in the legal
process and would violate the relevant legislation and the Constitution. Advocates
in the couutry were organized into colleges, which were independent professional
associations operating on the basis of self management. The colleges were
responsible for the implementation of the Code of Conduct governing the rights and
duties of advocates. The remuneration of advoc-tes was subject to regulations
issued by the Ministry of Justice but there was a considerable difference between
the minimum and maximum fee that could be charged for each particular procedure.
Free legal aid was provided in a number of cases, including labour disputes, claims
for compensation for damage to health, complaints regarding pensions, complaints
regarding incorrect electoral registration, and criminal cases where it could be
showvn that the person concerned could not afford to pay. The law required that
trials should be public and open to all interested persons, including
representatives of both the local and foreign press. In camera trials could be
justified only on serious grounds. There was no contradiction between the concept
of socialist legality and the current effort to establish the supremacy of the role
of law. Such a concept was applicable to all types of society, whether capitalist
or socialist, if by the rule of law was understood to imply a régime that

guaran: sed the rights and freedoms of citizens and upheld universal human values.

Freedom of movement and expulsion of aliens

104. With reference to that issue, members of tha Committee wished to receive
de-ailed information about the provisions of the Decree of the Council of Ministers
dated 28 August 1986; about the application of the right of everyone to leave any
country, including his owa; and about the criteria for prohibiting departure.
Specifically, they wished to know who had the authority to prohibit departure; what
recource was available against such prohibition; whether it was planned to revise
the Regulations of 22 September 1970, as modified by the Decree of 28 August 1986,
how long it took to process an application by a Soviet citizen to leave the
cHuntry; whether an applicant's political opinion was taken into account in
granting permission to enter or leave the country; whether it was planned to
eliminate the invitation requirement; whether family reunion remained the condition
for obtaining authorization to leave the country; whether. under the new
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legislation, everyone could in principle leave the country, with a fow clearly
defined exceptions or whether, on the contrary, no one could leave the country
without receiving explicit authorisation; whether that right would be guaranteed
without any discrimination; whether the new rules would be applied retroactively to
persons who had submitted a request to leave before the entry into force of the new
law; and whether political exiles and persons who had emigrated legally would be
authorized to return to the country. Detailed information was also sought
concerning the scope of the expression "state security" and how it was interpreted
in practice. Members also asked whether there were any limitations placed on the
freedom of 1‘ovement or residence of Soviet citisens within the USSR.

105. In his reply, the representative of the State party said tha% unde:r the Decree
of August 1986, which had simplified applications procedures, all personr,
including both nationals and foreigners, could enter or leave the USSR on private
business without any discrimination. Soviet citizens cculd leave the country
temporarily at the invitation o1 relatives or frisads and could, in turn, invite
such persons in writing to visit them in the USSR. The restriction on departure
when most of the applicant's close relatives remained in the USSR had been lifted.
Authorization to leave the country was, however, subject to the fulfilment of
family and other obligations. The grounds for the rejection of an application were
communicated to the applicants in writing. Citizens were now allowed to keep their
passports after returning from abroad; had the right to travel anywhere in the USSR
except for minor territorial restrictions, and were free to choose their place of
residence. The Government 4“ad undertaken to review a significant number of
applications for exit visas that had previously been rejected and most of them had
subsequently been granted while the remainder were pending because the applicants
were still subject to the restriction concerning State secrets.

106. Responding to other questions, the representative said that political opinion
could not be invoked as a reason for preventing a person from leaving the country.
When a person has had access to State secrets, the new law on entry into and
departure from the USSR under preparation would provide a five-year limit upon
restrictions that could be imposed on his right to leave. The new law would be
consistent with article 12 of the Covenant and would have retroactive force, like
all legal provisions that increased citizens' rights and improved their living
conditions.

Right to privacy

107. With regard to that issue, members of the Committee wished to receive further
information on measures taken, pursuant to the Act of the Supreme Soviet of the
USSR dated 30 June 1987, to strengthen freedom from arbitrary interference with
privacy, home or correspondence, and concerning the law and practice relating to
the collection and saveguarding of personal data. In the latter connection, it was
also asked whether incorrect information or information collected or jrocessed
contrary to the law could be corrected or removed.

108. In his raply, the representative of tha State party said that although the
Soviet Union's Constitution and laws already contained provisions guaranteeing the
right to privacy and the inviolability of the home and correspondence his
Government had decided to strengthen the protection of the right to privacy by
making bacic changes in \ ¢ Penal Code and the Code of Penal Procedure in order to
take into account the possibilities offered by new techniques in connection with
inquir'es and investigations. The media would also be made subject to penalties

~25-




0
for violating the right to privacy through libel. Breaches of medical i
confidentiality and the unauthorised disclosure of certain personal information p
were punishable under existing laws and regulations. It was also planned to adopt j
regulations governing the uses of personal information gathered and classified by :

computer technigques.

Exeedom of religion and expresiion: prohibition of propaganda for war and
dncitement to pational. racisl and religious hatred

109. With regard to these issues, nembers of the Committee wished to receive
information concerning restrictions, if any, on the right of parents to ensure the
religious education of their children; the freedom of assembly and association of
religious communities; and on the use of places of worship and the publication of
religious material. They also wished to know what was the status and position of
congcientious objectors; how the right to seek, receive and impart information and
ideas of all kinds was ensured; what was the current status of the draft bill
concerning freedom of conscience; whether, in view of the introduction of that
draft bill and of planned reforms of criminal legislation, there were any plans
entirely to eliminate the offences of "anti-Soviet propaganda" and "anti-Soviet
calumny"; whether the introductory part of article 50 of the Constitution was
cunsidered as offering a limited or wide scope of the right to freedom of
expression, and whether the Supreme Soviet contemplated the enactment of
legislation regulating the press and, if so, what its characteristics would be.

110, In addition, it was asked whether the draft bill concerning freedom of
conscience would maintain the requirement for the registration of religious
activities and the severe penalties for persons engaging in religious activities
without having obtained prior authorization; whether there were still any
unregistered or unauthorized religious communities and what such communities could
do to legalize their status; and whether the Ukrainian Catholic Church would be
legalized.

111, Replying to questions raised by members of the Committee in connection with
freedom of religion, the representative of the State party acknowledged that the
legislation in force was not yet satisfactory. 1Ia practice, however, there were no
real limitations. A large number of buildings, for example, had once again become
places of worship and were widely used. The draft bill on religious freedom
provided for freedom to decide what attitude to adopt towards religion and what
religious education to give tv children as well as for full frecdom of con:. ience
within the limits imposed by public order, public morals and public health,
Registration of religious communities was still compulsory but an uuregistered
community could also hold religious services in a normal manner without being
obliged, in practice, to pay even the symbolic fine of 50 roubles. The 2nly
remaining problem in this area related to the recognition of the Ukrainian Catholic
Church - The Uniate Church - which raised delicate problems of the relations of
religious denominations among themselves. The authorities, who had reason to fear
an exacerbation of those relations and the social unrest that might attend it, were
monitoring the gituation closely and wers making every effort to bring the various
parties together. Conscientious objectors on religious grounds, who were the only
group recognized under the law, were free to perform their service in non-military
units, such as the heulth services or in civil engineering.
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112. Responding to other qusastions, the representative said that a draft bill on
the right to information was planned and that the draft bill on freedom of the
press contained some very progressive concepts, which w-.uld require Government
officlals to furnish information to the media. Censorszhip would be explicitly
prohibited and restrictions limiced to the prevention of abuser. '"Anti-Soviet
propaganda" and "anti-Soviet calumny" were now defined, pursuant to a decree of
8 April 1989, as calling for the overthrow of the Staty or the Soviet order by
forge.

113, With reference to that issue, members of the Commiittee wished to know what
were the main changes introduced by the new trade union statutes adopted in 1987;
whether the draft bill on the rights ¢f trade unions had been enacted; what was the
total trade union membership in the Soviet Union and what percentage of the labour
force belonged to trude unions; whether agricultural workers were unionised;
whether members of the trade unioas were required to be members of the Communist
Party) whether State authorisation was necessary to establish a trade union;
whether the authorities planned to abolish the compulsory authorisation required to
organise a demonstration; whether detainees lost their voting rights; and whether
there were any plans to extend the gystem of multi-mandate electoral districts. 1In
addition, further information was sought regarding the regulation of demonstrations
and the influence of the Communist Party over the trade unions.

114. In his reply, the representative of the State party sxplained that the
amendments to the trade union statutes adopted in 1987 were essentially designed to
harmonige them with the new laws on state enterprises and work collectives and were
superficial. However, an important draft bill was at present being drawn up by the
Confederation of Trade Unions in order to extend trade union rights. The total
number of union memhers in the Soviet Union was well over 100 million. Trade
unions played an acuive and independent role in the country and their establishment
wag not regulated by the State. The Communist Party certainly exerted influence on
trade unions but trade union leaders were not necessarily members of the Party.
Authorisations to organise demonstrations or processions were necessary only if
they were to be held in a public place. 1Ian thco future, the authorities would
probably require only that information be provided as to the time and place of a
planned demonstration., A draft bill to introduce the system of multi-mandate
electoral districts for elections to local and Union Republics' bodies was under
congideration,

fights of persons belonging to minorities

115, With regard to that issue, members of the Committee wished to know whether
there were any special factors and difficulties in the effective enjoyment by
persons belonging to minorities of their rights under article 27 of the Covenant.

116. In his reply, the representative acknowledged that the problems of minorities
connected with land ownership and exploitation of the resources of the land were
very real and threatenend their way of life and even their very existence. The
issue was, however, being actively examined by the Congress and a draft bill
setting out the rights of minorities and the obligation for the State to protect
their cuiture, language and way of life had already been introduced.
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117. Members of the Committee expressed their thanks to the representatives of' the
State party for their no-operation in presenting the third periodic report of the
USSR and for engaging in a discussion that had been thought-prevoking, The ceport
was satisfactory in every respect and quite comprehensive and the open and candid
manner of its presentation by the delegation was particularly appreciated. The
dilegation was of exceptionally high competence and level and the presence of the
Minister of Justice and of a member of the Congress of People's Deputies had been
especially valuable. It was clear that the authorities had made noteworthy efforts
to transform the USSR into a State governed by the rule of law and that much
progress had been achieved in many areas that had caused concern during the
consideration of the earlier reports, such as the protection of the right to life,
the independence of the judiciary, freedom of conscience, the treatment of persons
interned in psychiatric institutions, freedom of movement and freedum of political
activity. At the sare time, it was noted that the Soviet Union still facved an
enormous task in the field of human rights and problems and difficulties still haa
to be addressed, notably in relation to the rights of nationalities, the treatment
of minorities, the independence of the judiciary, freedom of religion, expression,
movement and association and respect for privacy. Members also noted that the
current process of rapid change carried with it the risk of going from one extreme
to the other and cautioned against attempts to introduce new forms of
digcrimination. They wished the Soviet Union every success in its pursuit of the
policy of parastroika and expressed the hope that by the time its next periodic
report was due the Soviet Union would have found it possible to ratify the Optional
Protocol tu the Covenant.

118. The representative of the State party said that the discussion had been
extremely enriching for the Soviet delegation, which had acquired considerable
knowledge that would be useful in the future. He assured the Committee that
although an enormous task remained the Soviet Union would do everything in its
power to carry it out. In his view, the results of the dialogue with the Committee
were of fundamental importance for the peoples of the Soviet Union.

119. In concluding the consideration of the third periodic report of the USSR, the
Chairman noted that the Committee had been considerably enlightened about the way
in which the Soviet Union was fulfilling its obligations under the Covenant and
could now better appreciate the extent to which the rights set out in the Covenant
were protected and the difficulties that had been encountered. No other periodic
report had revealed comparable progress. Care was now necessary to ensure that the
energy generated by the new forces that had been created was directed towards the
fulfilment of genuine human rights objectives.

Portugal

120. The Committee considered the second periodic report of Portugal
(CCPR/C/42/A44.1) at its 934th to 937th meetings. held on 31 October and
1 November 1990 (CCPR/C/SR..34-5SR.937).

121. The report was introduced by the representative of the State party, who
emphasised that Portugal was making continuous efforts to bring its own domestic
law into line with its new international commitments, notably those resulting from
its accession to the Covenant. A number of the provisions of the Congtitution

-28 -



covering fundamental rights had therefors been revised, particularly those relating
to the status of foreigners, access to the courts, reform of the judiciary,
oriminal law and crim’nal procedure. 1In addition, the Civil and Criminal Codes had
also been revised.

122, The process of preparing the report hau becen useful as a means ci assescing
progress achieved in implementing the Covenant. The Ministry of Justice and the
Ministry of Foreign Affairs had co-operated in collecting information on matters
related to human rights and in following up action taken.

(onstitutional and legal framework within which the Covepant is implemented

123, With regard to that issue, members of the Committee wished to know whether the
Public Prosecutor's Department had lodged any appeals before the Constitutional
Court pursuant to article 280, paragraph 2, of the Constitution and, if so, with
what resu.to; whether there had been any court decisions as to the standing of
rules and principles of international law relative to ordinary domestic law and to
constitutional provisions; what was meant by the term "right of petition and
popular action" in article 52 of the Constitution; and whether the new Code of
Penal Procedure had entered into force. They also wished to receive information
concerning factors and difficulties, if any, affecting the implementatior of the
Covenant; activities relating to a greater pubiic awareness of the pruvisions of
the Covenant and the Optional Protocol; and the powers independence, functions and
activities of the "Provedor de Justiga" (Ombudsman) in sc far as the implementation
of the Covenant was concerned.

124, In view of the reversion of Macao to China in 1999, members expressed special
interest with regard to the legal framework for the guarantee of human rights in
the territory. They wished to koow, in particular, whether the Covenant was
applicable in Macao and the archipelagos of the Asores and Madeira; whether the
arrangements between Portugal and China included a provision for the maintenance of
the civil and political rights of the population of Macao; and whether the Covenant
would continue to be applicable within the territory after 1999.

125, Referring to the legal status of the Covenant within internal law, members
wighed to know what mechanisms were employed in Portugal to harmonize the Covenant
and domestic laws; whether the Covenant could directly be invoked by individuals
before the courts; whether the right of petition and popular action, provided for
in article 52 of the Constitution, related to any of the rights covered by the
Covenant; and whether the Constitutional Court was empowered to decide on matters
concerning Portugal's international obligations. Members also wished to receive
detailed information regarding a recently established commission on human rights;
the meaning of the concept of "active unconstitutionality”, as provided for in
article 278 of the Constitution; the distinction between the Supreme Court of
Justice and the Constitutional Court; the scope and contents of the right to legal
information enshrined in article 20 of the Covenant; and requested clarification of
an individual's right, provided for under article 21 of the Constitution, "to
resist any order which infringed his rights, freedoms or safeguards and to repel by
force any foym of aggression when recourse to public authority was impossible".

126, In his reply to the questions raised by members of the Committee concerning
Macao, the representative of the State party pointed out that although the Covenant
as such was not applicable there some Portuguese jurists held that since the rights
provided for in the Covenant belonged to everyone under Portuguese administration,
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it should be considered as being applicable. 1In practice, the residents of Macao
enjoyed exactly the same degree of lega) protection as other Portuguese citiszens
because the country‘'s Constitution and legislation -egarding basic rights were
directly applicable. 1In a joint declaration by the Governments of China and
Portugal, China had stated that among the principles to be applied to the territory
after its reversion to China in 1999 would be respect for existing rights and
freaedoms, such as freedom of expression, freedom of association, the right to
strike and inviolability of the domicile. Formally, however, the Covenant would
not be applicable in the territory of Macao after 1999. On the other hand, the
Covenant was applicable in the archipelago of the Azores and Madeira, because they
wore an integral part of the State of Portugal,

127, Referring to activitien relating to the promotion of greater public awareness
of human rights issues, the representative said that in 1988, the year of the
fortieth anniversary of the Universal Declaration of Human Rights, various
briefings, seminars and symposia relating to human rights had been organized; a
centre for human rights had been set up within the Ministry of Justice for
receiving, processing and distributing copies of the most important texts adupted
by international organisations in that field; a collection of international human
rights instruments had been published in Portuguese and widely distributed in
schools; information on international human rights instruments had been
disseminated to the courts; and a commission had been established to consider how
best to introduce a multi-disciplinary approach to the teaching of human rights and
how to incrcase awareness of such rights on the part of both teachers and

students. Courses at the Portuguese College of Magistrates included a study of
international human rights instruments, and every police officer carried a copy of
a code of conduct, in which his duty was defined as acting in defence of democratic
legality and of the fundamental rights of the citisen. The training of police
officers included a study of regional and global systems for the protection of
human rights. The text of international instruments covering such areas as medical
ethics and the treatment of prisoners had been distributed to prison officers.

128. Responding to quest.ions relating to the Ombudsman, the representative
explained that the Ombudsman was an independent public officer, appointed by the
Assembly of the Republic, who received complaints by individuals regardiag acts or
omissions on the part of Government officials and made recommendations as to how
acts of injustice might be remedied. He could also draw attention to imperfections
in legislation; disseminate public information on fundamental rights and freedoms;
make inspections of auy sector of the administration; and carry out investigations,
notably of alleged acts of torture committed by police or prison officers. The
Ombudsman submitted an annual report on hig activities to the Assembly of the
Republic which included statistics on the number and nature of complaints

received. There was no national commission on human rights in Portugal but an
informal body, composed of representatives of the Ministry of Justice and the
Ministry of Foreign Affairs, followed all activities designed to disseminate,
promote and implement human rights in the country and prepared reports for
submission to the competent international authorities.

129. Regarding the relationship of international to domestic law, he noted that
according to the Constitutional Court, the rules of international law set forth in
instruments to which Portugal was a party took precedence over domestic law but not
the Constitution. Theoretically, in case of a conflict between the provisions of
the Covenant and those of the Constitution, the constitutional standards relating
to the determination of unconstitutionality would prevail, but such a conflict was
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most unlikely since the Constitution had to be interpreted in the light of the
Universal Declaration of Human Rights as reflected in the text of the Covenant.
Article 280 of the Constitution was designed to ensure that the Constitutional
Court shculd act as an effective court of last resort in cases where the courts had
refused to apply legal provisioans contained in international conventions or in
national laws or docrees. Once the same legal provision had been held to be
uaconstitutional or illegal in three specific cases, the Cunr*itutional Court was
entitled to declare that provision unconstitutional. Although the Constitutional
Court could overrule the Supreme Court in a given case, the latter 4id not have to
conform to such opinions in othar cases except where a provision had been ruled
illegal on general grounds.

130. Finally, the representative explained that the right of petition was a means
of promoting the participation of citiszens in political affairs. Petitions could
be individual or collective and addressed to the sovereign bodies or to any public
authority. The right of popular action involved the right of all citizens to have
recourse to the courts whether or not they had a personal interest in a case. The
new Code of Penal Procedure had entered into force on 1 January 1988. The right
provided in article 21 of the Constitution was to be exercised only in extreme
situations and resisting an order in a normal situation would be considered illegal.

felf-determination

131, With reference to that issue, members of the Commi*tee wished to know the
position of Portugal regarding the right to self-determination of the peoples of
Namibia and Palestine and whether Portugal had taken sany measures to preve.t public
and private support for the apartheid régime of South Africa. Additionally,
further information was sought regarding the legal framework within which human
rights were guaranteed in East Timor.

132, In his reply, the representative of the State party said that since

25 April 1974, Portugal had scrupulously respected the right of peoples to
self-determination and had shown its commitment to this right by granting
independence to the peoples of Angola, Mozambique, Cape Verde, Guinea-Bissau and
Sao Tome and Principe. Portugal recognized the right to self-determination of the
Palestinian people and the right of all States in the region, including Israel, to
exist within secure and recognized boundaries; had long supported the right to
self-determination of the people of Namibia and had welcomed the agreement betweun
the parties concerned which had allowed the ongoing process of self-determination
to take place; and had also constantly and unequivocally condemned the apartheid
régime. The application of indiscriminate sanctions against South Africa was
considered contrary to the interests of the majority of the population of South
Africa and neighbouring countries whose economies were closely linked with it but
Portugal supported and applied selective sanctions such as those decided upon by
the European Community.

133, East Timor remained on the United Nations list of Non-Self-Governing
Turritories, Portugal being recognized as the administrating power because of its
former responsibilities as the colonial power. Portugal had declared the Covenant
to be applicable to East Timor but was unfortunately not in a position to ensure
that it was applied and effectively respected since it had no access to the
Territory, which was under occupation. Portugal was continuing to co-operate in
the Secretary-General's efforts to find a just, comprehensive and internationally
acceptable solution to the problem.
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State of emergenqy

134. In connection with that issue, members of the Committee asked how the role
accorded to military courts during a state of emergency could be reconciled with
the retention of a person's free right of access to the courts and whether there
could be derogations in Limes of emergency from the right to habeas corpus and the
provigions of article 8 of the Covenant,

135. In his reply, the representative of the State party said that there had been
no case of a declaration of a state of siege or state of emergency in Portugal
since the adoption of the Constitution. The distinction between the two situations
related to the differences in the degree of seriousness of events justifying their
proclamation. The scope of suspension of rights was less broad under the state of
emergency. Only ia the event of a proclamation of a state of siege were military
tribunals given competence comprising the investigation and trial of persons
infringing the state of siege and of persons committing offences against the life,
phyeical integrity and freedom of individuals, and against the right to
information, security of communication, property and public order. The right of
access to the courts could however, in no way be restricted as a result of the
expanded competence of the military courts and the ordinary law courts continued
fully to exercise their competence and functions. In particular, they were
required during a state of emergency to ensure respect for the constitutional and
legal standards established under article 23, paragraph 112 of Act No. 46/84.
Accordingly, the right to habeas corpus could not be suspended under any
circumstances.

Non-discorimination and eguality of the gegeg

136. With regard to that issue, members of the Committee wished to receive
information concerning women's participation in the political, economic, social and
cultural life of the country and the proportion of the sexes in schools,
universities, the civil service, the Government and Parliament; measures being
introduced by the Commission on the Status of Women to combat discrimination; and
concerning follow-up measures adopted, if any, after the issuance of the '
conclusions of the Parliamentary Commission on the Status of Women. Members also
requested clarification of the reference in article 15(2) of the Constitution to
rights "restricted exclusively to Portuguese citisens under the Comstitution and by
law" and of the decision of the Constitutional Court declaring unconstitutional
Decree No. 2/76 of the General Assembly in Madeira, which stipulated that
preference should be given in the assignment of teachers to those originating from
or residing in the region.

137. In his reply, the representative of the State party noted that a woman had
been appointed Prime Minister for the first time in 1979, another had become Civil
Governor in 1980 and yet another had recently been appointed as a judge of the
Constitutional Court; that 19 of 250 deputies to the Assembly of the Republic,
elected in 1987, 3 out of a total of 24 representatives elected to the European
Parliament, 4 out of the 56 members of the present Government and 168 out of

1,199 judges were women. Women accounted for more than 50 per cent of attendance
in schools, including at the secondary and higher levels.

138. The Governmental Commission on the Status of Woen carried out a number of

important activities for the promotion of women, including the establighment of a
specialized documentation centre; the publication of a number of studies, booklets
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and information documents; the organisation of seminars and exhibitions and the
preparation of films and audio-visual material. It had also co-operated in the
formulestion of important legal texts on such matters as maternity protection and
the equality of women in labour and employment. The Commission had algo been
active in promoting revision of primary, preparatory and secondary curricula
designed to promote equality of the sexes, in improving teacher training and in
helping women to gain economic independence through participation in co-operatives.

139. The Commission on Equality in Employment on which the Governmental Commission
on the Status of Women, the Government, trade union organiszations and employers
were represented, considered complaints of inequality. Its opinions were published
and broadly disseminuted. It also promoted the provision of financial support to
enterprises for the introduction of changes that would facilitate the employment of
women and the establishment of suitable working conditions for them and carried out
studies and research on women's employment. The Parliamentary Commission on the
Status of Women was established in 1982, within the Assembly of the Republic, and
was required to take decisions on texts submitted to it with respect to the status
of women.

140. Certain Constitutional provisions, such as those relating to participation in
public life, the right of petition and guarantees of political participation,
related only to citizens., However, equality batween citizens and aliens was a
long-standing tradition in Portugal and that tradition had just been strengthened
by the addition to article 15 of the Constitution of a provision granting aliens
resident in Portugquese territory the right to vote in local elections. Decree

No. 2/76 of the General Assembly in Madeira had been held unconstitutional by
virtue of articles 13 and 230 of the Constitution which prohibited discrimination
on grounds of origin, and of regional origin, respectively.

Right to life

141, With reference to that issue, members of the Committee asked whether the
adoption of Decree Law No. 430/83, concerning trafficking and use of narcotic and
psychotropic substances, had led to any measurable progress to date; whether any
consideration was being given to expanding the scope of Decree Law No. 324/85 so as
to provide compensation to all victims of terrorist acts and not merely to public
servants and their families; and whether there had been any violations of Decree
Laws Nos. 458/82, 364/83 and 465/83, relating to the use of firearms by the police
and, if so, whether investigations had been carried out, and measures taken to
prevent their recurrence. Clarification was also sought as to how authorigation of
abortion on urgency grounds could be reconciled with article 24 of the Constitution.

142, In his reply, the representative of the State party explained that Decree Law
No. 430/83 had made it possible to improve intersectoral co-operation in the
control of trafficking in and abuse of drugs or psychotropic substances and had led
to substantial seizures of drugs coming from abroad. An integrated drug coatrol
programme had been approved by the Council of Ministers at the national level which
called for action in the areas of prevention, treatment and rehabilitation as well
as control of trafficking. At the international level, bilateral drug control
agreements had been concluded with a number of count:-ies. Although the extension
of Decree Law No. 324/85 to other categories was not envisaged for the moment, a
commission of juris%s appointed by the Minister cf Justice had studied the question
of compensation of victims and concluded that damages be provided by special
legislation when they could not be paid by the offender. The courts could algo
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compensate victims by awarding them property seized by the State or all or a part
of the fine paid by the offender. The Constitutional Court had decided not to
declare provisions of article 140, paragraph 1, of the Penal Code unconstitutional
because it protected the legitimate rights of pregnant women. Accordingly,
abortion under the circumstances described therein was not to be considered a
criminal offence.

143. Instructions had been issued at all levels concerning the use of firearms by
law enforcement agents, cases of improper use in recent years had been investigated
with a view to possible criminal proceedings and the use of firearms by the police
was ‘systematically monitored by senior police officials. In the three cases of
violations of the regulations concerning the use of firearms involving the National
Republican Guard, investigations had been carried out by the judiciary as well as
by the military authorities and the cases had been widely publicized in the media.
In one additional case involving personnel of the Criminal Investigation
Department, it had been found that firearms had been used in self-defence.

144. With regard to that issue, members of the Committee wished to know whether
there were any safeguards against abusive resort to special security measures and
confinement in special security cells: whether there were any independent and
impartial proce. res under which complaints about the ill-treatment of individuals
by police or prison officials could be made and investigated; what were the maximum
time-limits for remand in custody; what remedies were available to a person
claiming to be illegally detained; and whether there was a right to compensation
for persons illegally arrested or detained. They also requested detailed
information concerning deprivation of liberty as a result of the “"judicial
application of a security measure"; the circumstances and conditions of "partial
deprivation of freedom"; and detention in institutions other than prisons and for
reasons unconnected with the commission of a crime. It w.s algo asked whether the
United Nations Standard Minimum Rules for the Treatment of Prisoners were complied
with and the relevant regulations and directives known and accessible to prisoners.

145. Additionally, information was requested concerning special security cells and
the incommunicado régime; conditions under which the use of handcuffs was
authorized; whether a prisoner could be kept in a state of sensory deprivation; and
whether confessions obtained under duress could be invoked as evidence in a
proceeding.

146. Replying to questions raised in connection with special security measures, the
representative of the State party said that limitations on the rights of prisoners
were only applied in exceptional situations involving a threat :o the securlty of
the prison or danger to other prisoners and calling for particularly serious
measures. Such measures had to be in proportion to what was required by the
situation and could only be applied for as long as that situation continued. Even
in particularly serious cases, which required the prisoner to be separated from the
prison population as a whole, contacts with the outside world were not completely
severed. In practice, prisoners in that category were placed in special quarters
where visiting rights and privileges accorded under the general detention régime
were restricted but the cells in those quarters were identical to other cells. The
use of handcuffs was permitted only where other measures had been shown to be
ineffective and then only under medical supervision. A detainee even if charged
with terrorism or a serious crime was always able to communicate with his counsel.
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Complaints of ill-treatment and any cases of death occu.ring in prigson gave rise to
an immediate investigation by the director of the establisnment concerned or by
higher authorities, depending upon the gravity of the circumstances. Protection
against abuse was based on general guarantees defined in the penitentiary law. The
judge responsible for the enforcement of sentences supervised their execution and
played an advisory role during visits to prison establishments. The penitentiary
law reform introduced by Docree Law No. 265/79 took account of the United Nations
Standard Minimum Rules for the Treatment of Prisoners an¢ was made known to the
dotainees.

147. Turning to questions rzised in connection with pre-trial detention, the
representative stated that in normal cases such detention varied from six moanths to
two years depending on the stage the trial had reached. Some exceptions to that
rule were authorized under the law based on such factors as the nature and gravity
of the crime. Persons who considered themselves to bo illegally detained could
apply for a writ of habeas corpus. Article 27(5) of the Constitution provided that
any deprivation of freedom in breach of the provision of the Constitution and the
law obliged the State to compensate the victim in accordance with the law. The
1987 Code of Penal Procedure contained a new provision stating that any person who
had been unlawfully detained on a pre-trial basis or otherwise was entitled to
compensation. The right to compensation also existed in cases where pre-trial
detention, even if lawful, was shown to be unjustified.

148. Security measures provided for in article 27 of the Constitution could only be
applied as a result of a court judgement and could be extended by judicial decision
only for as long as the dangerous condition lasted. Such decisions were subject to
review after three years at most. The Mental Health Act provided that the mentally
111 should be given appropriate treatment to restore them to normalcy. Partial
deprivation of liberty had to be of less than three months' duration and was served
during days off which allowed the couvicted persons to continue with their work or
studies. There was also a probation system applicable to persons sentenced to
deprivation of liberty for a period not exceeding three years. The "relatively”
indeterminate sentence was applied to offenders showing a strong propensity for
crime and to drug addicts or alcoholic offenders and could not exceed a maximum of
25 years.

Right to a fair trial

149. With regard to that igsue, members of the Committee wished to know the extent
to which the amendment of article 32, paragraph 4, of the Penal Code had weakened
the position of the accused; whether there was any free legal aid and advisory
scheme; whether under article 29 of the Constitution the principle of the most
favourable law, enshrined in article 15 of the Covenant, applied only to an accused
person or to a convicted person as well; whether persons coavicted of
administrative offences could be sent to prison; and whether placing the judicial
police under the guidance of the public prosecutor had led to significant
improvements over the former system. Information was also sought regarding the
nature and competence of the courts responsible for the enforcement of sentences.

150. In his reply, the representative of the State party explained that during the
pre-trial proceedings the public prosecutor, the accused and his counsel, and the
plaintiff and his counsel could participate in the hearing. Legal aid could be
appliec for at any stage in the proceedings by the accused, his lawyer, or the
public prosecutor's department. If he cousidered he was not being defended with
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due diligence, the accused could request the court to provide him with another
counsel. The penalty for administrative offences could be a fine, possibly
accompanieX by other penalties, but not imprisonment. The principle of the most
tavourable law was applied during proceedings, and not after a final decision. The
courts for the enforcement of sentences were ordinary courts with specialised
competence in matters concerning the lives and treatment of prisoners.

Exeedom of movement and expulsion of aliens

151. In connection with that issue, members of the Committee wished to receive
further information regarding the meaning of the term "threat against the digaity
of th« State of Portugmsl or « °~ its nationals" and concerning the provisions uf
Portuguese Law relating to the issuance of passports to foreignurs living in
Portugal whose country had no diplomatic >t consular representation thera., They
also wished to know whether persons seeking asylum who had not submitted their
application withiu the period of 60 days were automatically subjected to expulsion;
whether an appeal against an expulsion order had suspensive effect; and how many
requests for asylum had been refused in recent years.

152. In his reply, the representative of tl.e State pescty said that no alien had
ever baen expelled from Portugal for failure to respect the Portuguese State and
its citizens and no deportations could take place on any grounis that were contrary
to conventions tn which Portugal was a party. Expulsion decisions were rendered in
strict observance of all legal guarantees, had to be substantiated, -nd the judge
had to indicate, inter alia, the time allowed for their execution. Portugal
rafused to grant extradition in cases where the death penalty was likely to be
applied nor would it expel a person to his own country if he was in danger of
persecutionn there for political reasons. An alien seeking asylum who failed to
submit an application within 60 days of entering Portuguese territory was regarded
as having entered the country illegally. Applications for asylum had to describe
the circumstances justifying asylum and to be accompanied by a list of up to 10
references. Between 1974 and 1989, 767 such applications had been granted. Many
of “hese had been submitted by persons previously living in the former Portuquese
colonial territories who, following decolonization, had left those territorien
because of persecution or for political reasons. Refusal of acylum couid be
appealed agaiust, with suspensive effect, to the Supreme Administrative Court, 1In
many ce~ses in which permaient residence hed not yet been authoriged, temporary
permission was given ponding a final decision. Passports were issued to stateless
pergsons or to nationals of countries without any diplomatic or consular
representation irn Portugal in orde+ 2 give them legal citizenship of a national
territory.

Right to privacy

153. With regard to taat issue, members of the Committee wished to receive
additional information on article 17 of the Covenant in the light of the
Committee's general comment No. 16(32) and concerning the role of the Inspection
Board. They also wishel o know who was entitled to set up a personal data bank
and on what basis and how information from data banks could be disclosea.

154. Responding to guestions raiced by members, the representative of the State
party noted that privany was protected under Portuguese law by various articles of
the Penal Code, including articles 176, 178-181, 428 and 434. 1In one case the
Constitutional Court had declared unconstitutional a rulo that had allowed the
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authority to search the tents and caravans of gypsies. Following a Comstitutional
Court finding of unconstitutionality by omission in respect of article 35,
paragraph 4, of che Constitution, a law requlating the righte of citisens in
relation te data banks had been drafted and was shortly to lFe considered by the
Assembly oi. the Republic. That law would, in.«i alla, ragulate the compilation and
processing of personal data ond the establishment of individual data files and
would create the MNational Commission on Data Processing end Freedoms.

155, The Inspection Board exercised an oversight function in respect of the
Strategio, Military, and Security Intelligence Services, receiving annual reports
from them. When necessary, it could request additional information about their
activities. In its first report to the Assembly of the Republic covering the years
1986 and 1987 the Board had stated that it considered itself responsible for
checking whether the rights of citizens were being respected by these services and
had concluded that this had, in?sed, been the case.

Ereedom of religion und expression: prohibition of propaganda for war and
dncitement to naticnel, racial or religicus hatxed

156, With reference to those issues, members of the Committee wished to know what
the main differences were between the status of the Catholic Church and other
religious denominations and how the right to egqual treatment of the latter was
ensured; how many persons had been recognized as conscientious objectors and on
what grounds; vhether the right to consclentious owvjection to military service on
the grounds of & person's philosophical beliefs was acknowledged; and whether
service as a conscientious objector conferred the same rights and benefits as
reguler military service. Additionally, they requested information concerning
religious assistance to non-Catholic prisoners; the right of parents to bring up
their children in accordance with their own beliefs; the scope of the right to seek
intormation enshrined in article 37 of the Constitution; prosecutions, if any,
under article 7 of the Television Act; arrangements for apportioning broadcasting
time among the various political parties; and the concept of "collective
disobedience” in the armed forces.

157. Responding to questions raised in connection with the freedom of religion, the
representative of the State party explained that the Adifference in status between
the Catholic Church and other religions stemmed from genuine diversity and cculd
therefore not be regarded as a violation of the principle of equality. A
legislative measure had recently been adopted to ensure that all children,
irrespective of their religious denomination, could attend moral and religious
classes at their school. Children were also excused from attending school on Lhe
days of rest and festivals particular to their religion. The principle of equality
was algo evident in respect of the social security régime a;plicable to clergy from
the Roman Catholic Church and other ~+ligions and the granting of tax exemptions to
all denominations without distinctic . Ministers from other religions were
authorized to work in prisons as necessary. The right and duty of pareats to bring
up their children, under article 36 of the Constitution, covered all aspects of a
child's education and moral, civic and social training.

158. The grounds for cunscientious objection could be religious, moral or
philesnphical; the decision whether a person should be recognized as a
conscientious objector rested with the courts, Civic service was cf the same
duration and difficulty ac military service and conscientious ob’ectors hed the
stme rights and duties as other citizens. Thus far, 700 peoplc had been recogniszed
as conscientious objectors, mostly on religious grounds.
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189, Under article 37 of the Constitution, citisens were entitled to be informed by
the authorities and an explicit right of access to official archives and
administrative registers had also been added to the Constitution. While there had
been no prosecutions as yet under article 7 of the Television Act, criminal
proceedings had been brought against a newspaper for publishing an item liable to
provoke discrimination or violence against certain social groups. According to
article 40 of the Constitution, political parties, trade unions and professional
associations were granted a fixed and equitable amount of broadcasting time on the
basis of their representativity. The crime of "collective disobedier :e" required a
specific intention to destroy, alter or subvert the constitutiounally established
rule of law,

Pxotection of family and children

160. With regard to that issue, members of the Committee inquired whether there was
any legislation protecting a family based upon a steady cohabitation without formal
marriage; what differences existed in the status and rights of children born in and
out of wedlock; and hov the Portuguese Government encured the implementation of
articles 60(2)e and 74(3)h of the Constitution. They also wished to i1eceive
information on law and practice relating to the employment of minors.

161. In his reply, the representative of the State party said that individuals in a
situation of cohabitation enjoyed protections under various laws. The Constitution
provided that children born out of wedlock should not be discriminated against and
that neither the law nor the authorities could make discriminatory appellations
concerning their parenthood. Decree Law No. 496/77 had abolished certain articles
of the Civil Code that had discriminated against children born out of wedlock in
respect of fillation, adoption and inheritance. Portugal had ratified the European
Convention on the Legal Status of Children Born out of Wedlock in 1982.

162. The minimum age for work was 14 years and an employer could not use minors for
work which might affect their physical, spiritual or moral development and had to
make sure that they received educational and vocational training. Unfortunately,
in some areas in the north of the country there were still cases where child labour
weas exploited but the authorities were attempting to deal with the problem in a
realistic and forceful fashion. The phenomenon was, however, qiite complex, and
measures of differiag scope and nature wculd need to be taken within the overall
framewnrk of cultural, social and economic development. There were currently

4 million Portuguese working abroad as migrant workers, and they were provided with
legal and social advisory services, medical examinations and other assistance when
leaving, after their arrival in the host country, and on their return to Portugal.
Study of the Portuguese language and culture abroad was encouraged, particularly
within the framework of universities or through the creation of schools for
Portuguese emigrants. Portugal had also signed bilateral agreements with the
Federal Republic of Germany, Belgium, Spain, France and Luxembourg for the teaching
of Portuguese in those countries and had ratified the European Convention on the
Legal Status of Migrant Workers in 1976.

Right to participate in the conduct of public affairs

163. With regard to that issue, members of the Committee wished to know whether, in
view of article 30(4) of the Constitution, political rights could be restricted
wader any circumstances and whether any such restrictions were currently in effect;
how the freedom of citizens to belong to the political party of their choice could
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be accommodated with some of the provisions of the Constitution which appeared to
advocate a particular political model - namely, the establishiment of a socialist
societys and whether the failure to exercise the right to vote had any consequences.

164. In his reply, the representative of the State party said that political rights
could be deprived purguant to a judicial decision and in compliance with the
applicable lawe. Sentences imposed for certain ci'imes necessarily involved the
loss of some political rights. Voting was not compulsory and no sanctions were
imposed for failure to vote. Provisions of the 1974 Conatitution relating to
“¢rangition to socialism" and nationaligations had subsequently been revised to
favour plurality of expression and the achievement of economic, social and cultural
democracy.

Rights of persons belonging to minorities

165. With reference to that issue, members of the Committee wished to receive
information on the practical measures that had been taken to protect the rights of
gypsies and to preuserve the Mirandds dialect in north-eastern Portugal,

166. In his reply, the representative of the State party usaid that a 1920 law
providing for speclal surveillance of gypsies and certain regulations, under which
gsearches in gypsy homes had been allowed during the night and without a warrant,
had been declared unconstitutional. The conditions of access to education for the
most economically and socially disadvantaged groups and, more particularly for
gypsy children, had also been improved. Mirandig was a language spoken by

16,000 persons in the north-east of the country and represented a rich cultural
heritage. In order to safeguard that heritage, optional classes had been
established in the primary schools and would soon be offered in the secondary
schools.

General observations

167. Members of the Committee thanked the Portuquese delegation for its valuable
co-operation and commended the State party for the excellence of its report  They
expressed satisfaction with the progress that had been achieved in the human rights
field in Portugal within the short time that had elapsed eince the return of
democracy. The fact that article 7 of the Constitution explicitly raised human
rights to a guiding principle of Portugal's international relations was a source of
special satisfaction. Members nevertheless considered that their concernc had not
been fully allayed, especially with regard to the duration of pre-trial detention.
They also expressed the hope of receiving further clarifications of questions
re‘ating to the situation of foreigners in Portugal; the gtatus of women;
suspension of the exercise of rights during a state of emergency; the obligation
under certain conditions for journalists to reveal their sources of information;
and in respect of treatment of prisoners. Concern was also expressed over the fact
that the Covenant had not been incorporated into the internal legislation of Macao
and, in that connection, it was suggested that a separate report on the situation
of rights and freedoms in Macao should be submitted to the Committee.

168. The representative of the State party thanked the members of the Committee for

their keen interest and assured them that the Committee's comments, especially
those on Macao, would be communicated to the authorities.
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169. In concluding the consideration of the second periodic report of Portugal, the
Chairman again thanked the delegation for its co-operation and for having submitted
an excellent report which described clearly th:. legal framework and the maans of
application of the Covenant in domestic law and in administrative practice. He
algo reiterated the Committee's request for a detailed report on the situation in
Macao.

Chile

170. The Committee considered the third periodic report of Chile (CCPR/C/58/Add.2
and Add.4) at its 942nd to 945th meetings, held on 6 and 7 November 1989
(CCPR/C/8R.942-8R.945).

171, The report was introduced by the representative of the State party, who said
that the approval of the Constitution in 1980 had marked the beginning of a period
of transition towards full democracy and towards the modernizing of many aspects of
political, economic and social 1ife in Chile. Virtually all the Constitutional
Fundamental Acts had now been drawn up and brought into force. He also drew
attention to a number of developments of great political significance that had
taken place in his country, notably the holding of a plebiscite in October 1988
that had set the stage for competitive presidential and congressional elections to
be held on 14 December 1989 and of an additional plebiscite by which sweeping
constitutional reforms, including major amendments to Chilean legislation to bring
it into line with the provisions of the Covenant, had been approved. All states of
emergency had been terminated ard there were now no restrictions on rights
guaranteed under the Constituticn,

Copstitutional and legal framework within which the Covenant is implemented

172, With refersnce to that issue, members of the Committee requested an
explanation of the consequences of the publication of the Covenant in the Diario
Qficial of 29 April 1989, particulariy regarding its direct applicebility by courts
and other agencies., In additio., infurmation was requested on how the courts would
decide on inconsistencies between the Covenant and the Constitution; whether
legislation could be challenged if it was at variance with the Covenant; whethar an
authority had bean established to consider the conformity of internal legislation
with the Covenant; and whether any legal conclusions had been drawn from its
invocation in judicial proceedings.

173. Members also wished to know whether the Constitutional Court had conducted a
constitutionality review ot the Covenant prior to its publication; whether its
constitutionality could now be questioned before that Court; and whether the right
of appeal wuxisted in Chile, in particular for people who considered they had been
unjustly accused of acts of terrorism. Noting that President Pinochet was to
remain in office as head of the armed forces until 1998, members requested
clarification of the implications of the Government's statement that if the
opposition won the forthcoming election and repealed the Amnesty Law serious
congequences would ensue.

174, In response to questions raised by members of the Committee, the
representative of the State party said that the Covenant had been considered as
being in force and applicable ever since its ratification by Chile in March 1976
and that the delay in its publication in the Diario Oficiml was attributed to
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procedural factors. Although certain provisions of the Constitution had previously
been at variance with the Covenant that situation had now been remedied through the
introduction of constitutional amendments. The Constitution was now fully in line
with the Covenant, which had acquired the force of internal law since its
publication but had not been invoked before the courts during 1989, In the event
of a discrepancy between the Conastitution and an international instrument ratified
by Chile, the relevant Constitutional provision prevailed, in principle, until it
had been amended. The Constitutional Court ruled on the constitutionality of
fundamental laws and on legislation whose constitutionality was in doubt. The
Covenant's constitutionality had not been questioned and had not been raised before
the Court. Since there was no conflict between the Constitution and the Covenant
the courts were obliged, particularly since its official promulgation, to implement
its provisions.

176. With reference to the right of appeal, the representative said that the
appeals procedure, which had been limited under the states of emergency, was now
being fully observed. The amended Constitution provided that such observance would
continue in the future, ever in times of public emergency, and both the de jure and
de fagto aspects would henceforth be the responsibility of the courts and not of
the executive. The Amnesty Law applied without discrimination to all those who had
comnitted offences during the period 1973-1978. The courts had had to decide
whether such offences should be investigated and those responsible identified even
though they could not be punigshed. The matter had eventually been brought before
the SBupreme Court which had decided that no legal action whatsoever could be taken
in respect of such cases and that, in effect, such offences were deemed not to have
occurred. While that decision was not binding on other courts, it was certain to
influence them.

State of emergency

176. In connection with that issue, members of the Committee requerted
clarification of the practical consequences of the lifting of the states of
emergency asking, in particular, whether any restrictions had been placed on the
rights of persons returning from exile, particularly on taeir freedom of movement;
whether the Constitutional provisionas covering states of emergency that were in
conflict with the Covenant would be modified now thau it had been publighed;
whether measures covered by the twenty-fourth transitional provision of the
Constitution would remain in force until March 1990; whether the cases of persons
expelled from the country would be reviewed; whether, under article 40 of the
Constitution, the National Security Councll could veto the declaration of a state
of emergency but not its termination; whether the remedy of amparo was applicable
under states of emergency and disaster; and whether under the amended Constitution
t court could decide if a declaration of & state of siege was improper.,

177. In his reply. the representative of the State party explained that expulsion
measures nv longer applied after the lifting of the states of emergency and any
exiled person now had the right to return to Chile. Indeed 41.2 per ceant of those
expelled had done so, a commission had been established to help those returning to
the country, and many returned exiles were now standing as candidates in the
forthcoming elections. The twenty-fourth transitional provision could only ba

apj lied during a state of emergency. As the state of emergency had ended, the
meagsures under that provision were no longer in force although the provision would
not officially be terminated until March 1990. Measures affecting expelled persons
were contained in the Constitution itself and did not expire with the lifting of
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the state of emergency; however, the relevant constitutional provision had now been
repealed. The approval of the National Security Council was needed to declare a
state of emergency and of Parliament to declare a state of siege. The President
needed authorisation from these bodies for the adoption of such exceptional
measures but not for thelr repsal once the situstion had returned to normal.
Restrictions on the remedy of wupargo resulting from a state of emergency would be
ended by the constitutional reforms. Individuals could appeal to courts concerning
measures adopted during a state of slege.

Right to life and prohibition of torture

178, With regard to that issue, mambers asked whether there had been any complaints
of alleged torture or inhuman treatment since the submission of Chile's second
periodic report, whether such allegations had been investigated; and what steps had
been taken to prevent the recurrence of such acts. Confirmation was also sought as
to whether there had been any complaints of alleged dicappearances during the
period under review and whether such complaints had been investigated. Referring
to the latest report by the Special Rapvorteur of the Commission on Human Rights,
members wished to know how many people had been found responsible for the
complaints of torture referred to in the report, what penalties had been applied to
them, and what measures the Government had taken to provide compensation to the
victims. Concerning the functions of the Advisory Commissior of the Ministry of
the Interior, it was asked whether the Commission was truly independent and whether
it could refer matters to the courts or was merely an advisory body.

179. With reference to the agreements between the Govermment and the International
Committee of the Red Cross (ICRC), members asked whether the Government was ready
to authorize ICRC representatives to visit detainees held incommunicadv during the
10-day period provided for in the Anti-Terrorist Act; whetaer it was prepared to
reduce the length of such incommunicado detention; whether the right of access to
detainees by the ICRC applied to cases of detention ordered by the military courts;
and whether the agreements with the ICRC and its reports would be publisghed.

180. Woting that the powers of the National Information Agency (CNI) to maintain
detr..tion centres had been terminated by Act 18,623, members wished to know what
other powers the Agency possessed and whether their officials could function in
detention centres other than those permitted prior to the promulgation of the Act
in June 1987.

181. In addition, members wished to know whether, since the lifting of the states
of emergency, there had been any changes in the regulations governing the use of
firearms by the police and security forcus; whether there had been any allegations
of officisl involvement in parumilitery groups and, if so, whether such allec~tions
had been investigated; whether the death penalty had been lifted for crimes
connected with the gtate of emergency; whether the number cf executions had been
reduced; and whether Chile was moving towards the total abolition of capital
punishment. They also asked whether abortion was considered a criminal offence in
Chile and punigshed in all cases and how many abortions were carried out each year.

182. Responding to questions raised by members, the representative noted that the
18 complaints of torture or ill-treatment which had been received since 1984 had
all been reported in the media. The agreements with the ICRC were concluded partly
with the aim of preventiung the recurrence of such acts. The relevant
recnmmendations in the report of the Special Rapporteur had been noted and steps
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hed been taken to remedy the situation, particularly by empowering the uniformed
police (carabiperog) to receive complaints of alleged torture.

183. Under the agreements with the ICRC, representatives of the Red Cross received
a daily list of all detainees and were free to arrange medical examinations for
them, ancluding those being held incommunicado. The ICRC reports submitted to the
Government were confidential, in accordance with the ICRC rule applicable in all
countries. Tha representatives held regular co-ordination meetings with police
authorities to study the reports, assess the problems, and suggest measures tu
prevent illicit practices. The Anti-Terrorist Act provided for an extended period
of incommunicado detention for terrorists, but this could be amended by the new
Parliament following the elections. A proposal was currently before the Ministry
of Justilce to change the length of incommunicado detention.

184. Since the submission of the second jeriodic report, seven cases of alleged
disappearances had been brought to court, four of which had been settled with three
remaining under investigation. 1If convicted in court of such offences the persons
responsible would not be entitled to lodge an appeal under the Amnesty Law.
Paramilitary groups were illegal but there had been some complaints following the
death of three persons abducted by such a group in September 1987. The President
of the Court of Appeal was investigating the case.

185, The Advisory Commission of the Ministry of the Interior was established in
1966, following a recommendation by the Special Rapporteur that the creation of an
independent body with powers to guarantee full enjoyment of human rights was
essential. The Commission was composed of former members of the Supreme Court,
trade-union leaders, doctors and jurists. It had no executive power but could
inspect and report on all places of detention.

186. The use of firearms was subject to the provisions of the Penal Code, which had
not changed under the state of emergency and included penalties for the unjustified
use of firearms. The death penalty had not been applied since 1982, when one
member of the CNI and a member of the gcarabiperos had been executed for torture and
abuse of authority. Chilean legislation protected the life of an unborn child from
the moment of conception and abortion was an offence even for therapeutic purposes,
although in some cases the doctor was not held responsible. Punishment was not
directed at the pregnant woman, who was generally considered as a victim, but
rather at the persons who practised abortion.

187. In connection with that issue, members wished to know what the maximum
time-limits were for remand in custody and pre-trial detention; whether all victims
of unlawful arrest or detention had an enforceable right to compensation; whether
prison staff and prisoners were informed of the United Nations rules for the
treatment of prisoners and conduct of law enforcement officials and doctors; what
procedures had been established for receiving and investigating complaints
concerning prison conditivns; and what would be the consequences of the
dismontlement of the CNI.

188. In his response, the representative of the State party explained that prison
establishments and police stations were the only places of detention in Chile., All
cages of pre-trial detention had to be immediately presentea to the courts, which
had five days in which to de-ide if a trial was necessary. Where this was not the
case the detainee had to be released immediately. Under the Anti-Terrorist Act,
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however, pre-trial detention could be extended by up to 10 days in certain cases.
Article 19 of the Constitution ensured compunsation to persons unlawfully arrestesl
for material damage suffered, the amount of which was to be determined by the
courts. In addition to this constitutional guarantee, the right to compensation
was also provided for in the Code of Civil Procedure. Prison staff and police
officials had been informed of the international standards covering the treatment
of prisoners. Buch standards were also included in the curriculum of the law
faculties and prisoners could learn of them through their lawyers. The rules of
international law on the subject were also part of the curriculum of medical
faculties. Agreements had been set up with the ICRC to look into prison
conditions, and their representatives submitted regular and detailed reports to the
Government for transmission to the competent ministries. It was true, however,
that the ICRC representative in Santiago had claimed that the recommendations in
the reports were not always put into effect.

189. The CNI had not yet been officially dissolved but the legislature was
currently contemplating a bill for its dissolution. Under Act 18,623, the CNI had
been deprived of its powers t- maintain detention centres. When the Agency was
officially dissolved its functions would be transferred to the Police Department.

Right to a fair trial

190, With reference to that issue, members of the Committee asked a number of
questions concerning the military courts, in particular whether they were
independent, in the sense of article 14 of the Covenant; why so many civilians were
still being tried by such courts; why periods of detention were 8o lengthy; why the
jurisdiction depended on the status of the alleged victim rather than, as in most
legal systems, on that of the alleged nffender; how often, and against whom

article 284 of the Code of Military Justice was applied; whether the trial by
military courts of civilians alleged to have injured members of the security forces
was compatible with article 14 of the Covenant; and whether military jurisdiction
also applied to members of the armed forces who, while off duty, were injured in an
altercation with a civilian.

191. Members also wished to knos what was the constitutional status of the
judiciary; how many Supreme Court judges there were and what were their
qualifications; what action had been taken on the recommendaiions for the
establishment of a judicial police force to help protect magistrates investigating
human rights violations; whether judges investigating human rights viclations were
being penalized and lawyers harrassed for defending opponents of the Government;
whether there were adequate guarantees to ensure that lawyers could assist their
clients effectively, in accordance with article 14 of the Covenant; and what steps
had been taken by the Government to investigate alleged humen rights violatlions in
the long-established Colonia Dignidad and whether they had resulted in corrsctive
measures being taken.

192, Clarification was also svught concerning the appeals procedures under the
current legal system and why appeals were so frequently rejected; on the scope of
Act 18,667, which seemed to permit the Commander-in-Chief of the armed forces to
withhold eviderce from the courts for security reasons; and on the relationship of
the National Security Council to the Constitutional Court.
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193. Responding to the questions raised, the representative of the State party
explained that the military courts administered justice pursuant to the procedural
and material standards of the ordinary law and subject to the individual guarantees
set out in the Constitution. Such courts formed part of the legal system, were
subject to supervision, guidance and correction by the Supreme Court, and were
independent both administratively and in the dispensation of justice. While it was
true that a high percentage of offences by civilians were tried in these courts,
many involved only minor infringements of law falling within military

jurisdiction. The length of some of the investigations was indeed excessive but
this was because some of the cases were of great complexity. Under the
Anti-Terrorist Act, a civilian could be tried by the military courts only if the
victim was a member of the armed forces or uniformed police, or if there had been
an attack on a military or police establishment. An offence by a member of the
armed forces or uniformed police while off duty against a civilian would be
regarded as having been committed in a private rather than a military capacity and
would not be tried by the military courts. The practice of subjecting civilians to
military Jurisdiction had been strongly criticised within the country in recent
years and draft legislation was currently under consideration aimed, ipter alia, at
restricting the jurisdiction of the military courts to members of the armed

forces. The Government recognized that there were still some abuses in the legal
system and was doing its best to overcome them.

164. The qualifications of all judges and legal officers were set out in the Courts
Organization Act, which had been in force for 50 years and had the status of a
fundemental law. The 19 judges of the Supreme Court were all fully-trained lawyers
appointed by the President from among senior officials of the judicial system
reconmended by the Supreme Court. The question of a special police force to
protect the judiciary had been under discussion for some years but it was hoped
that with the end of military rule such a force would not be necessary. As to the
question concerning the penalization of certain judges, those involved had not been
punished for investigating crimes but for attempting to publicize cases or for
refusing to accept a Supreme Court decision. Defence lawyers who encountered
obstacles in seeking to assist their clients could protest and those responsible
would be punished.

195. Concerning the appeals procedures, it was important to distinguish between
appeals lodged before 1988, largely relating to measures in force under the state
of emergency and which were often rejected, and those lodged following the
Constitutional reforms, which were much more likely to be met with a positive
response. Act 18,667 had nothing to do with the withholding of evidence but was
designed to strike a balance between the protection of documentary evidence that
was secret and the legitimate need for information. If required, a
Commander-in-Chief could be conpelled by the Supreme Court to provide evidence.
There was no relationship between the National Security Council and the
Constitutional Court and the latter was not part of the judicial system. That
Court was completely independent and had as its basic function the ascertainment of
the constitutionality of proposed laws. Pursuant to a constitutional amendment,
the composition of the Constitutional Court had been modified to include two
members nominated by the National Security Cuuncil. The questions of alleged human
rights violations in Colonia Dignidad appeared to involve a problem between the
Federal Republic of Germany and certain of its citisens living in an agricultural
settlement in Chile. No attempt had been made to pursue the matter through the
Chilean courts.
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Freedom of movement

196. In connection with that issue, members of the Committee wished to know whether
all persons sentenced to exile had benefited from the lifting of the ban on
re-entry and whether all those who had wished to do so had actually returned to the
country. They also requested clarification of the measure of banishment under the
State Security Law,

197. In his response, the representative of the State party said that as a result
of the latest constitutional reforms the Government could no longer exile citisens,
even during a state of emergency, and that any exiles who wished to return to Chile
were free to do so. A special commission, working with the Office of the United
Nations High Commissioner for Refugees, had been set up to help individuals with
any problems they might have on their return. Internal banishment had been an
exceptional measure used during the state of emercency: individuals had been
confined to one place and had been obliged to report regularly to local police
stations but were otherwise free to do and to say what they liked. The law was
still in force but was very rarely resorted to.

Right to privacy

198, Concerning that issue, members of the Committee wished to know what practical
measures had been taken by the Government to prevent censorship of correspondence
and communications; whether legislation existed to protect information contained in
computer data files; and whether CNI was active in that field. 1In addition, they
requested information concerning freedom of correspondence and the law and policy
relating to court orders for the surrender of medical records in criminal cases.

199, In his reply, the representative of the State party said that a new bill was
being drawn up to protect the confidentiality of personal data files. Lawyers and
doctors were obliged by law to maintain absolute confidentiality on matters
relating to their profession. However, they could be ordered to make certain
information known where the superior interests of justice so required.

Freedom of opinion and expression

200. With reference to that issue, members wished to know whether the amendments to
Act 18,313, recommended by the Commission of the Press Association, had been acted
upon; whether the charges brought against journalists by the armed forces in the
military courts had been withdrawn; how article 284 of the Code of Military Justice
had been interpreted by the courts; whether unconstitutional parties could be
deprived of freedoms provided for in article 19 of the Covenant; and whether

Act 18,662, which prohibited the dissemination of information about the Commun.st
Party and one of the socialist parties in Chile, had been repeale; whether the
private sector had any role in television, which appeared to be a virtual State
monopoly, and whether opponents of the Government were allowed air-time on
television.

201, In his reply, the representative of the State party said that following
criticism of the amendments to Act 18,313 by various media associations a nev draft
Press Act had been elaborated and would soon be submitted to the legislature. The
interpretation by the Chilean courts of article 284 of the Code of Military Justice
was that the intent to insult had to be demonstrated aad proved before an offence
could be considered to have been committed. Charges sgainst journalists in the
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ordinary courts had been dropped and the proceedings dismisced but accusations
brought before military courts by individuals could not be withdrawn. However, the
journalists involved had been released on bail and proceedings against taem would
probably be dismissed. The concepts of complaint and plaintiff 4id not exist in
military justice and individuals could not lodge complaints, but they could
intervene in the proceedings as the injured party.

202. While unconstitutional political parties could not exercise the rights in
article 12 of the Constitution, their individual membusrs enjoyed all constitutional
rights and freedoms. Parties that had been refused registration could appeal to
the Constitutional Court. The ban on the Communist Party and one of the socialist
parties was still in force, but their leuders had formed other parties and were
even standing for Parliament. The Communist Party had been banned because its
programme authorized the use of every possible means to gain power and affirmed
other principles incompatible with democracy, but if another communist party
submitted a programme that was in conformity with democratic principles there
should be no problem in obtaining registration. The Government controlled only one
television channel, the seventh., The other channels belonged to national and
provincial universities that were private entities. Access to television by
political parties was banned except during the 30 days preceding polling, when all
candidates were entitled to free air-time. State monopoly of communication was
excluded by law and article 19 of the revised Constitution guaranteed uncensored
freedom of information, except for certain restrictions designed to prevent their
wrongful use,

Ereedom of assembly

203. With regard to that issue, members of the Committee asked whether there had
been any allegations of violence against peaceful and unarmed demonstrators in
Chile and, if so, whether such allegations had been investigated, and with what
result.,

204. In his reply, the representative of the State party said that freedom of
assembly was exercised in Chile without any limitations. Any person wishing to
hold a meeting could do so by informing the authorities where it would take place
and obtaining the relevant authoriszation., If illegitimate acts occurred during a
meeting, it could be dissolved by resort to water cannon, tear gas and, in case of
serious crimes or armed aggression being committed, by resort to the use of
firearms. No specific complaints had been made in this regard, except for one case
in August 1989 where three policemen used threatening behaviour to a crowd without
justification. They were subseguently arrested, tried and gentenced.

Right to participate in the conduct of public affairs

205. With reference to that issue, members of the Committee wished to receive
information on the impkct of the repeal of article 8 of the Constitution on persons
affected by decisions that had been taken pursuant to that article and about the
provisions of the Political Parties Act, prohibiting parties from giving
instructions to their representatives in Congress. They also wished to know
whether there were any restrictions in law rud in fa't on the right of persons to
be elected and of all political parties to take part in elections; how the
presidential election campaign wae proceeding in terms of Lqual opportunities for
the Government and the opposition; and whetl!ier the options in the recent plebiscite
had been given equal media coverage.
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206. In his response to the questions reised, the representative of the State party
said that the only person affected by article 8 of the Conastitution had bheen the
leader of one of the socialist parties, which had advocated violence as a
legitimate means of obtaining power, and had been declared unconstitutional. That
individual hed been tried and convicted after a year-long public trial. All
penalties provided for under article 8 had been halved and a rehabilitation
procedure had been established that was open to anyone who had been affected by the
application of article 8. The provision of the Political Parties Act in question
related to the fact that in earlier years congressional representatives had largely
acted on the basis of immediate directives from their parties, often without regard
to the wishes of their electors; the provision was designed simply to remind
parliamentarians that they owed loyalty both to their electors and to their party.
The media had complete freedom to report on the campaign in the same free and open
manner as for the plebiscite of October 1988. 1In the final month of the
presidential campaign, all political parties would be allocated free air-time on an
equitable basis and in proportion to their sirze.

Rights of peraons belonging to minorities

207. In connection with that issue, members of the Committee wished to know whether
there were any indigenous groups that were not fully integrated into Chilean
society and, if so, what measures had been adopted to ensure that such groups
enjoyed the rights guarantead under the Covenant.

208. In his response, the representative of the State party said that the only
minority group still in the process of integration was the Mapuche, the indigenous
people from the south of the country. This proces3s had been a difficult one and
the Mapuche, as a community, had been the victims of abuse. The Government's aim
was to integrate them into society and to respect their customs and traditions, to
which end a series of measures had been taken. Article 8 of the Constitution, as
amended, now provided specific legislation prohibiting any incitement to racism and
racial or other social discrimination. Copies of the report -ecently presented by
Chile to thie Committee on the Elimination of Racial Discrimination gave a highly
detsiled analysis of the situation of the Mapuche.

Genaxal obhgervationg

209. Members of the Committee expressed appreciation to the delogation of the State
party for its candour and competence in responding to the Committee's questions and
for having engaged in a dialogue with the Committee that had been constructive and
interesting. Members were unanimous in expressing satisfaction with the
significant progress that had been made in restoring the lemocratic process in
Chile, notably through such steps as the recent plebiscite, the forthcoming
presidential elections, the adoption of constitutional reforms, the 1lifting of the
states of emergency and allowing the return of many exiles. They were equally
unanimous, however, in expressing deep coucern and anxiety about many prublems in
law and practice that still remained. One important source of concern was the
persistence of the role of military courts in trying civilisns, which was an
anomaly and something utterly negative. The excessive length of pre-trial periods
of detention and, in particuler, the continuing allegations of torture were also
sources of deep disquiet. Other areas of serious concern included the lack of full
independence of the judiciary, insufficient respect for the rights to freedom of
opinion, association, expression and informatiun; and the role of the armed forces,
whose powers derived from the provisions of a Constitution that had not been put to
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a vote, The 12-year desay in publishing the Covenant, which had prevented Chilean
citisens from invoking lts provisions hefore the courts, was also criticised and
members urged that both the Covenant and the Committee's observations at the
present meseting should be widely disseminated to the Government as well as to the
public at large. In view of the virtual unanimity within the Committee in respect
of the foregoing concerns, memhers exprossed the hope that the Government of Chile
would draw the necessary conclusions and would regard the comments that had been
made as a useful coatribution to the commendable efforts it had already initiated.

210. The representative of the Btatc party said that the meeting had been
profitable and useful. His country was coming to the end of a long and painful
process during which mistakes had undoubtedly been made. However, its ultimate
goals - which were a return to a democratic system, the restoration of the primacy
of law, and the rebuilding of the economy - had never been forgotten and Chile
would try to make additional prcgress toward full respect of the provisions of the
covanant. All the comments that had been made during the debate would be
transmitted to the Governmeni of Chile.

211, In concluding the considezation of the third periodic report of Chile, the
Chairman expressed the conviction that the dialogue that had occurred would help
the Chilean authorities in giving full effect to the human rights established in
the Covenant and noted that the rejection of the military régime in the recent
plebiscite encouraged optimism about future developments in that regard.

Argentina

212, The Committee considered the initial report of Argentina (CCPR/C/45/Add.2)
at its 952nd, 955th and 956th meetings on 19 and 21 March 1990 (CCPR/C/S8R.952,
SR.955% and SR.956).

213. The report was introduced by the representative of the State party, who
emphasized thot Argentina was committed to promoting and protecting human rights
anu had established machinery for that purpose., It was difficult, however, in view
of the economic crisis prevailing in Argentina to further promote and protect
economic, social and cultural rights. The representative noted that the Government
had made the communications referred to in article 4, paragraph 3 of the Covenant
in respect of states of siege declared in Argentina in May 1989. Argentina had
also informed the United Nations and had provided details regarding the rights
which had been temporarily suspended during the state of siege after that
exceptional measure had been lifted.

214. Members of the Committee welcomed the Stute party's report but expressed
regret that, whereas it gave a clear idea of the welcome developments since the end
of the military dictatorship in Argentina, not enough information had been provided
on factors and difficulties affecting the implementation of the Covenant.

215, In connection with article 2 of the Covenant, members of the Committee wished
to receive additional information regarding the status of the Covenant in domestic
law. In particular, tliey wished to know whether the Covenant took precedence over
the national Constitution, the provincial Conwtitutions and the national laws and
what the procedure was for eliminating any djiscrepancies between an international
human rights instrument and domestic legislation. In that regard, clarification
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was requested of the statement in the report that rights protected under the
Covenant were already protected under the Constitution, particularly in view of the
fact that Argentina had just emerged from a period during which the Constitution
had not been applied in respect of the rights and freedoms it contained. It was
algo asked whether there had been any specific cases in which alleged violations of
rights by the authorities had been declared unconstitutional; whether courts other
than the Supreme Court were competent to decide on such matters, what the
relationship between administrative and judicial remedies was; and whether there
were 'ny rights and guarantees other than those listed in the Constitution.

216, Further information was also sought on the organizational structure and
functions of the Under-Secretariat of Human Rights and on the number, nature and
dispositions made of the complaints that had been received by that body. It was
also asked what specific action had been taken to raise public awareness of the
provisions of the Covenant, particularly in the police and security forces and
among minority groups; what was the scope of the term "inhabitant" as used in
Argentine law; and whether article 20 of the Constitution, setting fcrth the rights
of aliens, was in conformity with article 2 of the Covenant,

217, Additionally, members expressed grave doubts as to whether the Law of

"Punto Final", the Law of "Due Obedience" and the presidential pardons of

October 1989 were compatihle with article 2, paragraph 3, and article 9,

paragraph 5 of the Covenant aad sought further information as to the reasons that
had led che Government to adopt those measures. They also wished to know what
remedies were currently available to victims of offences committed by the military
for which amnesty had been granted. It was further asked whether the provisions of
those laws had been scrutinized by the courts; how many investigations into alleged
violations of human rights had been completed and with what results; what the
present position was with regard to investigations not yet completed; and why the
Attorney General had issued instructions to the prosecutors not to challenge the
constitutionality of the presidential pardons.

218. In connection with article 3 of the Covenant, members wished to know whether
the Under-Secretariat for Women had received any complaints about discrimination
and, if so, what the main subjects of such complaints had been. It was also noted
that the concept of there being individuals to whom particular respect was due,
enshrined in some provisions of Argentine legislation such as articles 42 or 80 of
the Penal Code, seemed to be rooted in archaic principles and appeared to be
clearly discriminatory.

219. With regard to article 4 of the Covenant, members of the Committee requested
clarification of the provisions governing the state of siege in Argentina and
requested information, in particular, on the state of siege that had been declared
since the return of civilian rule. They also wished to know what the maximum
duration of a state of siege was; what guarantees were available during a state of
siege to a person whose rights had been infringed; whether there was any explicit
legal provision to guarantee that there could be no derogation from the basic
rights laid down in article 4, paragraph 2, of the Covenant; whether haheas corpus
and the amparo procedure remained applicable during a state of siege; whether the
mere probability of internal disturbances could justify a declaration of state of
siege; and what control was exercised by the legislature over the powers accorded
to the President during a state nf siege.




220. In connection with article 6 of the Covenant, information was requested about
cases of enforced or involuntary disappearances in Argentina that had occurred
before Argentina became party to the Covenant and about the results of the relevant
investigations. Referring to the rules and regulations governing the use of
firearms by the police and security forces, members asked how marv officers had
been found guilty of offences and disciplined for them; what the penalties h. .
been; and whether the deaths of persons participating in peaceful demonstraticns
were automatically investigated. Information was also sought oa measuras taken in
reaction to the attack on La Tablada barracks in January 1789 and, in that
connection, it was asked whether any complaints of tortures were currently under
investigation by the Government. Additionally, members requested details about the
implementation of legislative measures concerning abortion.

221. With regard to articles 7 and 9 of the Covenant, members wished to receive
clarification of the meaniny of corporal punishment for "failure to carry out
duties of family assistance”, which appeared to be incompatible with article 7 of
the Covenant; on legal provisions and court practice concerning compensation for
unlawful arrest or detention; and on a specific recent Supreme Court decision
concerning habeas corpus. Members also wished to know how soon after arrest a
person could contact a lawyer; and whether there were any time limits within which
a detainee had to be brought before a judge. In the latter connection, it was
noted that article 255 of the Code of Penal Procedure, providing for a defendant to
be informed of the reason for the proceedings and for his imprisonment only after
making a statement before the judge, seemed to be incompatible with article 9 of
the Covenant.

222, With regard to article 14 of the Covenant, members of the Committee wished to
receive additionnl information on the organization of the civil and military court
systems; on the status of judges, and on the steps which had been taken to
strengthen the independence of the judiciary. Clarification was also sought of the
provision according to which appeals on administrative cases were tv be lodged with
the same body which had ruled in the first instance; of the possibilities for
chalienging administrative decisions before the courts; and of the scope of
Argentina's reservation to article 15, paragraph 2, of the Covenant, in the light
of existing imperative internatioasal law. It was also inquired whether the right
to seek legal assistance could be denied to a defendant during the preliminary and
investigatory stages of proceedings; how the right to a public trial was ensured in
Argentina; what procedures were used by military courts and, in particular, whether
their competence was determined ratione materime or ratione personsgs and whether
remedies were available to any civilians who had been sentenced to death by
military courts during the period of military rule.

223, Members of the Committee wished to receive further information on the
implementation of article 17 of the Covenant and wished to know, in particular,
under what circumstances telegraph and telephone tapping was authorized.

224. Regarding article 18 of the Coveunant, members of the Committee wished to know
what the procedures for legal recognition and inscription of religious
denominations were; how many non-Catholic denominations had bean registered;
whether, once registered, the latter war~ equal under the law with the

Roman Catholic Church and also enjoyed financial privileges; what had been the
consequences of the designation of the Koman Catholic Church as a public legal
person; how Law No. 21.745 could be reconciled de facto with article 18 of the
Covenant; and whether any provisions had becn made for conscientious objectors.
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225, With regard to articles 19 and 20 of the Covenant, members of the Committee
inquired how, in practice, journalists were guaranteed access to information; to
what extent officials were legally bound to provide information to the press;
whether there were any limitations imposed on the activities of non-registered
journalists; and whether anti-semitism still persisted in some vircles despite
anti-discrimination legislation. It was observed that Argentine law did not seem
to comply with the provisions of article 20 of the Covenant since no provisions had
been made for the prohibition of war propaganda and members also sought
clarification of article 22 of the Constitution relating to the crime of sedition.

226, In connection with articles 21 and 22 of the Covenant, members of the
Committee wished to know what legal restrictions, if any, could be imposed on
freedom of assembly; how the exercise of freedom of assembly and freedom of
association was guaranteed in practice; and what the prerequisites were for forming
associations and political parties.

227. With regard to article 24 of the Covenant, further information was sought on
the situation oi kidnapped and abducted children and about any plans to maintain
the data bank that had been established on such children, and on the reasons for
the reduction of punalties for murderiny or abandoning children in order to conceal
the dishonour of the mother or of other members of the family.

228. Regarding article 25 of the Covenant, it was asked whether there were
instances in which foreigners had actually voted and been elected in the
municipalities in which they lived and whether Argentina planned to change the
religious test for eligibility for the office of President or Vice-President, which
it had acknowledged to be contrary to article 25 of the Covenant, Members also
questioned the compatibility with the Covenant of the requirement that senatorial
candidates possess a certain minimum income and requested clarification of the
statement in the report that the Constitution established political rights "in
implicit form".

229, Lastly, with regard to article 27 of the Covenant, members of the Committee
wished to recuive additional information on the aboriginal communities referred to
in paragraph 246 of the report; on the right of indigeneous groups to practise
their own religion and use their own languages; and on the activities of the
National Institute of Indigenous Affairs since its establishment in 1985,

230. Replying to questions raised by members of the Committee concerning article 2
of the Covenant, the representative said that the two international human rights
covenants, together with the American Convention on Human Rights, had been
incorporated into Argentine law between 1984 and 1986. Pursuant to articlie 31 of
the Constitution, the Covenant ranked belcw the Constitution, was on an equal
footing with national laws and took precedence over provincial laws. Conflicts
between national law and international law were resolved by applying the general
principle that a subsequent rule took precedence over a prior rule on the same
subject. The Covenant could be invoked ia any jurisdiction, and any court could
directly apply its provisions. Victims of hwaan rights violations had recourse to
all civil and criminal remedies provided in the national judicial system, including
administrative remedies if applicable. The Argentinian system did not have a
specialized court for constitutional review and that function was performed by the
Supreme Court of Justice through the extraordinary appeal procedure. All executive
and legislative acts, with the exception of acts which were merely discretional or
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ministerial, were subject to such constitutional review, if and when there was a
complaint by a litigant alleging unconstitutionality. By virtue of article 100 of
the Constitution, the Supreme Court was the final authority in interpreting the
Constitution.

231, Concerning the questions relating to the Law of "Due Obedience", the Law of
“Punto Final" and the presidential pardons of October 1989, tie representative
recalled that the Covenant only applied to events occurring on or after the date of
its entry into force and that, consequently, the provisions of the Covonant A4id not
apply to Acts 23.492 and 23.049. In its judgment of 3 July 1987, the Supreme Court
had declared Act 23.521 to be constitutional. While that Act placed limitations on
criminal prosecution of individualu: who had committed crimes on orders of their
superiors it did not imply the deniai of the facts or of the criminality of the
acts and the guilt of those who had committed them. Neither did the presidential
pardon eliminate the crime itself; it merely prevented the execution of the
sentence. The decision to exercise clemency had been based on the fact that the
events of the past two decades had constantly jeopardized the maintenance of public
order within Argentina and its purpose was to bring peace to all sectors of
Argentinian society. Nothing in Argentina‘'s legislation prevented the continuing
investigation of the facts and, indeed, such investigations were being pursued.
Seven officers of the armed forces had baen sentenced for human rights violations
and, in early October 1989, 34 other persons were placed on trial, many of them for
several human rights offences.

232, In reply to questions raised by members of the Committee concerning article 4
of the Covenant, the representative stated that a state of siege could be declared
in the event that internal disorder or foreign attack endangered the operations of
the Constitution and of the authorities created thereunder. A state of siege was
declared for a limited period, but the exact duration of that period 4id not have
to be specified. During a state of siege, the power of the President of the
Republic was limited to arresting or displacing individuals and he had no power to
convict them of any criminal offences. The rights provided for under article 4,
paragraph 2, of the Covenant continued in force. The existence of a state of siege
did not imply the suspension of the Constitution or any weakening of the division
of powers among the executive, legislative and judicial branches. According to a
Supreme Court decision taken in 1978, notwithstanding the fact that taking measures
such as the arrest and transfer of persons was provided for unfer the Constitution,
officials were not exempt from possible criminal liability when their actions
constituted an offence under the law. The legality of the declaration of a state
of siege could be reviewed, under Act 23.098 of 1984, as part of the procedure of
uabeas corpus. Both amparoc and habeas corpus could be invoked during a state of
siege. The enactment of a law regulating the exercise of the powers of the
executive branch with respect to the imposition of a state of siege was currently
under consideration.

233, Responding to questions raised by members concerning article 6 of the
Covenant, the representative noted that, since the restoration of democracy,
successive constitutional Governments had provided the Working Group on Enforced or
Involuntary Disappearances with information concerning reported cases of forced
disappearances. The National Commission on the Disappearances of Persons (CCNADEP)
and the Public Prosecutor’'s Office had investigated cases that had been brought
before the competent Federal Appeal Chamber. Three such cases, of special
significance, involved persons who had been detained by the military régime and who
had subsequently claimed compensation for illegal detention. They showed that
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despite the Law of "Due Obedience" and the Law of "Punto Fipal" it was possible to
continue litigation until compensation was awarded. Referring to the attack on

La Tablada military barracks, the representative said that 20 persons Lad been
brought to trial and that a decision had been hauded down on 5 October 1989. Both
the Office of the Public Attorney and the deferce attorneys had lodged appeals
against that decision, the latter alleging mistreatment or unlawful use of force by
the police - alleagations that were all currently under investigation.

234, With reference to questions raised by members of the Committee concerning
article 9 of the Covenant, the representative said that, under the law, detainees
had to be provided with counsel immediately and that a judge had to be informed of
the alleged violation and had to be prcvided with all relevant documentation within
24 hours of an arrest. A detainee had the right to make a telephone call
indicating his whereabouts, which enabled a lawyer to begin representing him. The
remedy of amparo was admissible in connection with any act by the authorities which
infringed, restricted or arbitrarily jeopaidized any right recognized by the
Constitution. The right of habeas corpus was invoked when Ireedom of movement had
veen restricted by the public authoritier without a warrant or whem an arrest had
been made illegally.

235. Turning to questions raised by members of the Committee concerning article 14
of the Covenant, the representative of the State party said that Argentina still
followed the practice of written proceedings, which provided for a limited period
of secrecy. A proposed amendment to the exzisting law, which aimed at
institutionalizing verbal and public proceedings, had not been adopted. However,
the Code of Military Justice and the Law for the Defeace of Democracy now provided
for public hearings before a court of charges, evidence and expert testimony.
Journalists had direct access to courtrooms, the persons under trial, and to judges
and attorneys. Referring to the competence of military courts, the representative
explained that, in 1984, the Congress had introduced amendments to the Code of
Military Justice providing for a transitional régime in judging offences committed
4uring the repression. The jurisdiction of the military courts had been reduced to
strictly military matters which further limited the possibility of a civilian being
judged by a military court for civil offences. Additionally, there was a recourse
of mandatory appeal to the competent Federal Appeal Chambers against decisions
handed down by military courts concerning military offences in time of peace.

236. Responding to questions raised under .article 18 of the Covenant, the
reprecontative said that there was freedom of worship in Argentina but not equality
of worship. The Government provided financial aid for helping to train members of
the Catholic clergy and for the support of bishops and attributed special value to
the Roman Catholic Church, which represented the majoricy of the population. While
the Catholic Church enjoyed pre-eminence and enjoyed the legal status of a public
body corporate whereas other religious denominations were allowed to function only
as agsociations, it was not a state church. Discussions were currently under way
with a view to granting a special legal status to non-Catholic religinns. Under
Act No. 21.745, all non-Catholic religious institutions and orgasizations were
required to register. Registration itself was a simple procedure and once a group
was registered it was allowed tc carry out its activities anyw. ere in the country
and could request a tuax exemption. So far, approximately 2.730 religious groups
had registered. A bill providing for regulations concerning comscientious
objectors had been submitted to the Congress and on 18 April 1989 the Supreme Court
had recognized the principle that the obligation of military service could be met
without taking up arms. Exemptions from military service were granted on a
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case-by-case basis to seminary students belonging to Jehovah's Witnesses who
presented the necessary certificates from the relevant institutionms.

237. With reference to questions raised by members of the Committee concerning
article 20 of the Covenant, the representative said that discrimination of any kind
was essentially incompatible with the provisions of the Constitution. Under the
Criminal Code, racial or religious hatred was considered as an aggravating
circumstance in respect of various crimes. The law regqulating the activities of
political parties prohibited the use of party names containing words that expressed
racial, class or religious hostility, or that might provoke such hostility.

238. With regard tv article 24 of the Covenant, the representative stated that the
Genetic Data Bank carefully collected and stored genetic data on family members of
disappeared persons. Through the Bank, it had been possible to return many
children to their natural families.

239. In reply to questions raised under article 25 of the Covenant, the
representative said that, apart from article 76 of the Constitution, which provided
that a person must belong to the Roman Catholic Church in order to be elected
President or Vice-President of the nation, there were no other religious
requirements for holding high office. Although proposals to amend the Constitution
could by envisaged in respect of article 76, it could not be said categorically
that the requirement contained therein was ~ontrary to the Covenant.

240. Responding o questions relating to article 27 of the Covenant, the
representative stated that according tou the latest census, taken in 1966, there
were 302,000 indigenous inhabitants in Argentina. Their rights werxe being
protected and their traditions were being preserved.

General obserxvations

241. Members of the Committee thanked the representative of the State party for the
co-operative and open spirit in which she had answered many of their questions.
They observed that while it was evident that the Government of Argentina was
seriously committed to the protection of human rights which had been violated
during the military dictatorship, there was nevertheless some cause for concern
regarding the effective implementation of the Covenant in Argentina. Members
voiced concern especially in respect of the compatibility of the Law of "Due
Obedience'" and the Law of "Punto Final" with the Covenant and of the negative
precedents that those measures could set and expressed the hope tbat those laws
would not jeopardize the rights of victims to reparation. They ulso hoped that the
Government would make further efforts and take appropriate actiocn in respect of the
disappearances that had occurred before Argentina had become party to the

Covenant. References were also made by members to the use of excessive force by
the police; the privileges enjoyed by the Roman Catholic Church; and to the
guarantees relating to the prevention of abuse of power by the authorities,
particularly in respect of the practice of torture and during a state of siege.

242. The representative of the State party expressed appreciation to the Committee

for its comments and recommendations and assured it that they would be conveyed to
her Government.
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243. In concluding the consideration ¢f the initial report of Argentina, the
Chairman also» thanked the representative of the State party for her co-operation
and expressed the hope that the issues ralsed by the Committee, particularly in
respect of such important matters as torture, which had been a great evil in
Argentina, and religious freedom and religious equality, would be acted upon
immediately and would be addressed in Argentina's second periodic report.

Saint Vincent and the Grenadiaes

244. The Committee considered the initial report of Saint Vincent and the
Grenadines (CCPR/C/26/Add.4) at its 953rd and 954tk meetings, held on 20 March 1990
(CCPR/C/SR.953-8R.954).

245. The report was introduced by the representative of the State party, who said
that his couantry, despite its small size and population, was resolutely detcermined
to respect the rule of law and to protect the fundamental rights of its citiszens.
The Comnstitution which had been elaborated in 1979 when the country obtained full
independence from the United Kingdom, substantially protected all the civil and
political rights covered in the Covenant, and appropriate legal machinery had been
established to enforce those rigute. He also noted that the Constitution provided
for appeals in all cases o be made tu the Judicial Committee of the British Privy
Council and that there were no restrictions nn access to legal remedies and redress.

246. Members ~f the Committee thanked the representative for the supplementary
information nrovided in his introductory remarks. They noted, however, that the
report had .ot been prepared in accordance with the Committee's guidelines and, 'n
particular, lacked suffi~=ient information on administrative measures and practices
and on the interpretatioa actually given by the courts to the provisions of the
Constitution. '

247. With reference to article 2 of thr Covenant, members of the Committee wished
to know what the precise status of the Covenant was in the judicial system and
domestic legislatioa of the country; whether the Covenant could be invoked before
or directly enforced by the courts; whether there had been any judicial decisions
regarding the implems-iation of the Covenant or an, references to itr provisions by
a court; what guarantees existed to prevent derogation from the norms of the
Covenant by legislation; how citizens could claim their rights under the Covenant
if the law allowed such derogation; and what criteria were used to determine when
application could be made to the High Court as a court of first insterace.
Additicnally, members wished to know how extensively, and at what levels of
society, the Covenant had been published and whether the current dialogue between
the State party and the Committee was public knowledge. It was &slso observed that
Section 1 of the Constitution did not seem to cover such non-discrimination
requirements laid down in article 2, paragraph 1, of the Covenant as language,
national or social origin and birth or other status.

248. With regard to article 3 of the Covenant, members wished to know whether women
nationals married to foreigners and living abroad could piss their natlionality on
to their children born abroad in the same way as men could and what was the
percentage of women in high schools, universities and the professions. Memhers
noted that the Sections of the Constitution corresponding to article 4 of the
Covenant did not indicate which rights admitted of no iimitation or derogation and
asked how, under the circumstances, the non-derogability of such rights was ensured.
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249, With regard to article & of the Covenant, members of the Committee expressed
special concern over the fact that the age limit for the application of the death
penalty was clearly incompatible with the Covenant and requested further Adetails
about legislation covering the death penalty and about its implementation. They
also wished to know whether the application of the death penalty was limited to the
most gerioue crimes: how many prisoners were currently under sentence of death;
whether there were any plang for the abolition of the death penalty; how resort to
lethal force, and the use of firearms more generally, were regulated; and how often
the police had killed someone in performing an arrest. Clarification was also
requested of the provisions of Section 2 of the Constitution, which appeared too
broad in listing cases where deprivation of life might occur without criminal
offence.

250. In connection with article 7 of the Covenant, members of the Committee wighed
to know whether there had been any judicial determination as to whether the
imposition of corporal punishment was degrading; what the justification was for the
introduction of corporal punishment under the Criminal Code; whether there was a
minimum age for such punishment; and whether such punishment was applied in the
schools. They also asked whether the right not to be subjected to medical and
scientific experimentation without consent was guaranteed by law.

251. With regard to article 8 of the Covenant, members of the Committee wished to
receive information regarding military conscription and the protection of
conscientious objectors.

252. Concerning article 9 of the Covenant, members of the Committee observed that
the period of seven days for notification of the reasoms for detention seemed
excessive and wished to know what the justification was for such a long delay.

With regard to provisions relating to the deprivation of liberty of persons of
unsound mind, it was asked whether suspicion constituted an adequate basis for such
action or whether a court order was also necessary. Members also wished to know
vhether Section 16(2) of the Constitution included the right to compensation for
unlawful arrest or treatment and what the regulations and practice were in respect
of the detention and treatment of vagrants. In addition, they requested
clarification of Section 3(b) of the Constitution, regarding deprivation of liberty
for contempt of court.

253. With reference to article 10 of the Covenant, members of the Committee wished
to receive information concerning allegations of overcrowding, poor sanitary
conditions, the lack of recreational facilities and the beating of prisoners; on
poelice procedures for investigating complaints from prisoners, and the result of
any investigation carried out; and on recidivism and the social rehabilitation of
prisoners. They also wished to know whether regular prison inspections were
carried out by persons independent of prison authorities; whether training of
prison officials included information on the Standard Minimwn Rules for the
Ireatment of Prisoners; whether juveniles were housed separately from adults in
Prison; and at what age adolescents were considered to be criminally responsible.

254. In connection with article 11 of the Covenant, members wished to know whether
debtors could be imprisoned for the non-payment of a debt, which would be
incompatible with article 11, and whether anyone had been imprigoned for
non-compliance with a court order under Section 3 of the Constitution.
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256, With reference to article 12 of the Covenant, members wished to know . hether
tisre was complete freedom of movement in the territory and whether the
constitutional reference to restriction to designated areas referred only to
persons frae on bail. Clarification was also requested of Section 12 of the
Constitution, dealing with the restrictions on freedom of movement of non-citisons;
of cases where exceptions were allowed in respect of foreigners in ensuring the
protection of fundamental rights; and of other laws, if any, under which the rights
of aliens were protected.

256. Regarding article 14 of the Covenant, members of the Committee wished to
receive information conce.ning the excessive backlog of cases awaiting preliminary
inquiries and on the steps that had been taken to improve the situation; on the
independence and security of tenure of judges; on constitutional provisions, if
any, relating to the right of appeal; and on the circumstances under which a person
could be tried in his absence. Members also wished to know whether the Judicial
and Legal Commission was concerned with the appointment of all judges or only those
at the lower levels and whether there were any legal ald schemes.

257. In connection with article 16 of the Covenant, members of the Committee wished
to know how the rights of all persons to recognition before the law wes guaranteed
in the legal system of the country.

258, Members of the Committee wished to receive information regarding
constitutional or legislative provisions safeguarding the rights covered in
article 17 of the Covenant, particularly in respect of surveillance and
wire-tapping.

259. With reference to article 19 of the Covenant, members requested clarification
of the statement in the report that no one could be hindered in the enjoyment of
freedom of conscience and expression except with his own consent. They also
expressed concern about Section 64 of the Criminal Code, which provided for a Lerm
of imprisonment for anyone publishing a false statement and which, in the view of
members, was incompatible with article 19 of the Covenant and with the protection
of freedom of the press. In addition, members wished to knnw how the ownership and
control of the media was organized; whether a television system existed and, if so,
whether it was State-run or privately owned; and whether a licence was required to
start a newspaper.

260, With regard to article 22 of the Covenant, members wished to know whether the
right to collective bargaining by trade unions was guaranteed; whether civil
servants were allowed to join a trade union; whether the right to strike was
restricted in any way; and whether there were special provisions governing strikes
by persons employed in essential gervices.

261. With reference to article 23 of the Covenant, members of the Committee wished
to know whether there were any restrictions on the right to marry; what was the
marriageable age; whether minors of both sexes enjoyed equality and whether
equality of spouses in areas such as household management was ensured.

262. In connection with article 25 of the Covenant, information was requested as to
the conditions and authority under which Pariiament might disqualify a person as a
registered voter and as to the right of citizens to appeal against such decisions.
Members also wished to know why ministers of religion vere precluded from serving
in Parliament.
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263. With regard to article 26 of the Covenant, members wished to know whether
there vere any lanyguages, other than English, in common use and whether a person
who spoke such a language would be at a disadvantage before the courts.

264, With reference to article 27 of the Covenant, members of the Committee wisghed
to know whether minority groups existed and, if so, whether they were entitled to
preserve thelr culture, practise their religion and use their own language.

265, In his response to questions raised by members of the Committee under

article 2 of the Covenant, the representative explained that the Constitution was
the supreme law and that any law in conflict with it was considered null and void.
The Covenant had not been incorporated into domestic legislation because some of
its provisions were in conflict with Sectlion 1 of the Constitution but usually a
rule of common law was found to resolve such problems. In recent years, some
consideration had been given to the possibility of political unification with
Dominica, Saint Lucia and Grenada and if such a union should materialize the new
State would have to adopt a new Constitution that could incorporate other human
rights provisions. While the public had not been made aware of the current meeting
with the Committee, reports on the meeting would be given to the media after the
reprosentative’'n return to Saint Vincent.

266, In his reply to questions raised under article 6 of the Covenant, the
representative said that the discrepancy regarding the minimum age for application
of the death penalty would be raised with the Cabinet on his return. Capital
puniahment was limited to high treason, murder and genocide, and was carried out
only in the case of brutal murder, there being no distinction in legislation
betwsen first and second degree murder. However, in most cases of murder the death
sentence was commuted and was applied only whe. the population was highly
inflamed. With the exception of the anti-drug unit, the police were not armed.
People were rarely shot to death by the police but when this did occur a coroner's
inquest was required. No police official had ever been prosecuted for complicity
in a shooting.

267. Responding to questions asked under article 7 of the Covenant, the
representative explained that in the past, corporal punishment had taken the form
of caning and flogging, but that the latter had been abolished in 1983, Caning of
juveniles was still retained under carefully controlled conditions, including
medical supervision. The purpose of such punishment was correction, not
brutality. Corporal punishment was an institutionalized cultural norm within his
country which could not be ignored, and its abolition would meet with general
public resistance. It was believed that such punishment was needed in a country
lacking an extensive welfare service, as it provided necessary discipline in the
home and at school and experience had shown that no negative effects had resulted
from it,

268. In response to the question raised under article 8 of the Covenant, the
representative said that conscription did not exist in his country since there was
no military service. Therefore the question of conscientious objection did not
arige.

262. In response to questions raised by members of the Committee under article 9 of
the Covenant, the representative stated that while the right to compensation for
wrongful arrest or imprisonment had not been established, damages could be obtained
where the normal common law provided a remedy.
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270. In ruply to questions raised under article 10 of the Covenant, the
representative sald that although prison conditions were far from ideal, this was
not due to a lack of consideration or sympathy on the part of those in authority
and did not involve wholesale violations of human rights. New prison facilities
were planned which would place emphasis on vocational training and rehabilitation.
All prisoners, except those with a propensity for violence or whe tried o escape,
were allowed daily recreation. In cases where a pirlson guard was suspected of
having beaten a prisoner, prison authorities had taken disciplinary measures but
such cases did not occur frequently. A prison-visiting committee existed,
including ministers of religion and medical acotors appointed by the
Governor-General, which visited prisons quite regularly and heard complaints from
prisoners. Unfortunately, at present juveniles could not be separated from adult
prisoners because of lack of space.

271. Responding to questions raised under article 11 of the Covenant, the
representative confirmed that there were provisions in the law for imprisonment for
debt and acknowledged that this was in contravention of article 1l.

272, With reference to questions raised by members of the Committee under
article 12 of the Covenant, the rejresentative explained that there was complete
freedom of movement in the country but that an alien required a land-holding
licence. The Consticution gave Parliament the power to reictrict the movement of
non-citizens, but as no laws giving effect to that provision had been enacted it
was impossible to say how that provision wculd be applied in practice.

273. In response to questions raised under article 14 of the Covenant, the
representative explained that the backlog of cases in magistrates' courts was
esgentially due to budgetary restrictions, which made it impossible to recruit
additional magistrates and support staff and to provide adequate courtroom
facilities. However, the situation had improved somewhat over the past two years
as a result of the liberalization of certain procedures. The indeperdence of the
judiciary was not stipulated in the Constitution but was provided for in other
instruments and a judge's salary could not be reduced during his tenure. Under
sections 98 and 99 of the Comstitutioa the right of appeal was limited only in a
few procedural matters, such as a decision to try a sex-related case in camera.
Most other decisions of judges could be appealed against, even to the Privy Council
in London. Saint Vincent could not at present &fford to provide comprehensive
legal aid and could do sn only to those charged with capital offances. However,
many lawyers agreed to defend the poor without payment. Additionally, a first step
in establishing a legal aid system had been taken in a recently enacted law, which
gave the Solicitor-General the right to handle certain administrative cases free of
charge for those who could not afford lawyers.

274. With regard to questions raised under article 17 of the Covenant, the
representative said that the law provided no special protection against
survelllance such as telephone tapping but did contain provisions against tampering
with the mail.

275. Responding to questions raised by members of the Committee under article 19 of
the Covenant, the representative said that certain public officials were required
to take an oath of secrecy, which was in affect a voluntary surrender of the right
to freedom of expression. Section 64 had been considered necessary to prohibit
false statements likely to cause fear or alarm or to disturb the public peace, but
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it was not intended to curb freedom of speech and, as worded, could not do so since
there were legal safeguards to protect a person making a statement in lunocence.
The Section of the Criminal Code .n question had recently been challenged befors
the High Court and the Committee would be informed of the High Court's ruling.
There was one radio station in the country, operated as a public corporation free
of government control, and one privately owned television station, which provided
broadcasting time to all political parties during the 198Y elections. There were
three privately owned national newspapers and all political parties had journals of
their own which were published without government interference of any kiad.

276. In response to quustions raised under article 22 of the Covenant, the
representative said that the right to organise trade unions was ensured to
everyone, including civil servants. The right to strike was also ensured, even in
essential services. Recognition of trade unions was not compulsory but was
obtained usually, after a period of struggle.

277, With reference to questions raised under article 23 of the Covenant, the
representative said that all legal disabilities had been removed from children born
out of wedloock despite accusations againet the Government from certain sections of
society that it was thereby undermining the status of marriage. Information
concerning the right to pass nationality to children, which was a complicated
mattor, would need to be supplied to the Committee at later date.

278. In response to questions raised under article 25 of the Covenant, the
representative stated that the 1989 elections had been free and fair, as had been
attested by the many foreign observers who had witnessed them.

279. In reply to questions raised under article 27 of the Covenant, the
representative explaiied that there were no identifiable minority groups as such.
Seventy-five per cent of the population were descended from Africans, 15 per cent
from Europeans, and the rest from Indians and Carribeans. There was one universal
language, English, with no dialects and no major variations; for that reason the
framers of the Constitution had not considered it necessary to refer to
discrimination on the grounds of language.

Geperal observations

280. Members of the Committee thanked the representative for his full and candid
replies to their questions and, in general, expressed satisfaction with the efforts
that were being made to observe and protect human righte in Saint Vincent

and the Grenadines. They believed that although certain derogations from the
Covenant by omission could probably be corrected without the need for
constitutional amendments the removal of other inconsistencies, such as those
relating to capital punishment for persons below the age of 18 and imprisonment for
debt, would clearly require legislative action. In addition to the two problems
just cited, members also expressed concern about certain other matters, such as the
use of corporal punighment, prison conditions, the independence of the judiciary
and possible restrictions on freedom of speech and freedom of the press. Members
considered that a constructive dialogue had begun between the Committee and the
State party, which, they hoped, would set a fruitful example for all the countries
of the Carribean region.
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281, The representative of the State party thanked the members of the Committee for
their remarks and stated that the dialogue had provided him with a better
understanding of the Committee's concerns about the implementation of the

Covenant. He assured the Committee that the documents needed to complete his
replies to questions raised would be submitted in the near future and that the next
periodic report of his country would be more comprehensive. In concluding
consideration of the initial report of Saint Vincent énd the Grenadines, the
Chairman thanked the representative for his frank responses, which had allowed a
very fruitful dialogue with the Committee.

Costa Rica

282. The Committee considered the second periodic report of Costa Rica
(CCPR/C/37/Ad4.10) at its 958th to 960th meetings, held on 22 and 23 March 1990
(CCPR/C/8R.958-8R.960).

283. The report was introduced by the representative of the State party, who drew
the Committee's attention to certain developments that had occurred since the
submission of the report. The rights to which individuals could refer to under the
remedy of amparo had been extended to those provided for under international human
righte instruments applicable in Costa Rica. A Constitutional Court had also been
established as part of the Supreme Court of Justice with competence to Jual with
cases of unconstitutionality and the remedies of habeas corpus and amparo. As a
result of those reforms, international human rights instruments had reached an
equal rank with constitutional norms. The representative added that the remedy of
amparo could be exercised not only against State authorities but also against
private individuals acting in an official capacity or exercising power, against
which normal remedies were inadequate for guaranteeing fundamental rights and
freedoms. Equality of rights between men and women had also been made an
obligation of the State and an Office for the Protection of Human Rights had been
established with a view to strengthening real equality and eliminating social
discrimination. In February 1990 Costa Rica had held free elections for the twelfth
time since 1948. All of those elections had been democratic and uncriticiged and
had resulted in a peaceful transfer of power from one Govermment to another.

284. With regard to that issue, members of the Committee wished to know whether
there had been any court decisions where the Covenant had been directly invoked,
and whether any persons who had committed indictable offences against human rights
established in treaties ratified by Costa Rica had been punished under article 7 of
the Penal Code. With specific reference to the recent revision of articles 48

and 10 of the Constitution, members asked how the newly established Constitutional
Tribunal proceeded in ruling on the unconstitutionality of a domestic law; and
whether it could annul any Costa Rican law that was incompatible with international
norms and, if so, whether a case against a particular law could be initiated by
individuals. They also wished to receive informatiuvn concerning the composition,
competence and operation of the Supreme Electoral Tribunal; the activities relating
to the promotion of greater public awareness of the provigions of the Covenant and
the Optional Protocol; the dissemination of information on the Covenant among
courts and judges; and the extent to which the public had been made aware of the
consideration of the report by the Committee. Further information was also sought
concerning factors and difficulties, if any, affecting the implementation of the
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Covenant and concerning the impact of the social and political crisis ir Central
America upon the enjoyment of human rights in Costa Rica, particularly in view of
the large number of refugees who had fled there.

285. In his reply to questions raised by members of the Committee, the
representative of the State party said that on 22 Muy 1986, the Supreme Court had
ruled cthat, in case of conflict between a treaty and a law, even if the law was
subsequent to the treaty, the treaty always prevailed. Thus, international
treaties now enjoyed equal footing with the Constitution exccpt that, in cases of
conflict between the Constitution and the Covenant, priority would be given to the
Constitution. The norms of the American Convention on Human Rights had heen
invoked and applied by the Comstitutional Court in a number of cases.

286. The Supreme Electoral Tribunal, established under article 99 cf the
Constitution, had the same rank as the executive, legislative and judicial
branches. Its pronouncement was the last word on electoral matters and could not
be reversed by the Supreme Court of Justice. In theory, the Supreme Electoral
Tribunal could declare an election invalid, but since the preparation and
supervision of elections was one of its administrative functions, that had never
happened in practice. The Supreme Electoral Tribunal was also the suj "eme
authority on gquestions of nationality.

287. Referring to activities relating to promotion of greater public awareness of
the Covenant, the representative said that courses nn constitutiunal law had been
expanded to include study of the Covenant; the Inter-American Institute for Human
Rights gave a yearly course on both the Inter-American Convention and United
Nations Covenants; all concerned Costa Rican non-guvernmental organiz ‘tions had
been convened to help in the preparation of the report; and that the puhlic had
been made aware through the media of the consideration of the report by the
Committee.

288. With regard to factors and difficulties affecting the implementation of the
Covenant, the representative said that the Central american hmman rights crisis had
affected Costa Rica because of the large influx of refugees, Official figures
showed that from 1978 to 1988 approximately 41,000 refugees had entered

Costa Rica. That number, however, included only the refugees who had officially
registered with the Office of the United Nations High Commissioner for Refugees.

In reality, Costa Rica, with a total population of 2.5 million, was dealing wich an
influx of from 300,000 to a half million refugees. In view of the difficulties
this situation had created, the Costa Rican Government declared after the recent
Nicaraguan ele~tion that it would refuse to accept any more refugees from that
country.

State of emergency

289, With regard to that issue, members of the Committee wished to receive detailed
information on legal provisions governing the iatroduction of a public cmergency
and about their conformity with article 4, paragiaph 2, of the Covenant.

290. In his reply, the representative of the State party said that article 121 of

the Constitution empowered the Legislative Assembly to suspend certain vights and

guarantees provided for by the Conatitution. When the Leyislative Assembly was in
recess, the Executive branch could aiso order such a suspeusion. In the latter
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case, the suspension had to be approved within the following 48 hours by the
Assembly by a vote of not less than two thirds of the members of the Assembly. The
rights contained in article 21 of the Conatitution, regarding the inviolability of
human rights, and the right contained in article 33, regarding the equality of a11
persons before the law, could not be suspended.

Non-discrimination and eqguality of the sexes

291. In connection with that issue, members of the Committee wished to know what
the main inequalities were between men and women in respect of political, economic,
social and cultural rights; what was the current status of the Bill that sought to
remove or reduce those inequalities; and whether the organisation establisghed to
protect equal rights for the sexes would be empowered to inquire into and grant
relief in cases of discrimination brought before it. Members slsc requested
additional iaformation on women's participation in the political, economic, social
and cultural life in the country the pruportion of the sexes in schools and
universities; and the work and functicns of the Nationsl Centre for Women ard the
Femily, particularly, in respect of the Centre's review of the Family, Penal and
Labour Codes. Additionally, they wished to know in which respects the rights of
aliens were restricted as compared with i:hose of citisens; whether there were any
restrictions on the right of foreignmers to write and express their opinion freely;
and whether naturalised parents had egqual rights in transferring uationality to
their children.

292. In his reply, the representative said that the Real Equnlity Act, adopted on

8 March 199C, had established a Goneral Office for the Protection of Human Rights
for the specific protection of women, children and consumers. Within that General
Otfice, an Office for the Piotection cf Women's Rights had been set up to ensure
the observance of women's rights. The National Centre for Women and the Family had
completed its review of the Family, Penal and Labour Codes. Regarding the status
and participation of women, he noted ~hat women accounted for about 20 per cent of
the economically active population in Costa Rica. The rate of illiteracy for women
was lower than it was for men. In 19845, women had held 30 out of 379 government
posts and there were six women out of a total of 57 deputies in the current
Legislative Assembl’y. There was little difference between the number of boys and
girls actending elementary school, high school or university.

293. With reference to the treatmont of alieus, the representative said that alieas
enjoyed civil rights but not political rights and therefore did not have the right
to vote. The practice of detaining aliens before their expulsion had been
contested by the Constitutional Tribunal. At the time of their naturalization,
parents could request that citizenship be also extended to their minor children.

Right to life

294. With regard to that issue, members of the Committee wished to know whether
there were any plans for early ratification by Costa Rice of the

Second Optional Protocol to the Covenant aiming at the abolition of ihe death
penalty; what rules and regulations governed the use of firearms by the police;
whether there had been any violations of these rules and regulations and, if so,
what measures had been taken to prevent their recurrence; and wha: measures had
been taken by the Government in the field of health care, particularly with a view
to reducing infant mortality. Additiouelly, it was inquired whether there had been
any problems arising from confrontation between the police and the large number of
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refugees in Costu Rica; wiiether abortion was permitted; and at what point, under
Costa Rican law, human life was thought to begin.

295, In his reply, the repregentative of the State party said that his country had
abolished the death penalty in 1882 and that, although there was no opposition to
it, it would take some time before the Second Optional Protocol to the Covenant
could be ratified. Regulations governing the use of firearmas by the policu were
the same as those for all citizens in the country, which means that firearms could
be used nnly in cases of self-defence. Between 1982 and 1986 there haéG buen a
marked decrease in the number of civilians killed by the police and, in general,
the use of firearms by the police did not constitute a problem. The quality of
health care was comparable to that in some developed countries and the infant
mortality rate was only 17 per thousand inhabitants. Under Costa Rican law, human
1ife began at conception and abortion was permitted only for medical reasons. All
birth control methods were generally available. There had been no incidents
involving confrontation between the police and refugee groups in Costa Rica.

Liberty and secuxity of the person and treatment of prisoners and other detainaes

296, With reference to that issue, members of the Committee wished to know what
sanctions and remedies were provided under the law againgt torture or ecruel,
inhuman or degradinjy treatment; how quickly after arrest a person could contact a
lawyer and how soon hls family was notified of the arrest; what the average period
of pre-trial detention was; and what had been the outcome of efforts to amend
article 108 of the Penal Code. They also wished to receive information on
detention in institutions other than prisons and for reasons unconnected with the
commigsion of a crime and about arrangements for the supervision of prisons and
other places of detention, and for receiving and investigating complaints. In the
latter regard, they wished to know what the role of the Human Rights Counsel for
Prisoners was and asked about the present status of the draft Prison Code.
Observing that article 108 of the Penal Code envisaged the possibility of pre-trial
detention for more than one year, members wished to know whether there were legal
provisions limiting the duration of pre-trial detention and what the criteria were
for determining the maximum period of pre-trial destention. Questions were also
asked regarding the granting of bail, the circumstances under which a person could
be held incommunicado; law and practice relating to corporal punishment and to
medical or scientific experimentation; ths right to compensation in case of
unlawful arrest or detention; the application of article 37 of the Constitution,
and about paragraph 38 of the report, nccording to which there was provision for
civil imprisonment for failure to comp.y with alimony obligations,

297. In his reply, the representative of the State party recalled that articlc 40
of the Political Constitution provided that no one could be subjected to cruel or
degrading treatment or to life imprisonment or to the penalty of confiscation, and
that any statement obtained by the use of force was null and void,

The Judicial Investigation Board had taken measures to guarantee that any person
kept in a detention centre for the duration of an investigation was given a medical
examination. As a result of compiaints of alleged mistreatment of detainees
accused of terrorism, the Board had instituted a general system of medical care to
safeguard the health of prisoners.

298, Under article 37 of the Constitution, no one could be detained without

substantiated evidence of having committed an offence or without a written order
from the judge or authority charged with the maintenance of public order. In all
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cases, he had to be placed at the disporition of a competent court within a
peremptory period of 24 hours. Any detention in excess of 24 hours gave rise to an
appeal of habeas corpus, which referred not only to the requirement that a detained
person should be presented to a judicial authority but also involved an examination
of the legality of the arrest order itself. No distinction was made in the
foregoing regard between nationals and aliens. Detainees could contact their
lawyer immediately after arrest and were usually given immediate access to a
telephone to contact their families. A person could be held incommunicado for a
maximum (f 10 days, if so ordered by the judicial authorities and if required to
complete “he investigation. There had been no cases of detention in psychiatric
ingtitutions in Costa Rica but there was a section for prisoners with psychiatric
problems in the main penitentiary. The number of prisoners exceeded the capacity
of the prison system by 23 per cent. The Human Rights Counsel for Prisoners
ensured tha. the rights of prisoners were not violated.

299. Referring to questions regarding extended periods of pre-trial detention, the
representative explained that Costa Rican law provided for a bail system. Judges
could deny bail, however, particularly if the release of the detained porson could
jeopardige an investigation. Indictment and the preparation of cases were
regulated under the Code of Criminal Procedure and one month was usually the
maximum period allowed for declaring grounds for proceeding to prosecution.

300. Article 10 of the Penal Code provided for civil reparations in cases of
slander or false accusation, and the secondary liability of the State in cases
where the accused had been found innocent on appeal or where he had been acquicted
after having been in pre-trial detention for more than one year., Criminal charges
could be brought by private persons only in a very limited number of cases and the
liability mentioned as applying to private persons had to be seen as separate from
the rest of the article.

301, The General Law of Health prohibited scientific or medical experimentation of
any type without the consent of the person concerned. Imprisonment was still
possible for fallure to pay alimony or support for an ex-spouse or offspring but,
in practice, criminal intent had to be demonstrated in order to bring such an
action. All other forms of civil imprisonment had been eliminated under the
Constitutional Jurisdiction Act of 1989.

Right to a fair trial

302. With regard to that issue, members of the Committee wished to receive detailed
information concerning the current status and prospects of enactment of the Bill
propusing the establishment of a higher criminal court of cassation, They also
wished to know whether there was any free legal aid and advisory scheme and, if so,
how that scheme operated; whether judgements were always made public; whether there
were administrative remedies for abuse of power by administrative authorities; and
whether habeas corpus hearings could proceed without the presence of the accused.
Further informa‘’ -on was also sought concerning appeals in case of short-term
sentences; the requirements for magistrates set forth in article 159 of the
Constitution; legal provisions relating to the punishment of terrorism; and the
right to have the free assistance of an interpreter.
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303. In his reply, the representative of the State party explained that the
Inter-American Commission on Human Rights had considered Costa Rica to be in
violation of both the Covenant and the American Convention on Human Rights in that
the existing remedy of cassation applied only to sentences which were longer than
six months. Accordingly, the Government had proposed the creation of a

Chamber of penal review for sentences of less than six months. The proposal was
currently beina considered by the Legislative Assembly. The Public Defender's
Office offered free services for persons without sufficient means anywhere in

Costa Rican territory and a public defender could be requested by a detainee at any
time after he was deprived of his liberty. Several other entities provided free
legal aid and advisory services in matters not related to criminal proceedings. In
all criminal proceedings, the judgement had to be read out at the time of
gsentencing and, in non-criminal cases, the judgement was made available to the
parties concerned.

304. Under article 49 of the Constitution, an administrative litigation
jurisdiction had been established for the protection of individuals in the exercise
of their administrative rights. Tribunals could suspend the execution of
administrative acts until they had passed judgement on the facts of the case.
Magistrates were obliged to post a bond as a guarantee in case the victim of abuse
of functions might be awarded compensation. Cases of terrorism were tried in the
criminal courts under the same procedures as applie¢ in other criminal cases. The
Code of Criminal Procedure provided for the appointment of an interpreter in cases
vhere the accused did not understand Spanish. Habeas corpug could be invoked in
writing by anyone, not just the detainee, and was given priority over all other
matters before the court.

Freedom of movement and expulsion of aliens

305. With reference to that issue, members of the Committee wished to know what
legal provision gnverned the expulsion of aliens, whethsr an appeal agalnst an
expulsion order had suspensive effect; how well the Government's strategy to deal
with the large influx of refugees had been working out in practice; and how
effectively the Esquipulas Agreement relating to voluntary repatriation of asylum
seekers had been carried out. Clarification was also requested of article 19 of
tha Constitution, according to which aliens did not have recourse to diplomatic
protection except as provided in international agreements.

306. In his reply, the representative of the State party stated that administrative
detention of aliens during expulsion proceedings had been declared illegal unless
there were criminal grounds to justify it. In addition, any individual subjoect to
an expulsion order had recourse to the remedy of habeas corpus. Costa Rica had
established a procedure for repatriation of refugees but all repatriations had to
be voluntary and were subject to review. Ccsta Rica was seeking to assimilate
those refugees who had chosen to stay in the country. Article 19 of the
Constitution was designed to prevent pressure being exerted by powerful nations
against smaller ones.

Right to privacy

307. With reference to that issue, members of the Committee wished to receive
infornation concerning the law and practice relating to permissible interference
with the right to privacy. Additionally, it was asked whether telephone tapping or
bugging by electronic devices were prohibited in all circumstances and whether
seized correspondence could be used as evidence in a court procedure,
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308. In his reply, the represantative of the State party noted that while

article 24 of the Constitution affirmed the inviolability of private documents,
under certain circumstances the courts could order searches or seisure. The

Code of Criminal Procedure provided that a judicial authority could authorize the
police to enter a person's home, tap the telephone or interfere with correspondence
and in such cases the informatiou obtained could be admitted as evidence. The
Penal Code set out penalties for slander, dufamation of character, wrongful seiszure
of correspondence and the publication of confidential information or insulting
material.

309, With regard to that issue, members of the Committee wished to know what
procedures existed for legal! recognition and authorization of various religious
denominations; in which respect the Roman Catholic Church enjcyed privileged
treatment as compared with other churches or religious groups; what controls were
exercised on the press aud mass media under Costa Rican law; whether the law
requiring accreditation of journalists was still in force and, if so, what role ths
National Association of Cournalists played in granting accreditation; what the
penalty was for engaging in journalism without a license; and whether Decree Law
No. 440 had bewun repealed or amended, particularly in the light of the advisory
opinion of the inter-American Court of Human Rights. Information was also sought
regarding the activities of foreign journaiists in Costa Rica and the application
of article 294 of the Penal Code relating to propaganda against the constitutional
order.

310. In his reply, the representative of the State party explained that religious
denominations had to be registered with the Ministry of Foreign Affairs and Worship
to be recognigzed, whereupon they were entitled to receive benefits and to build
churches and establish schools. The Roman Catholic Church received certain
subsidies not granted to other churches. While public schools provided Catholic
religious instruction, a pupil coulu be excused from gsuch instruction if he or she
did not wish to receive it. According to article 29 of the Constitution, everyone
wag permitted to communicate his thoughts and to publish them without prior
censorship but they were also responsible for abuses committed in the exercise of
that right. Licenses authorizing a person to exercise a parcicular profession,
including journaliem, were granted by the relevant professional associations which
were free from governmental control. If an application for registration was
rejected, the person concerned had recourse to the remedy of amparo and to a court
for administrative matters. A person engaged in journalism without a license was
doing so illegally and was subject to a fine. The only requirement for foreign
correspondents was that they submit an application for accreditation to the

Costa Rican Association of Journalists. Costa Rican legislation favoured the
establishment of foreign news agencies and exempted them from taxes on their
activities carried out in Costa Rica. Ownership of television channels was limited
under the law to citizens by birth or naturalization.

311. 1.« Inter-American Commission on Human Rights, having received a complaint,
had ruled that there had been no contradiction between Decree Law No. 440, relating
to the Costa Ricon Association of Journalists, and the American Convention on Human
Rights. Subsequently, however, the Inter-American Court of Human Rigr*s had issued
an advisory opinion stating that there had been a contradiction between those two
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texts. Since the binding rule from the Inter-American Commission and the advisory
opinion from the Inter-American Court were contradictory, tke Government had
decided not. to seek to amend the organic law.

Ereedom of assembly and association

312, With regard to that issue, members of the Committee wished to receive
information about the number, membership and organisation of trade unions in

Costa Rica. In addition, it was asked what restrictions were imposed by law on the
right of assembly; what the conditions were for meetings in public places; and
whether it was true that the golidarigsta movement of employers was favoured to the
detriment of trade unions.

313. In his reply, the representative of the State party said that there were
9,250 trade unions with 175,997 registered members in Costa Rica and that a new
Labour Code was being developed to update and improve the collective bargaining
system. The decline of the trade union movement was Aue entirely to internal
factors. The Law of Association ensured equal treatment for the trade unions and
the golidarista movement but workers had expressed a clear preference for the
latter because the trade unions lanked internal democracy and failed to satisfy
their demands. Political meetings in public places had to be authorized and were
allowed starting six months before an election. Authorization had to be requested
in the locality concerned, with ultimate authority resting with the Supreme
Electoral Tribunal,

Protection of family and children

314. With regard to that issue, members of the Commiti‘ee wished to receive
additional information concerning the activities of the National Children's Board
and about legal provisions enacted pursuant to article 71 of the Constitution
relating to the protection of children in respect of employment and of women and
children at work. In addition, information was sought regarding the equality of
spouses during marriage and at its dissolution; the influence of the Church in
family matters; and the conditions under which a marriage could be prohibited.

315. In his reply, the representative of the State party explained that the
National Children's Board, which existed since 1930, protected abandoned children,
gought temporary homes for them, supervised adoption, ensured financial support
from parents and was a legal party to all court cases involving childrea. Under
the Family Code, marriage could be prohibited because of an existing marriage,
consanguinity or absence of consent and could be dissolved either by death or
divorce, including divorce by mutual consent. The Church had no control over
divorce proceedings and spouses enjoyed equal treatment. Custody of children under
the age of seven was automatically given to the mother, but with older children
custody would be awarded to either parent.

316, Regarding these issues, members of the Committee wished to know whether
members of minority groups had equitable access to public service; how such access
was exercised; and what factors and difficulties, if any, had affected the
enjoyment by minorities of their rights under the Covenant. Clarification was algo
sought of the reference in article 91 of the Constitution to the suspension of the
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exeraise of political rights, as well as of article 93 of the Conatitutlon,
relating to political propaganda. It was also asked whether a person could be
penalised for not participating in an election; whether seats were, in accordance
with article 95 of the Constitution, reserved to the representatives of minorities)
and whether any laws had been enacted for the purpose of safeguarding the right of
the indigenous population to property.

317. In his reply, the representative of the State party explained that Costa Rica
had a rather homogeneous population. Its only minorities were persons of

African descent from the Caribbean Islands, who accounted for 2 per cent of the
population, and the indigenous minority, accounting for 0.5 per cent of the
population. Members of the indigenous populations held the most important posts in
the National Commission for Indigenous Affairs. There were, at present, no
restrictions preventing the indigenous population from exercising its rights under
the Covenant. Article 95 of the Constitution referred not to ethnic groups but to
political minorities.

318. Under the Penal Code there were cnrtain offences for which the right to vote
and to stand for election could be suspended. While voting was compulsery, failure
to do so was no longer punishable under the law, The Supreme Electoral Tribunal
was responsible for monitoring all political propaganda. The constitutiounal
provisions concerning the suspension of the exercise of political rights by members
of the Catholic clergy reflected the political and cultural attitudes prevalent
when the Corstitution had been drafted.

Geperal observa“ions

319, Members of the Committee thanked the State party's delegation for having
engaged in an excellent and constructive dialogue with the Committee. Members
noted with particular satisfaction tnat Costa Rica, while not economically
powerful, had such a strong tradition of respect for human rights. The efforts
undertakon to review and extend human rights showed how serious Costa Rica's
legislature was in removing inconsistencies with the Covenant and were in
conformity with the country's long history of judicial independence and tulerance.
Members welcomed, in particular, the establishment of a Constitutional Tribunal
that placed the Covenant on a par with the Constitution. Noting that the report
had not been prepared in full conformity with the Committee's guidelinas regarding
the form and contents of reports from States parties under article 40 of the
Covenant (CCPR/C/20), members expressed the hope that Costa Rica's third periodic
report would give more information on the evolving practice in the country. ~t was
also noted that some of the concerns expressed by members of the Committee had not
been fully allayed, particularly in respect of certain problems relating to the
implementation of article 14, paragraph 5, of the Covenant; the length of pre-trial
detention; equality of the sexes; the treatment of jounalists without a license;
and the protection of minorities.

320. In concluding consideratiou of the second periodic report of Costa Rica, the

Chairman said that the Committee had greatly valued the efforts of the Costa Rican
delegation, which had made possible a very fruitful dialogue.
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Fedexal Republic of Garmany

321. The Committee considered the third periodic report of the Federal Republic of
Germany (CCPR/C/52/Add.3) at its 963rd to 965th meetings, held on 27 and
28 March 1990 (CCPR/C/SR.963-5R,.965).

322, The report was introduced by the representative of the State party, who said
that in the Federal Republic human rights were protected within the framework
afforded by the free and democratic basic order established by the Basic Law and
further developed by the judyements of the Federal Constitutional Court. Human
rights were enshrined in the Constitution and, as directly-applicable law, were
binding upon the legislature, the executive, and the courts. His Government had
devoted long years of effort to promoting the abol‘tior. of the death penalty and
had been the proponent of the Second Optional Protocol to the Interrational
Covenant on Civil and Political Rights, which was adopted by the Genoral Assembly
at its forty-fourth session. Recent developments in the German Democratic Republic
and other parts of Central and Eastern Europe showed that these efforts to champion
human rights and their implementation were fully justified. The Committee, and all
other such bodies, deserved recognition and thanks for their role in fostering
these developments.

323. With reference to that issue, members of the Committee wished to know whether
there had been any cases during the period under review where the provisions of the
Covenant had been directly invoked before the courts or referred to in court
decisions; what the status of the Covenant was in domestic legislation and within
the hierarchy of the law; how legislative uniformity was ensured when local laws
conflicted with Federal legislation; whether international law took precedence over
domestic law; why the Government had decided not to ratify the Optional Protocol;
whether the rights guaranteed under the Basic Law differed from those contained in
the Covenant and, if so, how such rights were protected; how article 19(4) of the
Basic Law, concerning recourse to the courts for violations by public authorities,
was applied in practice; and what means other than article 95 of the Basic Law were
available for preserving uniformity of jurisdiction. Members alsc requested
further information on articles 18 and 19 of the Basic Law, concerning forfeiture
and restriction of basic rights, respectively, and on article 20(4), dealing with
the right to resist anyone seeking to abolish the constitutional order.

324, In addition, members wished to know whether the Constitutional Court reviewed
domestic legislation to ensure its conformity with international human rights
ohbligations; whether the Government planned special measures, following the
reunification of the two German Republics, to ensure the protection of human rights
under international law; what would happen if the majority of the people decided to
change the constitutional system; and what method was available for ensuring
compliance with the will of the majority. Members also wished to know to what
extent the contents of the third periodic report, and the current meeting, had been
publicized in the Federal Republic.

335. In connection with the prospective reunification of the two German Republics,
members wished to know whether unification would be effected under the existing
Basic Law or through a referendum; whether a further range of choices would be
offered citizens on reunification and political choice beyond those reflected in
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the outcome of the recent elections; how the Government envisaged the application
of the Covenant in the course of reunification; and whether the protection of human
rights, particularly in respect of minority groups, would be affected by the
process of unification.

326, In his response to the questions raised by members of the Committee, the
representative of the State party said that although court judgements rarely
referrend to the Cuvenant since the Basic Law already contained the same provisions,
there had been 13 cases since 1981, involving the constitutional, administrative
and finance courts and concerning primarily the rights of aliens and political
asylum-geekers, where the Covenant had been invoked. International instruments,
such as the Covenant, once ratified, were integrated into domestic law and were
binding. Although treaty law was not on a par with Constitutional law it was
enforced through the constitutional jurisdiction, and international legal
obligations had to be taken into consideration in interpreting domestic law. The
question of the ratification of the Optional Protocol was still under
consideration, and developments in East-West relations might have an impact on the
issue,

327. In response to questions relating to the Basic Law, the representative said
that article 19(4) related to the protection of the authorities and the security of
the armed forces and intelligence services in cases of threat and danger to the
country, and the measures envisaged therein were applied only in exceptional

cases, Concerned persons could appeal to a court to determine the legality of any
measures that may have been applied to them. Article 18 of the Basic Law was
rarely applied, if at all., Article 19 (2) of the Basic Law provided that the
essential content of a basic right could not be encroached upon under any
circumstances, but determining what constituted such encroachment was a matter for
interpretation. Article 20(4), on the right to resist attempts to abolish the
constitutional order, had to be understood against the national socialist
higtorical background of Germany, when strict adherence to the law had at times led
to violations of human rights and fundamental freedoms. The right to resist was to
be exercised '"should no other remedy be possible" and could not be iarerpreted as
allowing anyone to overturn that which had been freely achieved by a majority
decision.

328. Concerning the unified jurisprudence of federal and state courts, the
representative said that obligations assumed in international treaties had to be
observed but that a certain latitude in their application was permitted. 1In cases
of differing interpretations, recourse could be had to higher courts, with the
Constitutional Court having the power to declare a state court ruling

inapplicable. That court also had responsibility for determining whether there was
incompatibility between a Federal law and a state law. The Government had issued a
brochure and published special advertisements enabling the public to have free
access to the information contained in the third periodic report.

329. In his response to questions raised concerning reunification, the
representative of the State party said that any reply he could give as to what
might happen could be overtaken by events, since developments were taking place at
such a fast pace. There appeared to be two possibilities as to how unification
could be effected. One was that the Basic Law, which provided for the possibility
of other parts of Germany wishing to join the Federal Republic, might apply. If
the Basic Law was not to be automatically extended to a reunified Germany, the
question would have to be resolved through negotiation. There would be no
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difficulty in respect of the observance of the Covenant and other treaties that had
been ratified by both States, but it remained to be seen how the issue of treaty
observance would be dealt with in other cases.

Non-discrimination and equality of the gexes

330. In oconnection with that issue, members of the Committee wished to know in
which respeots the rights of 1iliens were restricted as compared with those of
citizens and as between foreign nationals from the member States of the European
Community and other States; what recourse was available to persons who had been
denied passports or travel documents; whether discrimination against individuals,
particularly aliens, by private enterprises was permissible under the law; what the
oriteria were for determining that restrictions on the freedom of movement of
aliens to avoid "ghettoization" were justified; whether the freedom of movement of
European Community residents could be restricted and, if so, under what conditions;
and whether any restrictions had been placed on the freedom of movement of

gypsies. In addition, members requested clarification of the apparent discrepancy
vetween the provisions of the Covenant and article 3 of the Basic Law, which failed
to mention certain rights covered under the Covenant.

331. In his response, the representative of the State party said that, in general,
all the human rights provisions of the Basic Law were applicable to aliens, with
the exception of the right to vote in state or federal elections, but that the
treatment of aliens varied somewhat among the different stutes of the Federal
Republic. Aliens who were permanent residents of the country had the same rights
as citizens but in certain cases their freedom of movement could be restricted and
they could be denied residence permits for certain areas. Applicants for asylum
were required to remain within the jurisdiction of the authorities to which they
had been assigned and could also be directed to live in specific places. While
comparisons between the treatment of citizens and aliens were difficult because of
the differences in the rules applicable to the two categories, any question of
discrimination could be brought before the courts. Citizens and aliens both had
the right to appeal to administrative courts on various levels in cases where
passports or travel documents had been denied. Restrictions on the right of aliens
to freedom of residence related to the fact that efforts were needed to keep the
proportion of aliens, which in some industrial areas amounted to 50 per cent of the
population, at a level that would not endanger public order. Restrictions on the
freedom of movement of citizens of the European Community could only be applied for
reasons of health - mere economic reasons were specifically excluded. Gypsies were
treated in the same way as all other aliens but the fact that they were nomadic had
created problems relating to residence authorisations and the availability of
suitable campsites in some States. It was not generally possible to invoke the
rights guaranteed by the Basic Law in the event of discrimination by private
individuals but in some cases, such as those involving discrimination against
women, appropriate legislation did exist. Corrective action against other forms of
discrimination was also possible through the legal system. The listing of rights
in the first three articles of the Basic Law was not exhaustive. Thus, there was
no discrepancy between the Basic Law and the Covenant.

Ireatment of prisoners and other detainees
332. With reference to that issue, members wished to know what legal or

administrative procedures guaranteed prompt and impartial investigations of alleged
violations of article 7 of the Covenant; whether any such allegations had been made
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during the period under review and, if so, whether they had been investigated and
with what resultss whather the continuing need to apply security measures in
prisons was kept under review in individual cases; whether any prisoners held in
specially-secure blocks had been transferred to open prisons; whether any
prisoners, other thar those referred to in paragraph 64 of the report, had been
released on grounds of "human dignity", and why the ma:lmum period of proventive
detention had been recently extended.

333, Members also wished to know whether action had been taken to reduce the
excessively lengthy perind of remand in custody of more than one year and whether
detention for 48 hours without being brought before a judge was not unreasonably
long: what was the average length of juvenile detention and whether juveniles in
custody were housed separately from adults; whether the United Nations Standard
Minimum Rules for the Treatment of Prisoners were applied to detainees under heavy
security; and whether the use of pacification cells for deranged prisoners and
strip searches of prisoners under tight security still coatinued. Concerning
measures relating to persons who were suffering from AIDS, members wished to know
whether such persons could be detained and, if so, where and for how long and on
whose authority; whether they could have recourse to the courts; whether they could
be treated without giving their consent; and whether testing for AIDS was
obligatory. Information was alsn requested concerning detention in psychiatric
institutions and for reasons other than crimes. 1t was also asked whether
conscientious objectors were treated as deserters.

334. In response to questions relating to article 7 of the Covenant, the
representative noted that the European Convention against Torture would become
effective in the Federal Republic in June 1990. Thereupon, the Federal Prosecutor
would be able to conduct impartial investigations into allegations of torture.
Additionally, the Commission established under that Convention would be able to
inspect the conditions of all prisoners being held under section 129 of the
Criminal Code, which regulated the treatment and conditions of those accused of
terrorism. There had been no reported cases of torture as such during the
reporting period but there had been one case, in 1988, of a forced confession, as
well as 155 cases nf alleged corporal violations by officials. Sixty-four of these
cases had been dismissed and 54 of the accused had been acquitted. Thirty-seven
officials had been found guilty and punished. The use of pacification cells was
provisional and designed to protect both prisoners and prison furniture.
Individual body searches were carried out on prisoners in order to prevent the
passing of objects from visitors to prisoners.

335. There was no time-limit for detention on remand. While 48 hours of detention
without a judicial decision could be considered harsh, it would be very difficult
in practice to reduce¢ that period. The recent extension of the period of
preventive detention applied only to Bavaria where, owing to the abuse of certain
police powers, the law had been changed to make the length of such detention - a
maximum of one week - subject to judicial decision. That provision was being
challenged and would soon be tested in the Federal Constitutional Court. There was
no general practice of detaining persons who had AIDS or of subjecting them to
compulsory treatment, but if a prisoner deliberately infected another prisoner,
that would be a criminal offence and treated as such. Preventive detention for
juveniles averaged 2.7 months but under pending legislation that period would be
reduced.
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336. Regarding anti-terrorist legislation, regulated under section 129 of the
Criminal Code, the representative said that a prisoner convicted of terrorism could
not be permanently cut off from his rights and had the right to take his case to
court and to human rights bodies. Such prisoners considered themselves prisoners
of war and entitled to a special kind of detention to underscore their status.

They chose not to mingle at specified times with other prisoners and had also
engaged in hunger strikes in order to be housed together. This the authorities
vere reluctant to allow, but they had provided a rocm where such prisoners could
spend time together. In recent years the authorities had endeavoured to improve
their conditions and treatment. They were allowed contact with lawyers, could
conduct correspondence subject to censorship, and were allowed books and electronic
equipment in their cells. A number of such prisoners had disavowed terrorism and
had been transferred to minimum-security prisons. The sentencing and treatment of
prisoners posing special security problems were regulated under Sections 6 and 7 of
the Criminal Code. Prisoners were never completely isolated, but were allowed to
have a radio and see a defence lawyer and other visitors. The authorities were
taking measures tu protect the health of prisoners sentenced to solitary
confinement. 1In all 11 Liénder, cases of psychiatric hospitalisation ordered by the
police were subject to state laws, which were very specific about the rights of the
patients involved. The commission established under the European Convention for
the Prevention of Torture would be able also to inspect psychiatric hospitals.

337. Responding to other questions, the representative said that one parson serving
a life sentence for crimes committed during the Nazi era had been raleased because
of old age. The Federal Comstitutional Court was responsible for determining
vhether old age could be grounds for release of a prisoner. As of March 1988, only
21 persons older than 70 were serving life sentences in prisons in the

Federal Republic. Prisoners had special health services and hospitals and they
could also consult; their private doctors. Conscientious objectors were not treated
as deserters or exposed to harsh conditions and could only be punished if they
failed to convince the authorities of the sincerity of their convictions.

Right to a fair trial

338, With regard to that issue, members wished to know whether the Law of

19 December 1986 on Combatting Terrorism had had any noticeable impact on terrorism
in the country and whether further progress had been made in reducing the duration
of criminal proceedings.

339, In his response, the representative of the State party said that a recent
report to Parliament had stated that the number of criminal acts committed by
extreme left-wing groups was currently the lowest since 1980 and that there had
bean a decrease in personal injury and property damage and a drastic reduction in
attacks on power lines. A new law had been snacted to reduce the duration of
criminal proceedings but statistics on the length of proceedings under that law
were still not available.

freedom of movement and expulsion of aliens

340, With refarence to that issue, members wished to know how many expulsion orders
relaing to aliens had been issued; how frequently the immediate execution of such
orders was decreed by administrative authorities; and how the right of aliens to
apply to a court to set aside such orders, or their immediate execution, was
ensured in practice. They also wished to know what plans the Government had for
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the eventual repatriation, transfer or settlement of asylum-seekers, especially in
light of the impending reunification; how aliens could become naturalimed citisens;
whether aliens could be denied permission to leave the country in cases where the
question of public order had not arisen; whether citimens were issued permanent
passports; whether they could obtain duplicate passports from frontier officials in
case of need; and what the grounds were for the removal or denial of passports or
the prevention of departure from the country. '

341. Responding to the foregoing questions, the representative of the State party
explained that some 21,000 deportaticn orders had been issued during the previous
three years, but this did not meau that all the individuals involved had been
expelled. Deportation orders obliged aliens to leave the country if they had
committed a crime, and expulsion ensued only if the deportation orders were
ignored. The expulsion of asylum seekers was rare. In 1988, for example, only 200
asylum-seekers out of a total of 95,000 had actually been expelled. The rights of
aliens against a deportation or expulsion order were protected by the
administrative courts. Immigrants from the Germra Democratic Republic could enter
the country and remain there but the Government hcved that many of them would
return home when conditions there improved. Since the country war already densely
populated, the Goverament sought to stop any further influx of Germans from other
countries of Eastern Europe and was seekxing to encourage the voluntary return of
those already in the Federal Republic. An alien could become a citizen after eight
years, but not all aliens wished to do so.

342. There was no discrimination as between citizens and aliens in respect of their
right to leave the country. Such travel restrictions were applied in cases where
the Government had a claim against an alien or citisen for infringement of the

law. An identity card was sufficient for travel to most countries but passports
were issued to citizens on request when needed. Passports could be withdrawn or
denied only under specific circumstances, such as the need to prevent avoidance cf
taxes and threats to public order or violations of foreign-trade laws. Border
authorities usually provided replacement documents when necessary without any
difficulties, except when an individual was trying to escape arrest.

Right to privacy

343. In connection with that issue, members wished to know whether, in adopting the
census law, the Government had given due consideration to the need to avoid not
merely unauthorized disclosure of informationu obtained from individuals but also
excessive intrusion into their privacy; and whether changes that had occurred in
the law on the protection of correspondence provided adequate guarantees against
arbitrary interference with privacy.

344. In his response, the repregenteative of the State party said that, in respect
of the recent census, the Federal Constitutional Court had ruled that while a
citizen was obliged to provide information, such data had to be kept confidential
and could not be made available to any other authorities. The special procedures
envisaged under article 10(2) of the Basic Law that could be resorted to in case of
danger to the free democratic basic order did present some difficulties, but there
were many safeguards and legal cuntrols, and the administrative courts had the
pover to decide whether interference with private communications had been justified.
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345. Concerning those issues, members wished t¢ know whether there had been any
prosecutions under paragraph 3 of section 129(a) and paragraph 1 of section 90(a)
of the Criminal Code; whether peaceful demonstrations could be prohibited under the
Criminal Code; whether deniel of permission to hold such demonstrations could be
appealed against or challenged in the courts; and what the legal consequences were
for holding such demonstrations without a permit. Members also wished to know how
the provision relating to the prohibition of written materials insulting to a
domestically-established church or other religious community was interpreted;
whether there were still groups in the country advocating racial hatred and, if so,
vhat action had been taken against them; whether there was a tendency to broaden
the scope of the concept of "protected truths", particularly in view of claims that
the Holocaust had not happened; and whether any attempt had been made in the courts
to prevent the publication of books, such as Ihe Satanlc Verges, which were
considered offensive by Muslims.

346. Responding to the questions that had been raised, the representative of the
State party noted that paragraph 3 of section 129(a) of the Criminal Code applied
to persons spraying graffiti messages on walls to express sympathy with terrorist
organisations. He explained that such acts were punishable in all cases as
violations of property rights but that a charge based on the content of the message
rather than damage to property had to be brought separately. A spray-painted
message that was regarded as an expression of a humanitarian position was not
deemed to be in violation of the law. No cases under paragraph 1 of section 90(a)
of the Criminal Code, alleging insult or disparagement of the Federal Republic or
one of the Lidnder, had been brought to court in the last 10 to 15 years. There had
been a few prosecutions for publishing or distributing in writing insults against
the flag or the coat of arms of the Federal Republic but the courts had been
lenient. Some sentences in such cases had been recently suspended by the Federal
Constitutional Court on grounds of unconstitutionality. B8Sit-down demonstrations
were punishable if they deliberately prevented others from exercising their right
to freedom of movement. The usual penaltien in such cases were fines. Peaceful
demonstrations in the open air did not require a permit but had to be notified to
the authorities in advance. Decisions by the latter to prohibit or restrict them
in the interest of public order were subject to review within a fixed time-limit.
In cases involving a diversity of legitimate interests, the authorities gave
priority to freedom of assembly.

347. Only a very serious insult to a religious group or church would be
prosecuted. While some right-wing extremist groups still existed in the country,
their numbers were diminishing. During the reporting period, 340 cases dealing
with rightists had come before the courts and judgements had been handed down in
183 cases. Claims denying war crimes, or the Holocaust, were punishable under the
criminal law and under a recent change the State could now also press charges, in
addition to affected individuals.

Right to participate in the conduct of public affairs

348, With reference to that issue, members wished to know how frequently employment
had been denied to applicants who failed to guarantee loyalty to the Constitution
and what proportion of the total number of applicants that group had comprised;
vhat recourse was available against decisions to deny civil service employment for

-T77-



failure to guarantee loyalty; how the ban on civil service employment of Communist
Party members would be viewed in the light of reunification, particularly in view
of the fact that many civil servants were currently members of the Communist Party
in the German Democratic Republic; and whether the ban against party members would
be made retroactive. Members also requested clarification of the term “"extremist"
as used in paragraphs 37 and 38 of the report and requested information concerning
the funding of political parties. '

349. In his reply, the representative of the State party said that no precise
statistics were available concerning the number of persons refused civil service
employment on grounds of disloyalty to the democratic order of the State. However,
he indicated that, for example, only two applicants out of some 30,000, and 25 out
of some 32,000, had been refused on that ground in Baden-Wurtenberg and Lower
Sazxony, respectively. No one had been denied employment for that reason in the
State ri¢ lroad and postal system since 1986. Public servants were expected to have
a positive view of the State and the Constitution, and to demonstrate that attitude
in the fulfilment of their duties. The Government's view in that respect had not
changed since the initial report to t ommittee and it 4id not feel obliged to
employ an individual who did not suppor’. the order of the State. However, that
principle was not always applied in practice, and the easing of East-West tensions
would have a further salutary effect on the hiring of persons for the public
service. Decisions to reject an applicant on loyalty grounds had on occasions been
overturned by the Federal Constitutional Court or the European Court of Human
Rights,

350. All of the implications of that reunification had not yet oeen thoroughly
considered but it could be assumed that, having demonstrated its desire to have a
State based on democratic rights, the German Democratic Republic would surely
continue to promote democratic development and human rights. Some changes in the
funding procedures for political parties had been introduced recently. Parties
could obtain such funding from the federal States, membership fees and fund-raising
activities but were obliged to disclose where their funds had come from.

General obgervations

351. Members of the Committee expressed warm appreciation for the high quality of
the report, which combined theory and practice as requested in the Committee's
guidelines and which, they felt, could be considered as a model for third periodic
reports. They also welcomed the frankness and competence with which the
representatives of the State party had answered the Committee's questions.

352, While recognizing the existence of a sound mechanism for the protection of
human rights in the Federal Republic and the fact that the State party had
demonstrated its commitment to promoting and protecting human rights, members
voiced some continuing concerns over prolonged periods of pre-trial detention; the
duration of some criminal procedures; some aspects of the maximum security
detention régime for terrorists; the loyalty requirement for employment in the
civil service; and the fact that human right. legislation in some of the Linder was
not fully in line with Federal laws. Members of the Committee also urged the State
party to ratify the Optional Protocol to the Covenant which, they felt, would
provide even greater protection for human rights and would serve as a stimulant to
other States to do likewise.
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353. The representative of the State party said that the dialogue with the
Committee had been very profitable and that the views and concerns expressed by the
members would be conveyed to the proper author!ties in his country.

354. In concluding the consideration of the third periodic report of the Federal
Republic of Germany, the Chairman said that the dialogus between the representative
of the State party and the Committee had been extremely useful and urged that the
Covenant be regarded by the State party as a valuable human rights instrument in
its own right.

Dominican Republic

355, The Committee considered the second periodic report of the Dominican Republic
(CCPR/C/32/AA44.16) at its 967th to 970th meetings, on 29 and 30 March 1990
(CCPR/C/8R.967-5R.970).

356, The report was introduced by the representative of the State party, who said
that international treaties and zonventions, including the Covenant and its
Optional Protocol, were incorporated in domestic legislation. Accordingly, any
gaps that might exist in legislation with respect to recognition of human rights
were covered,

Constitutional and legal framework within which the Covenant is implemented

357. With reference to that issue, members of the Committee wished to know what the
status of the Covenant was relative to the Constitution and to domestic law and
whether the courts had authority tc adjudicate any possible conflicts; whether the
Covenant had ever been directly invoked before the courts and, if so, with what
results; what factors and difficulties affecting the implementation of the
Covenant, if any, had been encountered; whether article 10 of the Constitution had
ever been used to justify imposing duties that may have the effect of derogating
from certain rights; what activities relating to the promotion of greater public
awvareness of the provisions of the Covenant and the Optional Protocol head been
undertaken; whether human rights were taught as part of the reguiar curriculum; and
whether the national human rights committee in the Dominican Republic was still
active. Information was also requested regarding the activities of other
non-governmental organisations concerned with human rights and regarding the
outcome of a case submitted under the Optional Protocol in respect of which the
Committee had conveyed its views but had not received a response from the
Government of the Dominican Republic.

358, In reply to the questions raised by members of the Committee, the
representative of the State party said that the Covenant, upon its ratification,
had automatically become part of domestic law. No conflicts had arisen between
domestic legislation and the Covenant, which could be invoked before the courts by
any person. This had already happened in a few cases. The Constitution was
supreme in the hierarchy of law and any other law, including international law,
ranked below it. Since the Covenant formed part of domestic legislation there was
videspread awareness in the Dominican Republic, among both the public and the
authorities, of the need to respect human rights. The observance of such rights
vas monitored not only by the national human rights committee but also by the press
and the media. Dominicans were fully aware of their human rights and of the
importance of the Covenant, and information regarding the latter was disseminated
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reriodically by non-governmental organisations for the benefit of the entire
population. The authorities had not communicated with the Committee after it had
issued its views on the individual complaint that had been submitted under the
Optional Protocol because they had understood that the person involved had been
plaaning to inform the Committee directly of the fact that a satisfactory
settlement had been reached.

State of emeryency

359, With regard to that igssue, members of the Committee wished to know what
safeguard: and remedies were available to the individual during a state of
emergency, particularly in case of the suspension of habeas corpuss what rights, if
any, could be derogated from during a state of emergency; and whether any such
state of emergency had been invoked following the disturbances in 1984.

360. In reply, the representative of the State party said that all individual
rights were safeguarded during a state of emergency and only rights pertaining ‘o
transit, correspondence and labour could be restricted. The writ of habeag ccrpua
could@ be invoked at all times. No situation necessitating the declaration of a
scate of emergency had occurred in the country since 1965. No rights had been
suspended during the 1984 disturbances.

Non-discrimination and equality of the sexes

361, With reference to that issue, members of the Committee wished to know which
legal provisions, oclher than article 100 ¢~ the Constitution, provided guarantees
conforming to the provisions of articles 2(1) and 26 of the Covenant; to what
extent remaining inequalities between the sexes were addressed by the draft bill
pending ! sfore the legislature and what its current status was; whether married
women enjoyed full civil capacity; in what respect the rights of aliens were
restricted as compared with those of citigzens; whether there were any statutory
provisions guaranteeinq protection against discrimination to aliens; and what the
proportion of the sexes was in schools and universities.

362. In reply to the questions raised by members of the Committee, the
represantative of the State party said that under Dominican legislation there was
no discrimination of any kind and everyone was considered equal before the law.

Tre 12w covered all individuals legally in the country and court cases could be
deciGad in favour of foreigners. All women, including married women, had the asame
rights and enjoyed full civil capacity. Howe ‘er, the community property régime and
patria potestas, which were discriminatory, were being changed. Access to higher
education was unreatricted and women represented more than 50 per cent of the
ecralment in liberal studies in the universities. The Government was interested in
increasing the participation of women and was in the process of doing so.

Right to life

363. In connection with that issue, members of the Committee wished to know what
rules and regulations governed the use of firearms by the nationnl police and
security forces; whether there had been any violations of such rules and
regulations and, if so, what measures had been taken to prevent their recurrence -
in particular, whether deaths through the illegal use of firearms had been
investigated and the policemen involved prusecuted and punished; how many violators
had been prosecuted and sentenced; and whether any individuals had died while in
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police custody and, if so, what the procedure was for investigating such deaths.
Members also asked what the country's infant mortality rate was; how the mortality
rate of minority groups compared to that of the rest of the population) and what
measures had been taken to improve health care.

364. I reply, the representative of the State party said that under article 8 of
the Constitution the inviolability of life was fundamental to the accomplishment of
the principal aims of the State and that the possession of firearms was regulated
under articles 115 and 116 of the Penal Code. Policemen underwent a four-year
training perilod, were very civic minded and enjoyed the confidence of the
population. Excesses by the police were punishable by disraissal or fines or
imprisonment but were not frequent since they occurred mostly in the context of
clashes between the police and armed criminals. Apparent violations were
investigated by a commission appointed for that purpose and, when appropriate, the
official involved was prosecute¢ Many cases had been brought before the courts
and some police officials had been imprisoned for abuse of power. There was no
death penalty in the Dominican Republic and deaths in prison were not at all
common. Prisoners enjoyed protection against abuse and had access to appropriate
recourse procedures. The rate of infant mortalicy in the Dominican Republic was
high and was a matter of concern to the Government. A public information and
vaccinacion campaign was under way to protect the lives of young children and to
reduce infant mortality. The vaccination camaign had already eliminated many
childhood diseases.

Treatment of prisoners and other detainees

365. With reference to that issue, members of the Committee wished to know what
controls had been instituted tc ensure that persons arrested or detained were not
subjected to torture or to cruel, inhuman or degrading treatment; what arrangements
existed for the supervision of places of detention and what the procedures were for
receiving and investigating complaints; whether the United Nations Standard Minimum
Rules for the Treatment of Prisoners were complied with and relevant regulations
and diractives made known to prisoners; what the distinction was between untried
prisoners and prieoners under preventive detention; whether there were any legal
provisions requiring the segregation of juvenile prisoners from adults; whether
coctain cells in which inhuman conditions had existed weve still in use; whether
there had been any actual cases of cruel, inhuman or degrading treatment of
detainees, including Haitian workers in particular, and what measures had been
taken by the Governmunt to prevent or to punish such treatment; and what measures
had been or could be taken to alleviate the grave overcrowding in prisons,
particularly in respect of the large number of persons in preventive detention,
Meinbers also wished to receive clarification of the distinctions among
penitentiaries, prisons, establishments for prisoners sentenced to hard labour and
"special ingtitutions"”, and information concerning detention in institutione other
than prisons and for reasons other than crimes.

366, Ia reply, the representative of the State party said that the treatment of
prisoners and detainees was regulated under Act No. 284, article 5 of which
prohibited torture or inhuman treatment., Prisoners under preventive detention were
those who had been charged on the basis of evidence but not yet tried or

sentenced. Normally, peres =8 in that sltuation would be released on bail but
certain offenders, partic. .rly persons charged with drug-reiated crimes, were kept
in detention. Unfortunately, the number of such psrsons was large, but e¢fforts
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were being made to reduce their number as well i3 to relieve overcrowding in
prisons through the construction of more detention facilities. This would make it
possible to keep different categories of prisoners separated and to comply more
fully with the United Nations Standard Minimum Rules.

367. There were special courts and special prisons fur minors under age 18 but some
minors could also be found in regular prisons. A Penitentiary Commission set up by
the Roman Catholic Archdiocese was working in the prisons in addition to a number
of private organisations. Lawyers' associations were also striving to improve the
workings of the prison system and to help in the rehabilitation of prisoners. The
so-called "Viet N.m cells" had all been dismantled and were now fortunately a thing
of the past. There was a very large number of illegal Haitian workers in the
country who were often subject to arbitrary treatment by Govermment officials and
by plantation owners. This was a matter of serious concern to the Government.

Liberty and gecurity of the person

368, With regard to that issue, members of tlie Committee wished to know how soon
after arrest the concerned individual's family was notified and a lawyer contacted;
what the maximum period of pre-trial detention was; and whether the penalty of
"demotion" provided for in article 114 of the Penal Code for "ordering or
committing arbitrary acts prejudicial to individual liberty or the political rights
of individuals'" was a sufficient punishment for such offences. Clarification was
also requested of the stipulation in that article that a junior officer who
committed an illegal act on the order of a superior officer would not be subject to
punishment, and of the "summary procedure" establigshed under the Habeas Corpus Act,

369. In reply, the representative of the State party said that the families of
detainees were informed immediately and in case of need the State provided free
defence counsel. The maximum period of pre-trial detention stipulated by law was
five days but that time-limit was not always observed because the courts were
overburdened. The penalty of "demotion" was in fact the penalty of dagradacidn
givica stipulated in article 114 of the Penal Code, which called for stripping the
offending official of his post and official capacity and thus making him subject to
trial in the ordinary courts. When a junior officer acted unlewfully under orders
from a supervisor it was the superior who was held responsible and subject to
punishment. This provision dated from the era of the Napoleonic Code and the
Government was gradually reforming the entire Penal Code. The summery procedure
under the Habeas Corpus Act provided for the right of an individual to complain to ,
the Public Prosecutor's Office of unjust imprisonment and sbliged judges to hear i
the case even without an initiative from the latter, [
{

Right to a fai< trial

370. Concerning that issue, members of the Committee wished to know how the i
independence and impartiality of the judicliary was guaranteed and whether the
selection of judges by the Senate was consistent with the principle of such
independence. It was pointed out in that connection that the independence of the
judiciary implied that judges should be independent of both the executive and
legislative branches of government and that the classic way of ensuring an
in”.pendent judiciary was Ly applying such measures as security of tenure, ,
unvarying emoluments and mandatory retirement. Information was also requested b
concerning regulations governing tenure, dismissul and disciplining of members of |
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the judiciary and the availability of free legal assistaice to criminal

defendants. In addition, members asked whether sentences in criminal cases were
made public, as provided in article 14, paragraph 1 of tae Covenant; whether
Haitians who did not speak Sprnish were provided with interpreters when they were
involved in court proceedings; and whether the draft biil that would give authority
over the appointment of judges to the Supreme Court had been enacted.

371. In reply, thr repressntative of the State party said that the procedures for
the election or dismissal of judges were set out in Title VI of the Constitution.
State prosecutors were appointed by the executive branch. Judges were appointed by
the Senate and their terms of office were coterminous with that of the

legiglators. While a newly elected Senate sometimes extended the tenure of some
judges it usually appointed new ones. In making such appointments the Senate did
not follow a particular political line and took into account the views and
recommendations of the bar association as to the qualifications of candidates for
judicial appointment. However, there had been quite a number of cases of judges
acting under undue influence from senators and some judges had been disciplined by
the Supreme Court for that reason. Efforts were being made to change the current
system by entrusting responsibility for the selection of judges to a national
council but the amendment of the Constitution in that regard was a very delicate
matter. The power to discipline all judges was vested in the Supreme Court and
judges of the Supreme Court itself were also subject to the disciplinary authority
of that Court. Sentences were public but were not published. Any individual could
go to the court and receive a copy of a sentence and journalists could write about
any sentence they found interesting. Criminal defendants without means were
provided by the State with the services of lawyers and interpreters free of charge.

Freedom of movemen* and expulsion of aliens

372, With reference to that issue, members of the Committee wighed to receive
cla.ification of the penalty of "local expulsion" (dagtierrg) and requested
information concerning legal provisions governing the expulsion of aliens as well
as relevant statistics indicating on an annual basis the number of expulsiouns and
the reasons therefor. They also asked whether an appeal against an expulsion order
had suspensive effect; whether laws that could restrict freedom of movement, if
any, were compatible with article 12 of the “ovenant; what the Government was doing
to prevent the foicible retention of Haitian workers who wished to leave the
country &1d, particularly, what instructions had been given to the Dominican
security forces who were sald to be responsible for that unacceptable practice. In
that same connection, further details were requested concerning allegations in an
ILO report that Haitians who had crossed illegally into the Dominican Republic were
transported to the sugearcane plantations by government vehicles with military
escort and that those Haitians who possessed ident.ification documents were often
relieved of them by the military.

373. In reply, the representative of the State party explained that although the
penalty of loca: expulsion was provided for under the Dominican Penal Code it was
an anachronism and was, in fact, never applied. Procedures for the indictment and
conviction of aliens who broke the law were contained in legislation relating to
immigration. Conviction for an offence could lead to expulsion but expulsion
orders were subject to appeal except in the case of drug traffickers. However,
alien drug traffickers, as indeed all aliens, had full rights to a fair and public
trial with full guarantees, including the right of habeas corpus. The constant
flow of Haitians who crossed the borders to work in the cane fields enjoyed all
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legal safeguards. They 4id vot work under conditions of servitude or slavery and
were entitled to the same freedom of movement as anyone else living in the
Dominican Republic. Haitian immigrants were at times transported from the border
to their places of work by the Domiilcan police but the Government had no policy
permitting forced labour nor any desire tn promote such activity. It was possible
that certain abuses yis-A-vig Haitian workers had occurred but they had not been
offioially sanctioned. Measures to restrict freedom of movement could be taken by
the Government in the event of a threat to nacional security or a natural disaster.

Right to privacy

374. With regard to that issue, members of the Committee wished to know how
constitutional guarantees relating to privacy were ensured in law and practice;
whether thare were any conditions under which the secrecy of telegraphic,
telephonic and cable communications could be violated; and how the use of
electronic listening devices was regulated. In reply, the representative of the
State party explained that the appropriate authorities were authoriszed to enter a
person’'s home in cases where there was svidence that the occupants were harbouring
a oriminal or hiding weapons. The use of electronic eavesdropping devices was not
regulated since the Dominican Republic did not possess such devices. The secrecy
of communications was inviolable under all circumstances.

375. With reference to that issue, members of the Committee wished to know what the
grounds were for placing restrictions on freedom of consclence, worship and
expressions how the imposition of such restrictions had been dealt with by the
cecurtsy how the term "subversive propaganda’” was defined; whether the advantages
enjoyed by the Catholic Church were also extended to other religious groups and to
atheists; and what influence the Cutholic Church had on freedom of religion.

376. In reply, the representative of the State party said that the Dominican
Republic permitted full freedom of conscience, religion and expression and access
by all persons to the media. Restrictions on such freedoms could be authorized
only in cases of threats to public order or national gecurity. Subversion was
defined in the Penal Code as actions designed to incite people to teke up arms
against one another. Certain legal restrictions relating to subversion dated back
to 1966, when the country had just emerged from civil war. In fact, the
authorities had no desire to restrict the expression of opinion and no one had been
prosecuted for engaging in subversive propaganda. Candidates for political office
criticized the Government freely and there was no censorship. Agnosticism was not
prohibited and there were no restrictions on religions other than Catholicism. The
Catholic Church enjoyed considerable moral influence but had little weight.

Freedom of assembly and associatiop

377. Concerning that issue, members of the Committee wished to receive information
on the number, membership and organigation of trade unions; laws and practices
relating to the establishment of political parties; the basis for denying
agro-industrial, agricultural and cther workers the right to form trade unions; the
status of the draft bill to protect trade union members from dismissul; and the
planned revision of the Labour Code, particularly in relation to the right of civil
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servants to strike and the right of agricultural workers to participate in trade
union activities. Referring to the esteblishment in 1988 of a special commission
to review the situation of agricultursl workers including, in particular, Haitian
agricultural workers, members of the Committee wished to know whether that
commission had alre-dy issued its recommendations and, if so, how the Govern:ant
intended to implament them.

378. In reply, the representative of the State party said that workers were free to
co-operate and to defend their interests. S8trikes were permitted under the
Coustitution and did take place. Currently, certain civil servants, including
judges, teachers and doctors, were on strike despite the lack of provision in the
Labour Code for strikes by civil servants. That strike was being tolerated by the
Government, da facto and the Secretariat of Labour was studying the possibility of
extending the right to strike to civil servants. A workling group was engaged in
the task of elaborating an amendment to include agricultural workers in the Labour
Code 60 as to allow them to participate in trade union activities. The
establishment of political parties was subject to approval by the Central Elections
Board. To be eligible for registration, a political party had to be able to
demonstrate support from five per cent of the electorate.

Protection of the family and children

379. With reference to that issue, members of the Committee wished to receive
information regarding laws relating tc the eguality of spouses and providing for
the protection of the property rights of married women, as well as the law and
practice relating to the amployment &f minors. Members also wished to know what
the ditferences were, if any, in the status and rights of children born in and out
of wedlock and whether it was true that Dominican nationality had been refused to
the children of undocwnented Haitians.

380. In reply, the representative of the State party explained that where couples
had chosen to live under a community property régime, the property was adminigtered
by the husband. However, a change was currently under study that would provide the
wife with equal rights in that respect. Under present laws relating to
inheritance, 1llegitimate children who had been recognimzed by their father
inherited one-half of the amount that legitimate children inherited and those not
recognized had no rights to inheritance at all. A bill was under consideration
which would provide for recognition of the inheritance rights of illegitimate
children. The employment of minors under 18 years of age was prohibited Yy law
but, unfortunately, in fact it was common to see minors at work at various jobs
except for the major industries, where the law was strictly enforced. It was not
the official practice to refuse to register the children of Haitian parents but
isolated cases where individual officials had done 8o could not be excluded.

Right to participate in public affairs

381. In connection with that 1ssue, members of the Committee wished to know how
equal arcess to public service was guaranteed; what means were used to enforce the
obligation to vote and what the abstention rate had been at the last elections; why
members of the armed forces and the police were deprived of the right to vote; and
why convicted criminals lost the right to vote.
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382. In reply, the representative of the State party said that the only roquirement
for participation in the public service was qualification for the job in question.
Elective office was open to anyont who could attract the mnecessary votes. No
penalties were imposed on the 30 to 40 per cent of the electorate that had
abstained in the latest election. A person serving a criminal sentence oanly lost
the right to vote AQuring his incarceration. Members of the armed forces were
denied the right to vote in view of the army's excessive involvement in politics in
the past and the need to preserve th2 army's political neutrality.

Rights of persons belonging to minorities

383, With reference to that issue, members of the Committee wished to receive
information regarding “he size of any ethnic, religious cr linguistic minorities
living in the Dominican Republic and concerning any measures taken actively to
promote the anjoyment by them of their rights under article 27 of the Covenant.

384. In reply, the representative of the State party said that while Dominicans had
many and diverge ethnic, linguistic and religious origins no special legislation
promoting minority rights had been necessary since minorities were integrated into
society and their rights were protected in the same way as those of the majority of
Dominican citiszens.

General obgervations

385. Members of the Committee thanked the representatives of the State party for
their efforts to answer the Committee's questiouns but stressed that much more
information was needed concerning the human rights situation in the

Dominican Republic. They expressed their disappointment because neither of the two
reporte that had been submitted to date had complied w.th the Committee's
guidelires, having been too general and lacking the specifics that could serve as a
basis for a detailed consideration of the various issues and for the kind of
dialogue from which the State party could most usefully benefit. Accordingly, !
members urged the State party to provide, in its third periodic report, more |
specific information, including relevant statistics as well as social and political
information and explanations of how Dominican laws were actually implemented, so
that the Committee could obtain a clear picture of the actual facts relating to the
observance of the provisions of the Covenant.

386. Special concern was expressed by members regarding certain aspects of the
human rights situation in the Domiunican Republic that appeared to be at possible
variance with provisions of the Covenant, including the loose wording of many
constitutional and legal provisions relating to the restriction of certain
individual rights, which seemed to leave too much room for interpretation by the
authorities; the situation and treatment of the Haitian workers in the country,
which appeared to involve major violations of the Covenant in a number of respects;
inadequate guarantees of the independence of the judiciary; insufficient protection
of the right of association of workers, particularly agricultural workecs, and of
their right to protection from anti-union discrimination and undue interference
from employers; problems relating to the duration of preventive detention and the ,
conditions of imprisonment; and discrimination in the treatment of children born |
out of wedlock.
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387. In concluding the consideration of the second periodic report of the Dominican
Republic, the Chairman expressed the hope that the State party's next report would
be in conformity with the prescribed guidelines. He also requested the State party
to inform the Committee in writing of the measures taken to settle the complaint
that had been submitted under the Cptional Protocol and in respect of which the
Committee had submitted its views.

Nicaragua

388. The Committee considered the second periodic report of Nicaragua
(CCPR/C/42/Add.8) at its 975th to 978th meetings, held on 4 and 5§ Aprii 1990
(CCPR/C/SR.975-8R.978).

389. The report was introduced by the representative of the State party, who drew
the Committee's attention to & number of developments demonstrating the importance
attached by his Government to the promotion of human rights that had occurred
following the assumption of power by the Government Junta for National
Reconstruction. In this connection, he noted, inter alia, that political pluralism
had been strengthened through the presidential and legislative elections held in
1984 and the adoption of the new Constitution in 1987; that under article 46 of the
Constitution all persons enjoyed the protection and full exercise of the rights set
forth in international human rights instruments, including the Covenant; and that
the Maintenance of Order and Public Security Act, as well as the decree which had
set up the anti-Somoza people's tribunals, had been repealed, resulting in the
release from prison of some 4,000 former members of the National Guard. The
princip’ of political pluralism had also been strengthened by the adoption of the
Electoral Act of 24 August 1988,

390. Additionally, the representative noted that the General Act on Social
Communication Media had created favourable conditions for the holding of elections
in 1990. The elections of February 1990, the outcome of which had been
unfavourable to the party currently in power, had taken place in the presence of
more than 2,000 observers and had been the cleanest in the history of Nicaragua.
The peaceful and crderly transfer of power on 25 April 1990 would be carried out
pursuant to the agreements that had recently been signed and would be guaranteed
under the legal framework established by the Constitution.

391. With regard to that issue, members of the Committee wished to know what the
legal status of the Covenant was in domestic legislation; whether there had been
any instances where the provisions of the Covenant had been directly invoked before
the courts and, if so, with what results; what remedies were available if a
domestic law ran counter to international obligations; whetber %iare had been any
instances where provisions of a law, decree or administrative act had been
challenged as unconstitutional on the ground that they impaired the substance of a
right provided for under the Covenant; whether the National Commission for the
Promotion and Protection of Human Rights had had occasion to investigate or
denounce abuses or human rights violations and to take corrective actiun; and what
the impact of the new legislation regulating the remedies of amparo and haheas
corpusg and the dcclaration of unconstitutionality had been on earlier legislation
such as the Amparo Act of 21 May 1980. Additionally, members wished to know the
extent to which public opinion had been taken into account in drafting the new
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Constitution; how the Amparo Act applied to the lodging of complaints in the
courts; how the independence of the National Commission for the Promotion and
Protection of Human Rights from executive control, and the tenure of the
Commission's members were guaranteed; and how its powers to implement specific
remedies compared with those of other judicial or legislative bodies. Members aiso
sought information concerning the impact of the civil war and outside intervention
on the human rights guaranteed under the Covenant; activities relating to the
promotion of greater awareness of the provisions of the Covenant and the Optional
Protocol; and efforts to disseminate such information among law-enforcement
officers and the indigenous communities of the Atlantic Coast region.

392, In conrection witb the transitional period that was now in course, and with
specific reference to the Amnesty Act, members wished to know what offences were
covered by the Amnesty Act and for what time pariod; how public opinion had
responded to that Act's adoption; whether both political and non-political crimes,
and offences committed either by the coptras or the Sandinista People's army, were
covered; and how victims of offences constituting a violation of the Covenant would
be compensated, Clarification was also requested of the extent of the privilege of
immunity and of the circumstances under which it could be granted.

393, Replying to the questions raised by members of the Committee, the
representative of the State party explained that the Constitution did not contain
any provisions concerning the hierarchical relationship between international human
rights instruments aand Nicaraguan law. Article 46 of the Constitution, which
provided that every individual should enjoy in full the rights set forth in such
instruments, had to be read in the light of article 182 of the Constitution,
according to which any treaties that were contrary to the provisions of the
Congtitution had no value. Thus, where the Constitution failed to include a
specific right the provisions of an international treaty might be applicable and
held superior to domestic law, whereas in case of a disarepancy between such an
instrument and the Constitution the latter would prevail. In cases where there was
an alleged contradiction between an ordinary law and one or more of the provisions
of the Covenant that were recogniszed by the Constitution, constitutional remedies
could be pursued under the Amparo Act. The provisions of the Covenant had been
invoked before the courte in several cases such as those of Eugene Hasenfus or
Mario Alegrid, and both individuals had later been pardoned. When a law,

. decree-law, or decree-regulation directly or indirectly violated rights established
under the Covenant, it could be challenged before the courts. In one such case of
conflict, the law establighing the jurisdictional functions of the police had been
amended in order to remove a penal sentencing function from the police.

394. Under the new Amparo Act adopted in 1988, amparo could be invoked by any
natural or juridical person against acts of the Administration that violated or
attempted to violate the rights and guarantees established in the Constitution.
The remedy of habeas corpus could be brought by che aggrieved party or any citizen
at any time, even during a state of emergency, where a person was being illegally
dgprived of his liberty or threatened with the deprivation of liberty. Appeals
regarding the unconstitutionality of any law, decree or regulation could be filed
by any citizen, but was only resorted to in exceptional cases. A declaration of
unconstitutionality made a law inapplicable bat did not necessarily repeal it.
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395. The primary purpose of the National Commission for the Promotion and
Protection of Human Rights was to investigate and denounce any violation of human
rights committed against anyone within the national territory. The Commission
could, luter alia, correct administrative acts affecting human rights; apply for
judicial remedies in the courts; issue writs of habesas corpus in connection with
acts affecting an individual's physical integrity; ask for a forensis medical
opinion on the health of a prisoner; and recommend pardons and measures such as
conditional liberty or parole. It was an independent body composed of 10 impartieal
experts, who enjoyed an autonomy similar to that of judges of the Supreme Court.
The Commission was also active in promoting greater publ.c awareness of the
provisions of the Covenant and the Optional Protocol; played a prominent role in
carrying out educational programmes devoted to human rights; and ensured that human
rights education was included in the curricula of all educational institutions.

396. Replying to questions relating to the 1990 Amnesty Act, the representative
explained that the Tela agreements concluded by the Central American Presidents had
established procedures for demobilizing members of the Nicaraguan resistance and
quaranteeing their peaceful reintegration into civilian life. Under the

agreements, members of the Nicaraguan Resistance who laid down their arms would not
be prosecuted for past crimes of a political or military nature. 1In the interest
of national peace and reconciliation, the Sandinista Government had also pardoned
former members of Somoza's National Guard, prisoners sentenced for crimes against
public policy, and members of the Nicaraguan army who had committed crimes in time
of war and conflict. Provisions had nevertheless been made for compensation of the
families of victims of human rights violations. Presidents and Vice-Presidents of
Nicaragua serving for terms of office after the 1984 electione benefited from the
privilege of life-time immunity. However, Nicaraguan legislation provided for a
procedure whereby immunity could be suspended.

State of emergency

397, With reference to that issue, members wished to know what control was
exercised by the legislative branch over the power accorded to the President to
proclaim a state of emergency; what the differences were between a state of
emergency and a state of war; and whether there was any legal provision to
guarantee that there could be no derogation from the basic righte laid down in
article 4, paragraph 2, of the Covenant. In the latter connection, mcmbers sought
clarification of the circiumstances which had justified derogations from

articles 10, 26 and 27 of the Covenant. They also wished to know whether a new
declaration of a state of emergency had been made ir 1989 and, if so, whether the
provisions of article 4, paragraph 3, of the Covenant had been complied with.

398. In his reply, the representative said that the modalities for imposing and
lifting states of emergency were regulated by articles 185 and 186 of the
Constitution as well as by the Emergency Act of 19 October 1988, Article 2 of that
Act authoriged the President, in case of war or when demanded by national security,
economic conditions or a national catastrophe, to suspend the rights and guarantees
get forth in the Constitution, except for those established in the articles
enumerated in article 186 of the Constitution, for a specific and renewable

period. The National Assembly had to be informed of any such action but had no
legislative control in the matter. The Act was fully in keeping with article 4 of
the Covenant and provided for a number of remedies, such as amparo and

habeas corpus to protect the rights and guarantees not suspended by emergeincy
decrees. Individuals could also apply for a review of administrative acts by a

-89 -




S ey

superior official within six days. The stace of emergency that had heen declared
in 1982 had been repeatedly extended and the Goveranment had always given due
notification of such actions. In the interest of the overall peace of

Central America, the Government had receantly decided to lift the state of emergency
prevailing in the country even though its cause had not been removed.

Non-discrimination and equality of the sexes

399. In connection with that issue, members of the Committee wished to receive
detailed information on the effectiveness of programmes of action designed to
promote full equality between men and women, including the education and health
programmes and the Child Development Centre programme. They also inquired in which
respects, other than in the exercise of political rights, the rights of aliens were
restricted as compared with those of citiszens, and whether non-nationals
permanently resident in Nicaragua were subject to restrictions on their choice of
profession and place of work.

400. In his reply, the representative of the State party said that the Government
had endeavoured to integrate men and women into productive life on an equal
footing. The health professions employed more women than men, women could hold
public office, classes were co-educational in 90 per cent of primary and secondary
schools, & A married women were guaranteed independence in matters of nationality
pursuant to Jecree No. 867 of November 1981. Child Development Centres did not
discriminate in any way on grounds of sex. Article 27 of the Constitution provided
that aliens enjoyed the same rights as nationals subject to certain restrictions
gtipulated in domestic public law, but they could not hold public office.

Right to life

401, With regard to that issue, members of the Committee wished to know what rules
and regulations governed the use of firearms by the police and security forces;
whether there had been any complaints during the reporting period concerning
alleged disappearances caused by the police or the security forces or undertaken
with their support and, if so, whether such allegations had been investigated by
the authorities and with what results; what measures had been taken by the
Government in the field of health care, particularly with a view to reducing infant
mortality; and how the infant mortality rate among the ethnic groups compared with
that of the total population.

402. In his reply, the representative of the State party confirmed that there hid
been instances of disappearances, predominantly in war zones. Often, when people
had joined the gontrags without the knowledge of their fam®'lies, they had been
reported as missing. Disappearances had also occurred as i result of the fighting
between the Sandinista People's Army and the goptras and at times it had been
difficult to determine who had actually disappeared. Extensive immunization
campaigns had been organized against polio, smallpox and measles and efforts had
also been made to combat malaria, Children were provided with milk in the
schools. The same health care services were available, without discrimination, to
Nicaragua's ethnic population but it had been difficult to reach those populations
at times because they lived in remote areas and were suspicious of modern medicine.
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Ireatment of prisoners and other detainees

403. With reference to that issue, members of the Committee wished to know whether
the legal situation with respect to torture described in the report had been
clarified; what the procedures were for receiving and investigating complaints
relating to article 7 of the Covenant; whether there had been any such complaints
during the reporting period and, if so, whether those 1llegations had Leen
investigated by the authorities and with what results; what the penalties were for
violating the provisions of article 4 of Ministry of Interior Order No, 069-86 of
21 October 1986; whether that order applied to the use of the so-called
"chiquitas"; whether the United Nations Standard Minimum Rules for the Treatment of
Prisoners were complied with; whether prison regulations and directives were known
and accessible to prisoners; and whether there were any political prisoners in
Nicaragua and, if so, for what reasons they were being detained. Members also
wished to receive further information concerning the alleged failure of the
Government to identify and establish lists of prisoners of war; the conditions and
duration of solitary confinement, the protection afforded to individuals taken
prisoner during the internal armed conflict, the definitions applied to political
prisoners and political crimes, the implementation of the Amparo Act; and the
prisoner rehabilitation régime.

404. In his reply, the representative explained that the national penitentiary
system regulating the treatment of prisoners and other detainees was under the
control of the Ministry of the Interior. Physical or mental torture was not
acceptable under any circumstances and the dignity and integrity of the person were
guaranteed under the Constitution. The procedure for investigating alleged
violations of rights under article 7 of the Covenant were set out in the Amparo Act
of 1980 and court rulings were enforced. The use of the so-called "chiquitas" had
been eliminated in 1989 and the International Committee of the Red Cross, which had
visited the alleged sites of secret prisons in 1989, had found no such prisons.

The International Red Cross had also carried out @ survey of the number of
prisoners in the national and regional penitentiaries. There were no political
prisoners in Nicaragua and, in order to create a climate of peace, individuals who
had been detained for crimes endangering State security had been pardoned during
the recent electoral process. The determination of when an individual who had been
captured during the period of the armed conflict was rehabilitated and ready to be
transferred to an easier treatment régime was made by a team of psychologists and
sociologists working directly with the prison population. Under the open-goals
system, detainees wore free to work in public areas and to spend week-ends with
their families. Such prisoners rarely tried to escape.

Liberty and security of the person

405. With reference to that issue, members of the ‘ommittee wished to know how soon
after arrest a person could contact his lawyer; what was the maximum period of
pre-trial detention; what provisions governed release pending trial; what was the
authority, under the Sandinista Police Jurisdiction Act, of the police; and, in the
absence of a specific provision for compensating victims of unlawful arrest or
detention or persons wrongfully convicted or imprisoned, how such compensation
could be obtained. They also requested information concerning detention in
institutions other than prisons and for reasons other than crimes; provisions for
the judicial review of decisions to place mentally ill persons in institutions; and
legal provisions relating to preventive detention.
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406. In his reply, the representative of the State party said that under the
Sandinista Police Jurisdiction Aot an accused person had to be allowed to contact a
lawyer within 72 hours. Unfortunately, there had been a number of abuses where
accused persons had not been permitted to contact a lawyer, but such difficulties
were being overcome through the remedy of amparo aud the stepped up training of
members of the police in law enforcsment and legal procedures. After the maximum
of five days following au arrest, the police examininy magistrate was obliged,
within a further 24-hour period, to evaiuate the f£ar’.g and decide whether to
release the accused person immediately or to refer the case tc the Government
Attorney for further consideration. 1In the latter vase, the Government Attorney
hadt then three dnys to de'‘de on the merits of the case and whether to institute
proceedings. Thus, the mactimum period of pre-trial detentioa was nine days.
Release from preventive detention on hail or on personal recognizance was possible
under the law.

407. Compensation for unlawful arrest or wrongful imprisonment could be pursued
tarough the courts by procedures established under the Civil Code for human rights
violatlons. Pregnant womer, mentally ill persons and persons with chronic
illnesses or infectious diseases were placed in institutions other than prisons in
accordance with the Code of Criminal Procedure.

Right to a fair trial

408, In connection with that issue, members of the Committee requested information
concerning the legal and administrative provisions governing the tenure, dismissal
and disciplining of members of the judiclary and how the security of tenure and
independence of the judiciary was guaranteed; the jurisdictional differences among
the ordinary courts, the Anti-Somoza Feople's Trihunals ond Military Courts;
popular participation in the courts; the kind and number of coses that were
assigned to the Anti-Somoza's People's Tribunals under Decree No. 1074; the
organization and functioning of the Bar in Nicaragus; and the availability of legal
assistance to criminal defendants. In addition, members wished to know how
military judges were appointed.

409. In his reply, the vepresentative of the State party explained tha% judges of
the Supreme Court wer: elected from lists submitted by the Executive to the
Nat.ional Assembly. Such lists were drawn up by the President in consultation with
members of the leqal prnfession, various political parties and other government
bodies. Appeals Court judges were elrcted by the Supreme Court. The functions of
dissolved bodier such as the Sradlalsta police, the housing court and the agrarian
courts had been given to “he judicial branch, and this had streagthenud the
latter ‘s independence. Nicaragua's only experience with popular participation in
the courts had been the Anti-Somoza People's Tribunals, established in 1983 and
abolished by Decrza No. 296 of 20 January 1988. All the cases pending before those
tribunals had been transferred to the ordinary courts. Former members of the
Natiosal Guard and the goptras who were still in custody had been amnestied by an
order of 9 February 1990. Military courts dealt only with military personrel or,
in exceptional cases, with civilians involved in crimes of a military nature.
Persons who had been judged by a military court could appeal to the Supreme Court.
There was nv organizatiun or professionai group that performed the functions of a
Bar. Defendants vithout means could obtain legal ad.ice from an gx 2fficio counsel
appointed to asgisi: them.
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Fraedom of movement and expulsion of aliens

410. Witr regard to that i1ssue, merbers of the Committee wished to know what legal
provisions governed the \xpulgion of aliens) whether an appeal againgt an expulsion
order had suspannive effect; and whether the Amnesty Act of 23 February 1985 was
still in force. They also wished to receive statistical estimates concerning the
nunber of ne’ —onals who had left Nicaragua subsequunt to 19 July 1979 and the
number that had returned since the enactment of Decree No. 1353 of 4 December 10543
and of Act No. 1 of 23 January 1985.

411. In his reply, the representative of the State party said that under the
Migration Act of 4 May 1982 a residence parmit could be revoked or denied, without
explanation, for offences against public policy or natlionsl security or for
iaterfering in the country's Saternal affairs and in poiitical matters. The
Ministry of the Interior could be petitioned to review an expulsion order and,
under article 27 oi the Constitution, the remedy uf amparo could be invoked before
the Supreme Court of Juctice if an administrative confirmation of expulsion
resulted in injury. The Amnesty Act of 23 January 1985 had been extended several
times and had been supplemented by the National Reconciliation Act, adopted on

13 March 1990, A total of 211 persons had been granted amnesty between April 1989
and February 1990. The number of Nicaraguans who had left the country after

July 1379 or who returned after December 1983 war not known, but more than

5 million people had travelled to and from Nicaragua for various .easons.

Right to privacy

412, In connection with that issue, members of the Committee inquired as to whether
there had bsen any compleints of abuse of authority by unlawful entry and, if so,
vhether such casec had been investigated and action taken to punish offenders and
to prevent a racurrence of the offence.

413, In his reply, the representative said that the home, correspondence and
communications of all individuals were iuviolabl:e in principle, under article 26
of the Constitution and homes could not be entered and searched without a written
order from a competent judge. However, owing to the special circumstances
prevailing in the country that provirsion had been suspended and, in gome
exceptional cases, the Sendinista Police had conducted searches without war:zants,

Freedom of caligion and expression: probibition of propaganda for war and
incitement to national., racial or religious hatred

414, With reference to those issuer members of the Committee wished to know
whether Decree No. 639 of 1981 als' nplied to churches, sects or denominations, in
addition to "associations" or '"orga.izations"; what regulations governed the
ragistration, operation and control of religious denominations; what measures had
been taken to enforce articles 1, 2 and 3 of the General Act onr Social
Communication Media and its amendments and what had been the outcome of
prosecutions under that Act; and whether there were any privately owned radio and
television stations and. if not, whether measures had besn taken to ensvre that
dissenting opinions were yiven a fair opportunity to be heard.

415. Members also wished to know who determined the grounds for revoking the legal

personality of a religious association; whether religion was taught in
non-denominational schoole; how the sharp decivase in the number of Catholic clergy
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between 1979 and 1986 could be explained; whether persons in the media could be
held criminally responsible under provisions of the Generai Act on Social
Communication Media; whether there were any requirements, other than registration,
for establishing a radio or television station or founding a newspaper; and whether
an independent code of ethics in journalism existed in Nicaragua.

416. Replying to questions raised concerning freedom of religion, the
representative of the State party sald that religious association or organisations
wers regulated by the law of 15 November 1983 (Decree No. 1246) but that
responsibility for the central registration of associations was veusted in the
Ministry of Interior. In national security cases, the power to confer or revoke
legal personality rested with the National Assembly. There was complete freedom to
provide religious instruct.on in private and public schools and colleges. In fact,
most private schools were run by priests and were heavily subsidized by the
Covernment. The problems affecting religious groups were due to war conditions and
not to persecutions.

417. Referring to yuesilons relating to freedom of expression, the representative
said that there were 25 private radio stations in the country but that all
toelevision stations were State controlled, Opposition parties had been given
equitable access to radio and television during the 1990 election campaign.
Censorship under the Mass Media Act had been imposed only to a limited degree in
instances where the media had incited to violence or undermined national security.
In order to allay fears that the Act could be used in a repressive manner Auring
the election campaign, control of the media had been transferred to the Supreme
Electoral Council, and that Council had implemented the 1989 Electoral Act in such
a way as to maximize access to the media. Both the Mass Media Act and Decree

No. 511, which restricted information dealing with internal security matters and
national defence, had been superseded by Act No. 78 of 8 March 1990, Nicaragua had
no indopendent code of journalistic ethicu.

Ereedom of assembly and association

418. With regard to that issue, members of the Committee wished to know what were
the main new provisions governing associations as containeA in Decree No., 1346 and
whether that Decree had entered intc force; whether public officials and civil
servants could form trade unions; what were the expacted consequences of the new
Labour Code; and what rules applied to non-political demonstrations.

419. In his reply, the representative of the State party said that Decraee No. 1346
was in force and that more than 130 civil and sacular associations had been created
subsequent to its adoption. The new Lubour Code under discussion was designed to
guarantee compliance with the rules of the International Labour Organisation.

There were no unions for public officials and civil servants. Public
demonstrations for which permits were required were controlled by the Sandinista
Police in accordance with the relevant regulations.

Protection of family and children

420. With referencas to that issue, members of the Committee wished to receive
information on the law and practice relating to the employment of minors.
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421. In his reply, the representative noted that the employment of minors was
covered under Title IV, Chapter IV of the Constitution and by Decree No. 1065.
Article 84 of the Constitution prohibited child labour. Appropriate child
developmont programmes had been establighed,

Right to participate in the copduct of public affairs

422, In connection with that issue, members of the Committee wished to know how
equitable access to public service for members of ethnic, religious or linguistic
minorities, and of the various political parties, was ensured; whether members cf
the armed forces cruld belong to political parties and participate in political
1ife; and for how long a period and through what circumstances political rights
could be forfeited. 1In his reply, the representative said that the Civil Service
Act banned discrimination on grounds of sex, religion or political opinion and was
designed to guarantee political pluralism among State employees. There was
complete freedom to form political parties and 10 of these had participated in the
recent elections. Members of the armed forces could be elected to public office
after having renounced their military office and could participate fully in the
political life nf the country to the extent compatible with their former military
activities. Persons found guilty and sentenced for offences against public policy
were subject to the suspension of their political and civil rights. Minorities
could discuss their problems in the National Assembly in accordance with the
Statute of Autonomy.

Rights of persons belonging to minorities

423. With reference to that issue, members of the Committee wished to know what
changes had been introduced by the Statute of Autonomy for the Atlantic Coast
Region and how the minorities in this region had voted in the elections held on
25 February 1990.

424. In his reply, the representative of the State party said that the procedures
for electing political and administrative authcrities in the two autonomous regions
had been changed so as to guarantee respect for the traditions of the ethnic groups
in each region. Economic projects in the areas of fishing, air tramsport,
education and farming as well as programmes for disseminating ‘nformation in native
languages in the press and on radio and television, had been introduced. The
exploitation of mining, fisheries and other resources had also been promoted in
order to protect the rights of minorities, consolidate the country's polltical and
administrative structure and ensure that there was no discrimination between the
Atlantic Coast region and the Pacific Coast region. Special efforts had also been
m-de to ansure that minorities participated fully in the February 1990 elections.
The Opposition National Union (UNO) had won most of the minority ~onstituencies in
the region but some Sandinista candidates had also been elected.

Gepneral observations

425, Members of the Committee expressed their appreciation to the State party for
submitting an excellent report, and commended the delegation for its co-operation
and competence in replying to the Committee's questions. Members noted with
particular satisfaction that the recent legislative review had led to the repeal or
amendment of some unsatisfactory provisions relating to the maintenance of law and
order and to national security. The caactmeat of the recent Amparo Act, the
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abolition of the Anti-Somoza People's Tribunals, the adoption of the 1987
Constitution and, above all, the free and internationally monitored elections in
February 1990 and the expected smooth transfer of power to the new Guvernment had
all been excellent developments that augured well for the continued consolidation
of the democratic process and the improvement of the human rights situation in the
country. At the same time, members recalled that there had been derogations from a
whole range of rights during several very long states of emergencies and that
certain specific questions in that regard, as well as in respect of various
constitutional and legal provisions, had not been satisfactorily answered. Members
continued to feel special concern about several troublesome areas, including the
powers of the police to inflict punighment of up to six months; insufficient press
freedom; inadequate guarantees for ensuring the independence of the judiciary;
non-compliance with article 9, paragraph 3, of the Ccvenant in respect of the
length of pre-trial detention; the lack of adequate provisions for compensating
victims of human rights violations; and the excessively broad scope of the Amnesty
Act of 1990,

426. The representative of the State party thanked the members of the Committee for
their keen interest and assured them that their comments would be transmitted both
to the current Government and the incoming Government. After the many sacrifices
for peace made by the Nicaraguan people peace was now at hand., He was confident
that this would create optimum conditions for democratic progress and the
protection of human rights.

427. Concluding the consideration of the second periodic report of Nicaragua, the
Chairman again thanked the delegation for the constructive manner in which it had
conducted its dialogue wwith the Committee. The favourable developments that had
resulted from the rece:it elections had impressed the entire world, He hoped that
issues not fully covered in the second periodic report would be dealt with in the
next report which, he trusted, would show continued improvement in the
implementation of the Covenant in Nicaragua.

San Marino

428. The Committee considered the initial report of San Marino (CCPR/C/45/Add.1) at
its 980th and 981st meetings, held on 9 July 1990 (CCPR/C/SR.980-8R.981),

429. The report was introduced by th. representative of the State party, who noted
that since the submission of the report the Republic of San Marino had acceded to
the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punigshment and had accepted the competence of the European Commission of Human
Rights and the Eurcpean Court of Human Rights. In addition, as a result of a
recently concluded agreement with Italy, San Marino had regained its autonomy in
the field of information. That would have a favourable impact on the exercise of
the right to receive information.

430. Members of the Committee extended a warm welcome to the delegation and noted

that San Marino enjoyed a positive reputation in so far as respect for human rights
g was concerned. Members expressed concern, however, at the brevity of the report,

noting that it had not been prepared in accordance with the Committee's

guidelines. They hoped that in its next report the State party would include

information on all of the articles of the Covenant and provide practical

illustrations of the implementation of those provisionms.
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431, With reference to article 2 of the Covenant, members of the Committee wighed
to receive clarification as to the existence of a written Constitution or of other
fundamental provisions that possessed constitutional status, or of a basic charter
of human rights. They also wished to know what was the precise status of the
Covenant in domestic legislation; whether a hierarchy of the law existed in
general; how a conflict between domestic legislation and the Covenant's provisions
would be resolved; whether special committees or commissions existed to deal with
human rights issues; and whether the text of the Covenant and other information
concerning it had been disseminated throughout the country. In addition, members
wished to recelve clarification of the statement in the report that not all of the
Covenant's provisions could be invoked before the courts and requested further
information on Law No. 59 of 8 July 1974.

432, With regard to self-determination, members of the Committee asked for
clarification of the Republic's relationship with Italy in so far as the external
aspects of self-determination were concerned and wished to know whether this aspect
had created any problems in the human rights field, particularly in respect of
extraditions or claims of extraterritoriality.

433. With regard to article 3 of the Covenant, members of the Committee wished to
know what the proportion of women was in public office, particularly in the
legislature, the Congress of State, the Civil Service and in the field of
education, and whether San Marino had acceded to the Convention on the Elimination
of All Forms of Discrimination against Women.

434, Observing that no information on article 4 of the Covenant had been provided
in the report, members of the Committee wished to know what legal provisions would
be applicable if a state of emergency were to occur in the Republic and whether any
controls existed to ensure that in such a situation there wculd be no derogation
from the provisions of the Covenant.

435, Noting, with reference to article 6 of the Covenant, that the death penalty
does not exist in San Marino, members wished to know how serious crimes were
defined in San Marino and what the maximum sentence was for such crimes.

436, Nith reference to article 7 of the Covenant, members welcomed San Marino's
accession to the Convention against Torture but wished to receive specific
information concerning the existing legal provisions prohibiting cruel, inhuman or
degrading treatment or punishment.

437, Concerning article 9 of the Covenant, members of the Committee wished to know
how the presumption of innocence was ensured in criminal proceedings; what
provisions existed for a person to appeul against his detention, especially in case
the police failed to inform the court of an arrest; what was the maximum length of
provisional arrest; how long it took, on average, to adjudicate a criminal case;
and whether there was a significant backlog of criminal cases awaiting trial.
Information was also requested concerning the practice relating to release on bail.

438. Regarding article 10 of the Covenant, members of the Committee requested
information concerning legal provisions governing the treatment of prisoners or
cther detainees and wished to know whether the provisions ¢f paragraph 2 of
article 10, concerring the segregation of accused from convicted persons, were
being complied with.
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439, With reference to article 13 of the Covenant, members of the Committee wished
to receive further information on articles 121 and 127 of the Penal Code,
regulating the expulsion of foreigners, and wished to know whether administrative
authorities as well as judges were empowered to issue expulsion orders.

440. Members of the Committee roquested clarification as to whether the
requirements of paragraph 3 of article 14 of the Covenant were fulfilled as a
matter of law and practice, noting in that regard that the lack of provisions for
compensation for a miscarriage of justice was contrary to article 14. ey also
wished to know whether legislation providing for compensation was being envisaged;
whether the requirement tha% foreigners pay the gautio judiocatum solvi was
compatible with articles 2, 14 and 26 of the Covenant; what the arrangements were
for the training of lawyers and the appointment of judges and ensuring the latter's
independence; why only non-citizens could be appointed as judges; whether San
Marino had administrative courts in addition to the civil and penal courts; and
whether consideration had been given to establishing the institution of Ombudsman,

441, Referring to articles 17 and 18 of the Covenant, members wished to know what
were the exceptional circumstances that justified violation of the privacy of
communications and whether the laws c¢f libel and slarnder Aid not provide for
excessive restrictions on the right to freedom of expression.

442, With regard to article 22 of the Covenant, members of the Committee wished to
receive information on legal provisions governing the establishment of new
political parties in the country.

443, In connection with articles 23 and 24 of the Covenant, memkars wished to know
whether thare was a difference in the equality of rights between married and
unmarried couples and what protection and assistance was given to mothers by the
community. Clarification was alsv requested of the term used in the report
relating to the "moral equality"” of spouses.

444. With reference to article 25 of the Covenant, members of the Committee wished
to receive information corcerning laws relating to the right to vote.

445. With reference to article 27 of the Covenant, members of the Committee wished
to know whether there were any national or religious minorities and, if so, whether
any problems had occurred in relation to the exercira of rights covered under that
article.

446. In response to questions raised under arti.cle 2 of the Covenant, the
representative sald that after the adoption of an internaticnal treaty by the
Parliament of San Marino, a decree was promulgated that gave the treaty the force
of law. The treaty could then be invoked by any citizen. In the case of the
Covenant, there had been no specif{ic legislation referring to its provisions except
tor the decree by which it had entered into force. The Republic of San Marino did
not have a writteu Constitution. However, since its population consisted of only
24,000 inhabitants, fundamental human rights had been guaranteed in practice, under
the common law, since the seventeenth century. 1In 1974, Law No. 59 had been
adopted providing for formal legal protection of such rights and freedoms
including, in general, those set out in the Covenant. Article 1 of that Law
recognized the rules of international law as an integral part of domestic law. The
provisions of Law No. 59 could be amended only by a two-thirds majority of
Parliament, whereas ordinary laws were adopted by a simple majority.
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447, Concerning the question of self-determination, the representative said that
there ware no constitutional links betwsen San Marino and Italy but only
conventional links. The first Convention dated from the mid-nineteenth century and
regulated various aspects of inter-community life. There were no customs posts on
San Marino's frontiers and customs arrangements were left entirely in the hands of
the Italian authorities. Full reciprocity of the political and civil rights of
citizens of both countries had been established in article 4 of a 1939 Convention
which provided, inter alia, that citizens could hold public office in either
country and engage in trade and the liberal professions on an equal footing.

448, With reference to questions raised under article 3 of the Covenant, the
representative sald that despite the fact that recognition of the rights of women
had come rather late, the groportion of women who were active in public service was
relatively high. Five of the 60-menber Great and General Council and 2 of the
10-membde Congress of State, the centras" organ of executive power, were women,
Three womvn had in the past held the position of Captain Regent, which was
equivalent to head of state. The majority of posts in the field of education were
held by women and they were also well represented in the diplomatic and consular
services and at the highest levels of the Civil Service. Despite the desire within
the Republic to accede to the Convention for the Elimination of All Forms of
Discrimination against Women, this had not yet occurred. The smallness of San
Marino's internal administrative structure influenced the international obligations
vhich it was able to undertake and consequently there was & tendency for the
Republic to be late in acceding to international treaties.

449, Responding to questions concerning article 14 of the Covenant, the
representative explained that eligibility for appointment to the judiciary had been
limited, by statute, to non-citisens since the seventeenth century. Until
recently, judges had been appointed to three-year terms which were subject to
reconfirmation by the Council. The requirement for reconfirmation every three
years had been abolished recently but the possibility of returning to the previous
system was again under consideration as a measure to ensure, in a country of such a
small population, the impartiality of justice. Administrative tribunals were first
established on 1 January 1990.

450, Regarding the establishment of political parties, the representative noted
that under article 16 of Law No. 59 of 8 July 1974 all citisens had the right of
association and to join trade unions or political parties. §ix political parties
were currently represented in the 60-member Great and General Council.

451. With reference to article 25 of the Covenant, the representative explained
that all citizens 18 years of age and over who had not had their political rights
suspended had the right to vote, as were the 18,000 citizens of San Marino who
resided abroad. Overseas residents were entitled tc repayment of 75 per cent of
the costs incurred in their return to the Republic every five years to vote in the
elections to the Council. The right to be elected to the Council applied to all
citizens of adult age who had not forfeited their political rights, except that
members of the same family could not be elected to the Council at the same time.
There were no minorities in the Republic of San Marino.

-99-




General observations

452. Members of the Committee thanked the representative of the State party for the
explanations she had provided, which had clarified the main thrust of San Marino's
written legislation. They considered, however, that although the Law No. 59 of

8 July 1974 containing the declaration of rights of gitizens appeared to be a
statute in some ways providing for the same guarantees as a constitutional
provision, many areas of domestic legislation would need to be further clarified in
the next report, including the basic questions of whether all the provisions of the
Covenant were implemented and whether such provisions could be invoked before the
courts. Members also expressed concern about specific provisions, including the
lack of a provision for the review of judicial decisions by a higher court; the
lack of provisions for compunsation in the event of a miscarriage of justice; and
the lack of security of tenure for judges.

453. Members oxpressed the hope that the State party's second periodic report would
be prepared in accordance with the Committee's guidelines and would contain more
precise information on tie legal status of the Covenant and on the implementation
of each of its articles, as well as details regarding the practical difficulties
that had been encountered. They also hoped tha: the report would contain responses
to the unanswered questions raised during the meeting, and suggested that coples of
relevant documents, including the texts of conventions, laws and judicial
decisions, be included in the report.

454. In concluding the cons.decation of the initial report of the Republic of San
Marino, the Chairman again thanked the State party's delegation for its full
co-operation in a constructive dialogue with the Committee that compensated for the
paucity of information in the report. The Committee looked forward to receiving
fuller information in San Marino's second periodic report, which was due in
January 1992.

Viet Nam

455. The Committee ccusidered the initial report of Viet Nam (CCPR/C/26/Add.3) at
its 982nd, 983rd, 986th and 987th meetings, held on 10 and 12 July 1990
(CCPR/C/SR.982, SR.983, SR.986 and SR.987),

456. The report was introduced by the representative of the State party who, after
describing her country's difficult history during the past 45 years, stated that
the Socialist Republic of Viet Nam had very recently embarked on an extensive
movement of renovation and radical reform aimed at liberalizing the economy and
domocratizirg the political system; that created obligations with regard to the
respect and promotion of human rights, both for individuals and for thu Government.

457. The representative draw the attention of the members of the Committee to the
disas\ ‘ous consequences for Viet Nam of the war of aggression waged against it in
defiance of international opinion. She also drew attention to the fact that

in 1985 the Vietnamese National Assembly had adopted the country's first modern
Penal Code which, inter alia, made provision for measures to punish crimes against
peace, crimes against humanity, war crimes and the recruitment of mercenaries.
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458. Members of the Committee noted with appreciation that the initial report of
Viet Nam was concise and had been prepared in accordance with the Committee's
guidelines and that it dealt with all the articles of the Covenant with the
exception of article 4. At the same time, they requested more information c¢n the
de facto situation prevailing in the country and on the difficulties encountered by
the Government in implementing all the provisions of the Covenant.

459. With regard to article 2 of the Covenant, members of the Committee inquired
about the rank of legal provisions in general and more specifically about the
position of the Covenant in the internal legislation of Viet Nam; whether it could
be invoked and whether it had to be applied by the courts; whether the text of the
Covenant had been published and disseminated throughout the country; and whether
the ratification of the Covenant had led to changes in certain laws and customs.
Having not~d with satisfaction the ratification by Viet Nam of a very large number
of international human rights instruments, they asked which institutions guaranteed
Vietnamese the possibility of enforcing the rights set forth in those instruments.

460. Members of the Committee also asked for more detailea explanations on the
classification of fundamental rights in the report and on the problem of conformity
of articles 2 and 4 of the Constitution of Viet Nam with the provisions of the
Covenant. They also asked for further information on the ongoing process of
renovation in Viet Nam and its possible repercussions on respect for the human
rights proclaimed in the Covenant. In addition, members of the Committee noted
that no mention was included, either in the Constitution or the report, of the
right to non-discrimination on grounds of political opinion, which was gquaranteed
under article 2, paragraph 1, of the Covenant, and wished to know what remadies
wero available to victims of such discrimination. Members also expressed concern
about the stress placed consistently in the report on the sovereign right of the
State over the individual, who was required to be in the service of society,
pointing out that such an attitude was in implicit contradiction with the Covenant.,

461. In connection with article 1 of the Covenant, members of the Committee, having
stated that the atrocities committed by the Pol Pot régime in Cambodiu should be
condemned, went on to say that internal problems should be resolved by the
porulations themselves and that intervention by Viet Nam in the affairs of Cambodia
was not desirable. In this context, they inquired whether all Vietnamese troops
had been withd-awn from Cambodia., They also requested clarification of Viet Nam's
reservation to artic e 48, paragrapn 1, of the Covenant on the grounds that "all
sovereign States are not permitted to adhere to the Covenant on a basis of
equality".

462. With regard to article 3 of the Covenant, members of the Committee asked which
inequalities had existed between men and women before the 1986 Law on Marriage and
the Family had been amended and revised; which amendments it had been necessary to
defer and whether they would be taken into account when preparing the new civil
code. Detailed information was also requested about the percentage of women who
were members of the National Assembly, the State Council, the Council of Ministers,
the Supreme People's Court and the Supreme People's Control Commission.

463, Concerning article 4 of the Covenant, members of the Committee had asked
wvhether the protracted periods of struggle experienced by Viet Nam had not left
after-effects, even 15 years after the unification of the country; which rights had
not been restored and which rights had been suspended since the ent:ry into force of
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the Covenant; whether the Constitution made provision for martial law or any other |
state of emergency; and what were the enforcement procedures and which rights could
be suspended in such an eventuality.

464. With reference to article 5 of the Covenant, members observed that while the
war was no doubt responsible for many of the difficulties taced by Viet Nam in
applying the provisions of the Covenant, that fact should not become a
justification for non-respect of certain fundamental rights or for placing
impermissible limitations on the rights and freedoms recognized in the Covenant.

465. Regarding article 6 of the Covenant, members wished to know which crimes were
subject to the death penalty and requested statistics for the last five years on
the number of persons sentenced to death, the number executed and the crimes
involved. Having noted that the Vietnamese Penal Code stipulated an excessive
number of offences, some of which were political or economic in character which
could lead to the death sentence, members of the Committee inquired whether the
Vietnamese authorities were considering reducing the number of offences of this
kind. They also asked for details of family planning policies and on the
provisions regulating abortion, particularly for married women.

466. With regard to article 7 of the Covenant, members of the Committee requested
more detailed information on the situation of persons detained in re-education
camps and on the measures taken by the Vietnamese authorities to improve the
situation. They also wished to know whether measures had been taken to provide
training for members of the police and the armed forces on the rights of
individuals recognized in national legislation and in international instruments;
whether investigations had been opened to shed light on the cases of death and
brutality and, if the answer was yes, what the outcome had been.

467. Concerning article 8 of the Covenant, members asked for information about
forced labour and asked how that practice fitted in with the policy to rehabilitate
those sentenced to prison. More detailed information was requested on how the
re-education camps functioned; on the reasons for which a person was sent to a
camp; on the possibility of challenging an order concerning detention in a
re-education camp; and on the compatibili*y of national legislation with the
provisions of article 8, paragraph 3, of the Covenant.

468, With regard to article 9 of the Covenant, members of the Committee requested
clarifications on the role of the People's Control Commissions; the procedures for
electing their members; the conditions which members of People's Control
Commissions should satisfy; the procedure and functioning of the People's Control
Commissions; the remedies available to the individual who believed that the Control
Commission had committed an abuse against him, and the authorities who monitored
the People's Control Commissions in order to prevent abuses. Information was alio
requested on the system of bail; the compensation to which victims of unlawful
detention and condemnation were entitled and the procedure to be followed in order
to obtain it; as well as the maximum period for the possible extension of custody.

|
|
I
I

469. Concerning article 10 of the Covenant, members of the Committee raised the
question of what was meant by the expression "socio-political education’ and
whether a convicted person could refuse to submit to this practice. They asked
whether there were differences between penal establishments and re-education
establishments and about the grounds on which individuals could be confined in

-102-




them. Members of the Committee pointed out that re-education camps were a form of
detention without a hearing and that such a measure was incompatible with tha new
Penal Code and, in any case, contrary to the provisions of the Covenant. The
question was also raised of whether solitary confinemont existed in Viet Nam and in
which cases it was applied; of the age to which the legislation on juvenile
delinquents was applied and that of the majority for the purposes of criminal law.

470. With regard to article 12 of the Covenant, members of the Committee requested
clarification of the term "limitations established by law for reasons of gecurity
and public order" and wished to know what restrictions were placed on foreign
travel by public employees. Members also asked for further information on the
procedure for departure from and return to Viet Nam and whether any discriminatory
measures could be taken against people roturning if they had left the country
illegally. Members of the Committee asked whether residence papers existed in
Viet Nam; whether these documents constituted a limitation on freedom of movement
inside the couuntry; and whether non-possession of such a document could lead to
prosecution. Having raised the issue of the "boat people", members of the
Committee asked what measures were being taken by the Vietnamese authorities,
intrrnally, to restrict or to prevent this exodus.

471, With reference to article 14 uf the Covenant, members of the Committee asked
for information on the structure of the juliciary and the extent to which the
independence of the judiciary was guaranteed. Clarification was requested as to
the authority which appointed the members of courts, the guarantees of
independence, the measures provided to ensure that external bodies, such as the
People's Control Commissions, did not intervene in the activities of the courts,
and the procedure for settling the conflict of competence between a court eand a
People's Control Commisgsion. Further information was requested on the procedure
and all the steps to be taken in a case where the defendant or his defender
~eaquested more time if they were short of time to prepare the defence. The
question was also asked whether the right to use their own spoken language and
scripts granted to citizens belonging to the different minorities also applied to
foreigoners. The opinion was expressed that the principle of the presumption of
innocence did not appear to be fully rerpected in Viet Nam and that the rules
concerning the handing down of the final sentence appeared to be at odds with the
provisions of article 14 of the Covenant.

472, Concerning article 15 of the Covenant, members of the Committee asked for an
assurance that non-retroactivity of the law was still the rule in Viet Nam. They
commented that unlike Vietnamese legislation, article 15 of the Covenant did not
provide for any possibility of awarding a heavier penalty for an offence committed
before the adoption of a new law.

473. Concerning article 18 of the Covenant, members of the Committee, having noted
that certain abuses ot the right of religious freedom have occurred in Viet Nam,
asked in what circumstances the authorities considered that there was an abuse of
the right of religious freedom and requested specific examples of such abuses.
They also asked whether measures had been taken against the perpetrators of such
abuses. Members also wished to know whether the right to freedom of religious
belief was extended to all creeds or whether *here were some that were subject to
restrictions.
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474, With respect to article 19 of the Covenant, members expressed the view that
article 67 of the Constitution considerably restricted the scope of the rights
contained in article 19 uf the Covenant and requested clarificution in that
regard. Clarifications were requested on temporary censorship and on what was
meent by "the case of emergency and if it is necessary". Members also asked
whether censorship had been applied in practice; whether foreign newspapers could
be obtained in Viet Nam, and whether the activities of foreign correspondents were
subject to any restrictions.

475. In connection with article 22 of the Covenant, members of the Committee asked
whether there were independent trade unions in Viet Nam other than the Viet Nam
Trade Union Confederation and, if so, whether they had the same rights as the
Confederation. They also asked for more information on the legal procedure for
forming trade unions. With regard to the reference to persons who have been
"deprived of citisens' rights or are being prosecuted before the courts", they
asked ir which circumstances one could be deprived of these civic rights.

476. With regard to articles 23 and 24 of the Covenant, members of the Committee
wished to have further details about coercive marriage; on the effects of religious
marriage vig-A-vig civil marriage; on da facto marriage; and on the rights of
children born out of wedlock, particularly from the viewpoint of inheritance.
Members also asked whether there was any discrimination among children, in actual
practice, on the basis of the political background of their parents.

477, With regard to article 25 of the Covenant, the question was raised of the
leading role of the Communist Party and the compatibility of this situation with
respect for the political rights protected by the Covenant.

478. Concerning article 26 of the Covenant, members wondered whether contact had
been fully restored between North and South ard whether tension and recrimination
had abated; and asked specifically whether people in the South who had taken part
in the armed struggle enjoyed the same rights as those who had served in the armed
forces of vhe North. Members also wished to know whether Comm ‘ist Party mombers
were privileged, in fact if not in law, as far as the enjoyment of specific social
and economic rights was concerned; whether the purpose of the identity cards
delivered to citisens was simply to provide them with a document to prove their
identity or whether certain rights and privileges werh extended to holders of such
documents depending upon their nature; how and .then the identity documents were
issued; on what grounds they could be refused; and the extent to which such a
refusal could be considered as tantamount to the deprivation of civil rights.
Members also asked what the Government of Viet Nam was doing to improve the
reportedly very bad situation of large numbers of Vietnamese workers who were
working outside the country, especially in Eastern Europe.

479. With reference to article 27 of the Covenant, members sought clarification of
the term "backward customs", used in the report, and asked how the distinction was
made between good and bad customs and how the latter had been abolished. They also
wvished to be provided with examples of what measures had actually been taken in
respect of minorities so as to be able to ascertain whether their treatment had
been consistent with the protections stipulated in article 27 of the Covenant.

480. Replying to questions \sked by members of the Committee, the representative of

the State party said that as far as the relationship between international
ingstruments and domestic legislation was concerned, the Vietnamese authorities
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recognised that the appliraticn of those instruments did not depend solely on
constitutional or legislative provisions, which generally speaking were not enough
in themselves. Viet Nam appreciated the assistance that the Committee rendered to
States parties hy reminding them energetically of their obligations under the
Covenant., Just recently a dacree-law had been adopted on the signature,
ratification and application of international instruments, which would need to be
followed henceforth by all State organs. Viet Nam certainly intended to move ahead
with the implementation of tine Covenant, but it was faced with immeasurable
difficulties, due among other things to the fact that it was isolated and without
rosources. The representative expressed the hope that United Nations bodies would
help Viet Nam to continue to progress alor3 its chosen path, without having to
suffer any interference in its internal affairs.

481. The representative described different aspects of the process of renovation on
which Viet Nam had embarked, and in particular renovation in the economic and
legislative fields. As far as the economy wus concerned, since the Sixth Congress
of the Communist Party, the State and collective enterprises were no longer the
only two constitutionally recognisad economic sectors; private, mixed and family
enterprises and foreign partners were also acknowledged as economic sectors. As
far as the legislative field was concerred, all laws now required a two-thirds
majority and no longer had to be eadopted unanimously.

482, On the question of the particion of the country into North Viet Nam and

South Viet Nam, she stressed that reunification was a great blessing for the
country, since far from engaging ia fraticidal strife, the citisens of the former
halves of the conuntry lived together in harmony and co-operation. With regard to
the vole of the Communist Party, she said that it must be realiszed that the
introduction of a multiparty system, whicii some thought desirable, would take a
great deal of time and was not in any case in keeping with the Vietnamese
mentality. The Communist Party remained, but the only organ vested with
constitutional and legislative powers was the National Assembly, in which the Party
did not intervene.

483. W.th regard to the incompatibility some wembers of the Committee had found
between certaln constitutional provisions and those of the Covenant, the
repragentative sxplained that most of these provisions no longer existed. A new
constitution was being drawn up in Viet Nam, essentially with the aim of
establishing a new balance of power in favour of the National Assembly, in which
there was the fullest possible popular participation.

484. Replying to questions asked by members of the Committee in connection with
article 8 of the Covenant, the representative of the State party observed that
re-education was indispensable as part of efforts to promote national
reconciliation. GSne stressed that once a person came out of a re-education camp,
he became an ordinary citizen again, who no longer needed to be ashamed of his past
and did not carry any stigma as a result.

485. In reply to questions asked by members of the Committee about arcicle 9 of the
Covenant, the representative of the State party said that directive No. 49 on
administrative detention w=s not in any way illegal, but derived from a decree of
the State Council. The Legislative Commission had admittedly asked for some
provisions of the legislation in that field to be amended or abrogated in order to
nsure greater respect for genuine guarantees in accordance with the law, but it
remained the case that administrative detention was a necessary measure. It was
not appliisd arbitrarily, but in strict compliance with the law.
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486. With reference to questions asked by members of the Committee on article 12 of
the Covenant, the representativ~ of the State party said that there were three
types of procedures regulating exercise of the right to leave the country and
return there. As far as the "boat people"” were concerned, the Vietnamese
Government had stated that voluntary repatriation from the countries of first
asylum would take place in conditions guaranteeing the safety and dignity of the
persons concerned in accordance with domestic and international law and would not
be accompanied by any oppressive or discriminatory measures. The people
repatriated would be authorised to return to their place of origin or to go to
another place of their choice, and the Government would facilitate their
reintegration into everyday life. As regards the freedom of movement and
residence, she explained that Vietnamese citizens had the right to choose their
place of residence freely and were free to come and go. There were certain
restrictions on those rights, applyiag essentially to persons who had been
convicted, and that was for reasons of law and order and security, and not for
economic reasons. Every Vietnamese citizen held both an identity card and a
residence card. The latter, which did not confer any particular privilege, was
intended to serve as evidence of the holder's place of domicile and was issued by
the local police authorities. The system of residence cards had not been thought
up in order to prevent citigens from choosing to live wherever they saw fit, but in
order to maintain a balance in the distribution of the population between town and
country.

487. In answer to the questions asked by members of the Committee on article 18 of
the Coveunant, the representative of the State Party pointed out that the great
majority of the Vietnamese people traditionally practised the Buddhist religion,
which was more a way of life than a religion in the strict sense of the term. She
considered accusations made by foreign organisations concerning alleged arbitrary
arrests of members of religiocus communities to be entirely without foundation. No
one had been arrested in Viet Nam, she said, because of his religious convictions.

488. Regarding the questions raised by members of the Committee on article 22, the
representative of the State party said that the law of 20 May 1957 on freedom of
association no longer met current needs and that a new law was in the process of
being drafted. As soon as it came into force, the Vietnamese authorities would
inform members of the Committee of the conditions that had to be fulfilled in order
to set up an association.

489. Finally, the representative of the State party, on behalf of the Vietnamese
delegation, invited the Committee, together with non-governmental organizations,
such as Amnesty International, to find out about the true situation in Viet Nam for
themselves and to see the real nature of the efforts being made in the country to
ensure respact for justice and humanitarian laws.

General observations

490. The members of the Committee thanked the Vietnamese delegation for providing
the Committee with further information in addition to that in the initial report,
particularly with regard to the process of renovation. Finding that the Vietnamese
delegation had thrown much light on the situation in Viet Nam from various angles,
they observed that it had not provided enough information on the practical
implementation of the Covenant. The members of the Committee drew attention to a
number of fields which continued to give grounds for concern and raised points to
which replies had not been given during the discussion.
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491. Members of the Committee made a number of specific observations and comments
in the foregoing regard. It was noted, for example, that real pluralism had not
yet been introduced in Viet Nam and that problems still remained in providing for
the exercise of political rights. 1In many of the areas that had been touched upon,
it was clear that Vietnamese law and practice were far from beinq in conformity
with the Covenant. Concerning the practice of re-education, members wondere
whether concrete evidence of criminal conduct was available in respect of all
detainees in re-education camps and which courts had decided such cases; and when
such trials had taken place. It was not clear what specific restrictions were
contained in legislation relating to the right to study, travel or reside abroad
and whether such restrictions were compatible with article 12, paragraph 3, of the
Covenant. Regarding administrative detention, the question was not whether that
practice was legal under domestic legislation but whether the relevant law was
compatible with the international obligations assumed under the Covenant. The same
question applied to legislation under which the members of certain religious sects
were detained, freedom of expression was restricted, or persons were assigned to
house arrest without trial. Concern was also expressed that recent administrative
decrees were incompatible with the more liberal measures introduced under the new
Penal Code.

492. Noting that new legislation in the area of freedom of association was under
consideration, members stressed the importance of not leaving large discretionary
powers in that regard to administrative authorities. 1In that connection,
particular reference was made to the important role of private human rights groups
in informing the population of their rights, a vital function that could not be
performed if such groups were not authorized. Members also called special
attention to the fact that while national practices had to be examined in the light
of each country's history and culture, it was important to realize that the basic
purpose of providing for the international protection of human rignts was to
establish certain universal norms that were recogniszed by all States.

493. The members of the Committee expressed the hope that on returning to their
country the members of the Vietnamese delegation would bring to the attention of
their authorities the summary records of the meetings at which the Comnittee had
considered Viet Nam's initial report. They trusted that needed changes would be
introduced and that the State party would provide in its next report tie type of
information the Committee needed in order to be able to help it in its important
programme of renovation.

494. The representative of the State party said that the delegation appreciated the
frank suggestions made by the members of the Committee. Viet Nam fullv realized
the need for change and in fact was already changing, and she hoped that, by the
time the second periodic report was submitted, she would be able to identify many
improvements. The delegation would be happy to return to the Committee to continue
the dialogue that had been initiated. 1In concluding the consideration of the
initial report of Viet Nam, the Chairman thanked the Vietnamese delegation for its
willingness to co-operate with the Committee in a constructive dialogue. He said
that the Committee would appreciate it if the Government of Viet Nam would in due
course p-.ovide answers to the questions raiged by members, and also give
information on any possible difficulties encountered in implementing laws and
judicial procedures designed to ensure L2 enjoyment of the rights recognized under
the Covenant.
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Iunisia

495. The Committee considered the third periodic report of Tunisia
(CCPR/C/52/Ad44.5) at its 990th to 992nd meetings, on 16 and 17 July 1990
(CCPR/C/8R.990-992).

496. The report was introduced by the representative of the State party, who
highlighted developments since the submission of Tunigia's second periodic report,
and in particular events since 7 November 1987, the date on which Mr. Ben Ali had
become President of the Republic. Tunisia had thus firmly embarked on the
promotion of human rights and personal freedoms, with due respect for its tradition
of openness and tolerance. Several commissions had been set up to review the
principal legislative texts in force and to ensure that the provisions of the
international instruments, immediately appliceble under 52 of the Constitution,
were fully respected. In addition, on 7 November 1988, a National Covenant had
been formulated establishing national sovereignty, the republican régime, pluralism
and respect for the rights of individuals. In such a structure, equality between
men and women constituted a priority, in accordance with the preamble and article 6
of the Constitution., Nevertheless, such protection was necessarily limited in the
socio-cultural environment prevailing in Tunisia.

497. Emphasizing his Government's democratic and liberal policy, the representative
of Tunisia said that legislation relating to political parties had been enacted on
3 May 1988. However, anyone who wished to found a political party was obliged to
comply with a number of rules to ensure that the achievements of the past and
present were maintained in the future. Thus, the principles and policies of the
parties must exclude fanaticism, racism and any other forms of discrimination, and
they were explicitly forbidden to base their actions on a particular religion,
language, race or region. In addition, a special body competent to consider
complaints by citizens who felt that the authorities ware not complying with that
legislation had been set up within the administrative jurisdiction.

498. There had been other developments in connection with the freedoms of religion,
expression and association, such as, for example, the granting to the Tunisian
branch of Amnesty International authorization to undertake its activities in
complete legality, and the amendment of the Press Code on 2 August 1988, under
which the banning of a newspaper fell within the exclusive jurisdiction of the
courts. Among the many other developments were the abolition of the Court of State
Security, the unreserved ratification of the Convention against Torture and Other
Cruel, Inhuman or Degrading Punishment, the abolition of the penalty of forced
labour, the amnesty granted to persons convicted of political offences and the fact
that no person under death sentence had been executed since 7 November 1987, An
Act of 18 April 1990 had extended the powers of the Constitutional Council set up
in 1987 by enabling it to be consulted on all draft organizational legislation a:d
draft legislation relating to fundamental rights.

499, On this point, the members of the Committee asked: whether, during the pericd
under consideration, there had been any cases in which the provisions of the
Covenant had been directly invoked in the courts, mentioned in judicial decisions,
or considered by courts as prevalling over those of a domestic law held to be at
variance with the Covenant; whether the commissions set up, inter alia, to review
the Penal Code and the Code of Penal Procedure and to reform the judges' statute
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had completed thei. work; what were the revisions, if any, proposed or envisaged by
those commissions and their effect on the enjoyment of the rights listed in the
Covenant; what action had been taken during the period under comsideration by the
Tunisian League for Human Rights to promote and protect the enjoyment of human
rights; what effect the National Covenant had had on the implementation of the
rights covered by the International Covenant; and what were the prospects for
ratification by Tunisia of the Optional Protocol to the Covenani.

'500. Further information was also requested on the status of the International
Covenant in Tunision domestic law with regard to the possibility for victims of a
violation of the Covenant to lodge an appeal which would be both effective and
prompt and, in particular, on the "“cuonvergent mechanisms" mentioned in the report,
which had been developed by Tunisia in order to guarantee the freedoms recogniged
by the Covenant. It was also asked: whether consideration had been given, within
the context of the reform of the judges' statute, to modification of the operation
of the Higher Council of the Judiciary so as to give it greater independence
yig-A-vig the Executive; what activities had been undertaken in order to make the
Covenant's provisions better known; whether the establishment of a multi-party
system could be reconciled with a Constitution formulated on the basis of the
single-party system; and whether representatives of political forces that were not
officially recognized had participated in the adoption of the National Covenant.

501, Cn the question of relations between the Government and non-governmental
organizations for the protection of human rights, clarification was requested
concerning the independence of the Tunisian League for Human Rights, the extent of
its competence with regard to allegations of violations of human rights and
compensation for the victims of such violations, and its activities in the area of
the promotion of human rights. It was also asked whether it had been consulted
before Tunisia's periodic reports had been drafted and what activities had bee
undertaken by the Tunisian branch of Amnesty International.

502, On the question of the expansion of the competence of the Counstitutional
Council, it was asked whether that body was competent to express an opinion to the
President of the Republic on the conformity of Araft legislation with the Covenant,
how were its members appointed, what wes the duration of their mandate, in which
circumstances could they be removed, in what way was its independence ensured, and
what were the effects of its decisions, in particular if it declared a law
unconstitutional. In this connection, it was asked whether consideration was being
given to the establishment of another mechanism, independent of the Legislature and
the Executive, which could take enforceable decisions.

503. In reply to the questions asked about the status of the Covenant in Tunisian
domestic law, the representative of the State party pointed out that article 32 of
the Tunisian Constitution established the primacy of international conventions over
national law. Moreover, certain legislative texts, such as the Politicel Parties
Act or the Act relating to medical and scientific experiments, referred explicitly
to the relevant provisions of the Covenant. In the event of conflict between an
international standard and a domestic legal provieion, the judge tried as far as
possible to apply the international rule even if in certain verv rare cases, such
a8 the principle of equality with regard to inheritance, the social environment
prevented that from being done. Judges were neverthelass made aware of the
Covenant and did not hesitate to apply it directly if it was expressly invoked as
8pplying to the case in question.
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504. On the question of the commissions which had beéen set up to review Tunigian
legislation, the representative of the State party said that although several of
them had not yet completed their work, draft texts concerning police custody,
pre-trial detention and the abolition of force4 labour had been adopted following
their recommendations.

505. Replying to the questions asked about the Tunisian League for Human Rights, he
emphasiged that the League was particularly representative of the collective
conscience of the population. The League and its governing bodies enjoyed absolute
independence and its officers reflected all shades of political opinion. 1Its
budget was patterned on that of an association. 1Its members were authoriszed to
visit detainees. It had thus recently visited a number of detention centres,
including the central prison in Tunis, in order to ascertain whether the
authorities were complying with prison regulations and had found that substantial
improvements had been made in that respect. The League was kept regularly informed
by the Government of draft legislation affecting the rights of individuals. A
senior official of the Ministry of the Interior directly answerable to the Minister
was respcnsible for receiving all complaints or requests from the League and
conducting inquiries in order to take action on them. Those activities had had
very favourable consequences in many areas including, for example, the withdrawal
of passports and suspension of deferment of military service in the case of
students who had disrupted public order by instigating strikes at universities. 1In
addition, the League was almost automatically consulted on any draft legislation
relating to human rights and public freedoms, and had been associated with the
drafting of the National Covenaant.

506. Replying to other questions, the representative of Tunisia emphasized the fact
that all the forces of the nation, including several political movements, hal been
involved in preparing the National Covenant, which was the tangible expression of
the consensus the various political trends had scught tr achieve in order to foster
respect for the principles on which there was broad agreement in Tunisian society.
Since the basis for this agreement was voluntary accession with a view to
contributing to national development in peace, dignity and respect for freedoms and
the human person, there was therefore no legal obligation to respect the National
Covenant. The question of the ratification of the Optional Protocol to the
Covenant was still being studied, although a_priori there was no objection to its
ratification. The provisions of the Covenant were taught in some establishments,
such as the Police College, in order to promote respect on the part of future law
enforcement officials for the principles established in the Covenant., The
Constitution had not been conceived from the viewpoint of a single party system and
it had therefore simplified the recent adoption of the organic law on the plurality
of political parties. Tunisia had a presidential system in the context of which
checks hed been devised in order to counterbalance the extensive powers available
to the President of the Republic. Moreover, the principle of life presidency had
been abolished. With regard to the independence of the Judiciary, judges were
appointed by the President of the Republic, due account being taken of the
proposals submitted to him by the Higher Council of the Judiciary, which was made
up of ex officio members and of members elected by their peers, thereby
guaranteeing its independence. Judges might not be prosecuted unless the Council
had lifted their immunity.

-110-




507. Answering the questions raised in connection with the Constitutional Council,
the representative stressed that its creation only a few weeks after the
Declaration of 7 November 1987 indicated an intention to establish a tradition in
respect of consultations on the constitutionality of legislation in Tunisia. A
recent law, dated 18 April 1990, stipulated that this body must obligatorily be
consulted by the President of the Republic prior to the submission of draft organic
laws and draft laws relating to fundamental rights to the Chamber of Deputies.

When the Council considered certain legislation to be at odds with the
Constitution, the President of the Republic could refer the draft for
reconsideration to the ministerial department concerned and, usually, the draft was
regarded as unconstitutional. In all casef. the President was required to
communicate the opinion delivered by the Constitutional Council to the Chamber of
Deputies. The Council could also be seiszed of any question relating to the
organization and functioning of institutions. The possible seizing of the
Constitutional Council to hand down opinions a posteriorji on the comstitutionality
of legal texts, however, was still under discussion but, for the time being, was
contemplated only for some stage in the future. Its members, whose number had been
reduced from 11 to 9, (including the President of the Republic himself), were
sppointed by the President of the Republic and were made up of ex officio members
and other prominent persons. The length of the maudate of those persons was left
to the aiscretion of the President of the Republic whereas the ax officio members
by right sat as long as they occupied their —ost.

Btate of emergencs

508. With regard to that issue, members of the Committee wished to know whether
there were any legal provisions, other than article 46 of the Constitution,
relating to the introduction of a state of emergency and, if so, whether they were
in conformity with the provisicns of article 4, paragraph 2, of the Covenant.
Additionally, it was inquired what the maximum duration of the state of emergency
wvas: whether the National Assembly could adopt measures to bring the state of
emergency to an end if it considered that circumstances justified it; and whether
there was some form of judicial coantrol over measures taken during such an
emergency. Clarification was also sought of the extent of discretionary power held
by the administrative authorities during a state of emergency.

509. In his reply, the representative of the State party explained that the decree
of 26 January 1978 regulating the state of emergency had only been applied twice,
in January 1978 and January 1984. In those cases the legislative sad executive
authorities had taken care that nothing was dons beyond what was ~sxpressly stated
in the decree. Furthermore, there was sn administrative tribunal which was
competent to deal with all administrative decisions and abuses and which pronounced
8n application for stay of action when necessary. Notwithstanding the state of
emergency, there was no reduction in the power of that tribunal to oversee the
decisions of the administration in all circumstances.

Non-discrimination and equality of the sexes

510, With reference to that issue, members of the Committee wished to receive
detailed information regarding curront plans to remove from Tunisian legislation
remaining inequalities, such as those relating to inheritance., the granting of
nationality by virtue of filiation. discrimination against the female spouse under
article 407 of the Penal Code and the husba..d's prerogatives as head of the family;
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and on the activities undertaken to enhance the role and status of women during the
reporting period, particularly by the Nauional Union of Tunisian Women. In
addition, it was inquired whether there was any plan to secure equal treatment for
all working mothers; whether the Education Act mentioned in the report also covered
university education for women; whether filiation of a child could also be
established through the wife or through an unmarried mother; and whether provisions
were made for maternity leave in smployment sectors other than the civil service.
Clarification was, in particular, sought concerning araas where discrimination
still existed in practice such as in the area of inheritance, where there seemed to
be a clear conflict between the provisions of the Covenant and Tunisian legislation.

511, In his reply, tho representative of the State party noted that the process of
implementation of the principle of equality of the sexes in Tunisia since its
independence had been a gradual one. Such evolution had had to avoid any false
step that would have negatively affected family stability, based on ancestral rules
and traditions. However that had not prevented the legislature from adopting many
positive measures such as abrogation of polygamy and divorce by repudiation,
equality iu guardianship of children, the granting of custody of the child to the
mother in case of the father's death, and the award of a pension to a spouse who
had suffered moral or .naterial ’‘niury. As regards nationality, the wife or mother
could transmit her nationality to husoand or child under certain conditions and a
foreign child could obtain Tunisian nationality on the basis of a simple
deciaration made during the year before attaining majority. Article 207 of the
Penal Code dated from 1913, w.aen polygamy had been widely practised in Tunisian
society. Tt would surely be revised towards greater equality in the context of ih-r
current rsv!sion of the Penal Code. Concerning the prerogatives of the husband as
head of the family, it had to be recalled that the rights and duties of the
spouses, as pruvided by the Code of Personal Status, corresponded to the functions
actually carried out ir the household by the man and woman. Women were® represented
on municipal counc... in a proportion ¢ 14 per cent, and six women had recently
been elected as members of Parliament. There was a woman in the Government and
girls constituted 44 per cent of the school population.

512. Inejquality betweer the sexds still existed, but steady progress was being made
towards more equitabls; legislation. For example, judges in divorce cases now were
obliged to give priority to the wife in respect of the family home. With regard to
inheritance, it was to be noted that since the Tunisian family generally had a
strong sense of unity, the prospects of girls were not usually prejudiced.

However, it was impossible to force the pace in that particular area, and to
overturn principles that were 14 centuries old.

Right to life

513. With regard to that issue, members of the Committee inquired whether any
revision of the Penal Code, with a view to curtailing the number of offences
currently punishable by ths death penalty, was being contemplated. In addition,
information was sought regarding the difficulties which prevented the introduction
of a bill to abolish the death penalty, and the application of such penalty to
crimes of rape.

514. In his reply, the representative of Tunisia said that a special review
commission on criminal legislation had proposed that ‘he number of offences
punishable by the death penalty should be reduced. Since 1987, no death sentences
had been carried out; they had all been commuted to life imprisonment. The exact
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length of the sentences which would actually be served would, however, depend on
factors such as the conduct of prisoners. He further agreed that the list of
offences punishable by the death penalty was long and that it should be shortened
as a first step.

Libexty ar

515. In connection with those issues, members of the Committee wighed to know
whether there had beun any allegations of torture and similar offences during the
reporting period and, if so, whether appropriate investigations were made and
offenders brought to trial; what measures for fighting unemployment and preventing
delinquency were being contemplated by the Tunisian authorities other than
compulsory civil labour; whether there were any plans to repeal Act No. 78-22 of

8 March 1978; and what proportion of persons accused of offences or crimes were
held in pre-trial detention and what purcentage of the latter were detained for a
period as long as 18 months. They also requested information on detention in
ingtitutions other than prison and for reasons other than crimes.

516. Additionally, detailed information was requested on 23 alleged cases of
torture and three suspicious Qeaths in custody. In that regard, it was inquired
whether those responsible had been tried, whether victims had been compensated, and
what practical steps were being taken tn bring an end to such practices. Members
wondered what procedure, other than that of Act No. 87-70 of 1987 relating to the
recording by police o:ificers of any acts of violence committed against persons held
in police custody, was followed in regard to allegations of torture or
ill-treatment; and whether failure to provide medicines for detainees was
considered as constituting ill-treatment. Clarification was also sought of the
implementation of article 13 big of the Penal Code, according to which magistrates
were entitled to delegate the interrogation of suspects to police officers.

517. With regard to detention in custody, it was inquired whether Je“.-. w"s were
entitled to apply for the assistance of a lawyer or to commrnicats: w! . _heir
families; what the maximum period was of detention in custody an. vi wi1. basis
such a period could be extended; the extent of the examining magistrate s power to
decide on the duration of periods of detention; and what legal provisicus, if any,
were applicable to detention without trial. It was also asked whethe. there was
any legislation governing the detention of drug addicts, vagrants, or persons with
infectious diseases; whether a person detained in a psychiatric hospital had the
right to apply for a judicial review of his case; and whether hard labour had been
abolished by Act No. 89-23 of 1989. Lastly, members observed that obligatory
civilian lebour, used as a meens for combating unemployment, appeared to be
incompatible with article 8 of the Covenant.

518, In his reply, the representative of the State party emphasized that subsequent
to the changes which occurred on 7 November 1987, it had been a priority of the
authorities to implement effectively both the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment and relevant domestic
legiglation., The Government was therefore making every effort to make the various
relevant services aware of their responsibilities and to establish administrutive
structures to detect and investigate cases of abuses of power. During the
reporting period, there had been 20 allegations of cases of torture, two thirds of
which nad been found justified. Those responsible had been sentenced to terms of
imprisonment and automatically suspended from their posts. Concerning the three
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ceses of violent deaths in penal establishments, ad hog investigations supported by
medical evidence had shown that they involved suicide. One hundred and twenty nine
cases of abuse of power by public officials had also been brought bhefore the courts
and, so far, nine sentences of imprisonment had been imposed. The dangers inherent
in the multiplication of commissions rogatolres were recognised, but the lack of a
sufficient number of examining magistrates made that practice unavoidable for the
preseat.

519. Responding to other questions, the representative pointed out that the 1978
Act introducing civilian ‘abour had been designed to benefit young people who ware
not following courses of study and had no employment., They were employed in
various kinds of public works, received vocational training, and were paid the
equivalent of the minimum guaranteed wage. Since a wide range of other measures
had been taken to combat unemployment and delinguency, the system of civilian
labour might eventually no longer be needed in the future. Pre-trial detentioa of
six months extendable to 18 months was perhaps too long, and it was also recognized
that owing to the slowness of the judicial process, it was not unusual for a
lengthy period to elapse before a case came to trial. The Tunisian Government was
endeavouring to solve the problem by setting up a new institute for the training of
magistrates and by creating more courts. The term "detention" was only appropriate
in the case of persons deprived of their liberty as a result of a court sentence.
There were no other grounds for detention. Any citizen who was mentally ill and
who represented a threat to public order or public safety could be interned in a
psychiatric hospital, but only following an order issued by the Minister of Public
Health. An appeal against such internment could be made by the person concerned or
a relative to a joint medical and legal committee. A draft Mental Health Act had
recently been introduced under which only hospitals and health institutions would
be authorised to intern persons suffering from mental disorders.

520. The period of custody was fixed by law at four days, renewable once, with the
possibility - as an exception - of a further two days. Under no circumstances
could custody legally exceed 10 days, a period that was considered tc be reasunable
given various practical difficulties involved in making it shorter - such as the
lack of judicial police officers competent to conduct inquiries. Exceptional cases
whare the period of custody had been longer were thoroughly investigated and
sanctions had been imposed. A number of commissions were actively engaged in
seeking the greatest possible harmonization of all Tunisian Codes with the
provisions of the Covenant. Efforts were being made, for example, to eliminate
shortcomings in respect of the practical possibility for a detained person to
contact a lawyer and his family. The law of 26 November 1987 on custody and
pro-trial detention allowed detained persons or members of their family to call for
a medical examination during or at the end of the period of custody. Any refusal
had to be the subject of a written statement countersigned by the detainee.

Right to a fair trial

521. With regard to that issue, members of the Committee asked, in view of the
executive branch's discretionary powers in respect of the appointment, assignment
and tenure of judges, how the independence and impartiality of the judiciary was
guaranteed in Tunisia. They also wished tc know whether there was any free legal
aid and advisory scheme and, if so, how it operated. Additionally, observing that
an appeal to a higher instance was not always possible in the case of sentences for
criminal offences, it was asked whether measures were being adopted to eliminate
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that deficiency, which appeared not to be in conformity with the provisions of
article 14, pararsph 5, of the Covenant. With reference to Tunisian military
courts, members asked whether decisions of a military court could be reviewed by
the Court of Cassation; whether there was any discernible tendency to reduce the
competence of the military courts; and how the competence of military or ordinary
courts would be determined in cases involving a group of defendants including
members of the armed forces.

522. In his reply, the representative of Tunisia recalled that the Higher Council
of the Judiciary, which wvas composed of ax officio and elected members, had to
endorse all proposals in respect of the appointment of judges, whose independence
and lipartiality were fully guaranteed by constitutional and other provisions.
Legal aid weas available in accordance with a decree of 1956 which provided for the
assignment of lawyers to defend the interests of demonstrably needy persons. Free
legal consultations were, however, not currently available in Tunisia. Subject to
certain exceptions regarding administrative law, Tunisian legislation offered all
the judicial guarantees, including the automatic reduction of sentences under
certain conditions and the right of appeal. Military courts were long-established
institutions, dAuly constituted and of a non-exceptional nature, functioning in
accordance with the normal rules of law. Such courts dealt with the totality of
any case involving military personnel. That included passing judgement with regard
to any non-military co-defendants. - It had not been deemed necessary to dismantle
those courts, which were presided over by civilian judges, but the question would
be kept under review,

Ezeedom of movement and expulsion of aliens

523. With reference to that issue, members of the Committee wished to know how
often the issuance, renewal or extension of a passport had been restricted during
the reporting period, pursuant to Act No. 75-40 of 14 May 1975 and whether the
lodging of an appeal against an exrulsion order issued by the Minister of the
Interior had suspensive effects. Clarification was also requested on the
conformity with article 12 of the Covenant of the restrictions on the issuance or
the renewal of a passport in a case where an individual might injure the good
reputation of Tunisia. Further information was regquested about the 196 persons
vhose passports had been withdrawn and whose rights had been restored as a result
of the intervention of the Tunisian League for Human Rights. Further details were
also requested on the concept of expulsion as undergtood in Tunisian law, on the
Minister of the Interior's possibility of dclegating his authority in connection
with the signing of expulsion orders, and on the right of Tunisian citizens to
leave their country.

524. Answering the questions on restrictions on the issuance of passports, the
representative of Tunisia explained that the cases that allowed limitations were
defined very restrictively by the Act of 14 May 1975. Such limitations were
applicable either at the request of the Office of the Attorney-General or when the
person concerned was the subject of legal proceedings, or was wanted for a crime or
offence or in order to serve a term of imprisonment. Other rescrictions involved
considerations of public order, security and injury to the good reputation of
Tunisia abroad. The considerations of public order and security were related to
the activities to combat the major international problems constituted by the drug
trade, the abduction of individuals for the purposes of prostitution, serious crime
and terrorium. The expression "good reputation" used in that coatext was outdated
and no longer cousistent with Tunisia's current goals. Nevertheless, in the case
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of Tunisiany perpetrating crimes or offences abroad, for example, offences of
procuring committed by nationals in third countries, the restriction on the
issuance or renewal of a passport on the ground that an individual might injure the
good reputation of the country was still fully justified. All limitations on the
iasuance of passports were applied with the utmost care and the committees
entrusted with the dossiers were subject to governmental supervision. vurther,
anyone incurring a limitation which he considered to be unlawful or irregular could
file an appeal on the grouunds of abuse of authority to the Adminstrative Tribunal.
Of the 296 ceses in which persons had requested the intervention of the Tunisian
League for Human Rights, almost 200 had been iesolved.

525. Answering other quustions, the representative of Tunisia explained that under
the Act of 8 March 1968, only the Minister of the Interior - no delegation of
authority being possible in that area - could issue an expulsion order against any
alien whose presence in Tunisian territory constituted an immediate threat to
public order. A stay of execution might be granted for a limited period for
humanitarian or material reasons and was issued within 24 hours. The expulsion
order could be appealed. In any case, there had been no instance of expulsion
since 1987, He explained that should an alien be unable to leave Tunisgia, he would
be granted a stay of execution for humanitarian reasons and made subject to a
restricted resideuce order until he could leave the country.

526. The members of the Committee asked: what were the prescribed procedures for
official registration or for ohtaining necessary authorizations by religions or
religious sects other than Islam, Catholicism or Protestantism and the Jewish
faith; how many such smaller religious sects were actually established in Tunisiaj
and wheither any local periodicals had been seized or any foreign periodicals banned
by the Minister of the Iaterior during the reporting period. They also asked for
information concerning the activities of the Higher Communication Council since its
establishment in January 1989. It was also asked: whether the founding of
periodicals was subject to mere notification or whether official permission had to
be granted by the Minister of the Interior; what were the grounds on which this
permission could, if necessary, be refused; and whether it was possible to appeal
against a decision of the Ministry »f the Interior refusing permissicn for
publication or a decisiun by a court of first instance banning publication of a
periodical. Clarification was requested concerning libel by the press and, in
particular, the means of defence available and the right of reply provided for in
the Press Code. It was asked whether there was a growing tendency to offer leas
protection to political and other personalities against the danger of libel or
whether instead there continued to be a relatively rigid system of protection for
public figures. The guestion was also raised of the extent to which objectivity
was guaranteed on radio and television, whether there¢ was an agency that regulated
radio and television broadcasting, whether there were regulations guaranteeing the
right of everyone tc seek, receive and impart information and ideas of all kinds,
and whether journalists were represented on the board of directors or took part in
the appnintment of the editor. Information was requested about restrictions on the
freedom of expression and their conformity with articie 19 of the Covenant.
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527. In reply to the questions asked, the representative of the State party noted
that the exercise of religious freedom was a right embodied in the Constitution and
fully guaranteed in practice. The Prass Code had undergone fundamental changes.
For example, the Public Prosecutor could no longer ban newspapers or periodicals
aipe die simply at the request of the Ministry of the Interior. The Ministry of
the Interior could now seize only a single issue of the pu iication in question,
and then only in grave circumstances. The Ministry of the Interior had taken such
steps on three occasions. The measures had been of a special nature and had been
prompted by serious breaches of the law and disturbances of public order, to the
exclusion of any other consideration. The Higher Communication Council had been
established to devise measures designed to guarantee full freedom of expression,
information and communication, facilitate the development of legislation in that
field, and develop and improve the quality of the technical infrastructure of
communications. It was alsoc engaged in ensuring observance of the principle of
pluralism and of the right of various political tendencies to express their views
on radio and television. With regard to uefamation in respect of the press, he
cited a specific example demonstrating that, while the Press Code contained
provisions which could be described as archaic, the interpretation and application
of the legislation remained flexible. The Press Code also recognized the right of
persons who considered themselves to have been injured by a press article to have a
correction inserted in the organ which published the original article.

528. Replying to other questions, he said that the authorisation issued by the
Ministry of the Interior for the founding and publication of a newspaper,
periodical or journal was an administrative decision, and such authorizations were
granted only to applicants who fulfilled all the necessary conditions. With regara
to the freedom of conscience of journalists, there was no law in Tunigia
prohibiting journalists from participating in the management of the company with
which they were associated.

Exeedom of assembly and association

529. The members of the Committee asked: whether the three new political parties
formed since the adoption of Act No. 88-32 of 2 May 1988 had participated in the
parliamentary and presidential elections of 2 April 1989 and, if so, how many votes
they had received; what was the current political composition of the Tunisian
Parliament; and how many applications for authorizations concerning the operation
of political parties had been rejected, and for what ressuns, under the Organic Law
of 2 May 1988,

530. In reply, the representative of the State party said that the three parties
formed following the adoption of the Act of 2 May 1988, bringing the number of
political parties in Tunisia to seven, had received between 0.15 per cent and

0.37 per cent of the vote in the recent parliamentary and presidential elections.
Victory in the legislative elections had gone to the candidates of the
Rassemblement Constitutionnel Démocratique, which had won all 141 seats in the
Chamber of Deputies. Under the Organic Law of 1988, any organisation wishing to
set itself up as a political party must meet a number of conditions, the principal
ones concerning the observance and protection of human rights and the attainments
of the nation, the republican system, its basic precepts, the principle of the
govereignty of the people and the principles governing personal status. If an
application to form a political party was rejected, it was usually because it had
not bean presentcd in the correct form. However, one application had recently been
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rejected on the grounds that some founders of the group had been sentenced to
unsuspended prison terms of three years. Any decision to reject such an
application was open to appeal before a special chamber of the Adminisgtrative
Tribunal.

Protection of the family and childrep

$31. Members of the Committee asked for further information: on the links between
the Higher Council for Child Affairs and the Ministry of Childhood and Youth; on
the activities undertaken by those two bodias since their formation: and on the

implementation of articles 53 and 55 of the Labour Code concerning the employment
of minors.

532. The representative of the State party replied that the Higher Council for
Child Affairs was a specialized interdepartmental advisory body which assisted the
Minister of Childhood and Youth - who presided over it - in formulating government
policy regarding childhood. The Inspectorate-General of Labour, which was
responaible for monitoring implementation of the provisions of the Labour Code,
including those of articles 53 and 55, was a body of specialiged and sworn civil
servants authoriszed to report violations of the Labour Code to the Public
Prosecutor.

Right to participate in public life

533, Members of the Committee asked whether the disfranchisement of persons
sentenced to an unsuspended term of imprisonment exceeding three months or to a
suspended term exceeding six months was for life or limited to a specified period.
It was also asked whether there had been cases of persons nf the Islamic faith
being dismissed from the civil service.

534. Replying to the guestions asked, the representative of the State party said
that disfranchisement was not for 1ife. Under articles 367 end 370 of the Code of
Penal Procedure, rehabilitation could be granted after a period of three years
following completion of the sentence, its prescription, or its reduction in the
case of criminal penalties, and after one year following completion of sentence for
other offences, subject to good behaviour during the period of detention,
Furthermore, there was a very strictly applied rule in the Tunisian civil service,
that no indication of the religion of a civil servant could appear in his file. No
civil servant could be dismissed without a valid reason and, in any event, the
gravity of the offence must pe assessed by the Disciplinary Board. It was thus
impossible to determine whether any of the many applications for repeal of
administrative decisions were rmade by followers of Islam.

General observations

535. The members of the Committee welcomed the excellent report of Tunisia and the
highly constructive nature of the dialogue between the Tunisian delegation and the
Committee, which had provided the Committee with a clearer picture of the rapid
changes which had taken place in Tunisia since 1987. The release of political
prisoners, the creation of new institutions, the introduction of political
pluralism and the efforts made to bring the whole legislative system more into line
with the provisions of the Covenant constituted irrefutablie progress in the
protection of human rights and augured well for the future. Some members of the
Committee, however, said that their misgivings had not been entirely allayed,
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particularly with regard to the length of time for which and the conditions under
which persons could be held in custody and the continued existence of a number of
measures which discriminated against women, particularly those concerning
inheritance., Concernr were also expressed about compulsory civilian labour being
in conflict with the provisions of article 8 of the Covenant; cases of torture or
ill-treatment in police stations; the death penalty which, while actually never
imposed, was still provided for in too many cases; tahe legislation on passports and
a number of provisions of the Press Code concerning defamation and the banning of
periodicals; the lack of effective and prompt remedies; and certain restrictions on
the ability to form political parties.

536. The representative of the State party said that the dialogue with the
Committee had provided his delegation with a better understanding of the
shortcomings of the human rights situation in Tunisia and assured the Committee
that the comments made would be passed on both to the Government and to the various
commissions responsible for reviewing legislation. The Committee would then be
xept informed vf the reforms undertaken, as they were adopted.

537. In concluding the consideration of the tnird periodic report of Tui‘sia, the
Chairman thanked the Tunisian delegation for its spirit of co-operation. The
substantial progress made since the beginning of restructuring in Tunisis was
evidence of the Government's political will to pursue that course and tc bring to
the human rights situation such improvements as were still needed in a number of
areas.

Zaire

538, The Committee considered the second periodic report of Zaire
(CCPR/C/57/A44.1), together with additional information submitted subsequent to the
consideration of the initial report (CCPR/C/4/Add.ll), at ite 993rd to ¥95th
meetings, held on 17 and 18 July 1990 (CCPR/C/SR.993-8R.995).

539, The report was introduced by the representative >f the State party, who
explained that in view of the short time which had elapsed since the earlier
submissions of his Government in 1987 and 1988, the second periodic repurt confined
itself to providing information about recent changes in national legislation and
about Aifficulties faced and progress achieved in protecting and promoting
citizens' rights. Some major political changes had taken place in Zaire recently
involving, in particular, the abandonment of the one-party system and the
restoration of the multi-party system. This had been announced by the Fresident in
April 1990, when he indicated that three parties would henceforth participate in
Zaire's political life. A transitional Government would be responsible for making
the necensary institutional arrangements and a new Constitution would be drafted by
an ad hoc commission. The current Constitution which had aow been revised to
reflect the new political pluraliem was to remain in force until 30 April 1791,

The holding of primary, legislative, and presidential elections iv 1991 was also
announced., In addition, che Zairian Family Code, which had come into force on

1 Auyust 1988, introduced two important innovations: the right of a widow to
succeed her deceased husband and the abolition of the concept of the naturzl child.
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Conastitutional and legal framework within which thy Covenast is implemented

540. With reference to that issue, members_ of the Committee scught clarification as
to the status of the Covenant within the Zairian legal system. They asked, in
perticular, whether the Covenant could he directly invoked in court and, if so,
whether there had been any instances where that had occurred and whether
contradictions between domestic legiglacion and the Covenant had been resolved.
They also wished to know why the number of authorized political parties had been
limited to three under the new system; what the powers and functions of State
Commissioners (Ministers) were, particularly those of the State Commissioner of the
Ministry of Rights and Freedoms of the Citiszen in respect of appeals from Supreme
Court decisions; and what measures had been taken to promote yrcater public
awareness of the provisions of the Covenant and the Optional Protocol, particularly
through the mass media and educational programmes. With regard to the latter
instrument, members of the Committee wished to know what follow-up had been given
by the Zairian authorities to the Cummittee's views in respect uf communicatioans
Nos. 138/1983, 241/1987 and 242/1987. Additionally, they requested comments
concerning allegations that the authc:s of communications to the Committee under
the Optional Protocol had been subjected to legal action in Zaire and that Zairian
citizens had been subjected to torture and ill-treatment merely for being found in
possession of documents such as the Covenant.

541. Further, members of the Committea observed that the second periodic report of
Zaire did not conform sufficiently <o the Committee's guidelines regarding the form
and contents of reports, noting in particular that informat.on responding to the
Committee's earlier questions as well as about the difficulties ernerienced and
progress achieved in implementing ths Covenant was far too brief., They also wished
to know whether the legislature in Zaire was required to conazult the Supreme Court
before ratifying a treaty, or merely empowered to do so if it had doubts as to the
constitutionality of the treaty; whether the Constit