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Executive summary 

 
 The Commission, in resolution 2001/46, paragraph 11, requested the Independent Expert 
to “examine the existing international criminal and human rights framework for the protection of 
persons from enforced or involuntary disappearance” and to identify gaps “in order to ensure full 
protection from enforced or involuntary disappearance”.  As indicators for “full protection”, the 
Expert took into account the relevant standards of protection developed by the Working Group 
on Enforced or Involuntary Disappearances and other expert bodies of the Commission, by the 
case law of the relevant international and regional treaty monitoring bodies and human rights 
courts, by the United Nations Convention against Torture, the United Nations Declaration on 
Disappearance, the Inter-American Convention on Disappearance, the draft convention on 
disappearance and in the relevant legal literature. 
 
 It emerges from this study that enforced disappearance is one of the most serious human 
rights violations, which, if committed as part of a widespread or systematic attack against 
civilians, constitutes a crime against humanity.  As the annual reports of the Working Group on 
Enforced or Involuntary Disappearances to the Commission show, enforced disappearance today 
can be considered a universal phenomenon which continues in a considerable number of 
countries in a systematic manner.  The crime of enforced disappearance is not only directed 
against the disappeared persons but equally against their families, friends and the society they 
live in.  Often, the disappeared persons are killed immediately, but their children, parents or 
spouses continue to live for many years in a situation of extreme insecurity, anguish and stress, 
torn between hope and despair.  They must, therefore, also be considered as victims of enforced 
disappearance. 
 
 In view of the extreme seriousness of this human rights violation, various measures 
have been taken in response by the international community at the universal and regional levels, 
and certain standards have been developed in the framework of international human rights, 
humanitarian and criminal law.  At the same time, it must be recognized that protection against 
enforced disappearance is a slowly developing concept with many gaps, disputed questions and 
uncertainties. 
 
 Until today, no specific human right not to be subjected to enforced disappearance has 
been recognized, although this human rights violation has occurred systematically for almost 
30 years.  It is generally considered as a multiple human rights violation but there is no 
agreement on which human rights, apart from the right to personal liberty, are actually violated 
by an act of enforced disappearance.  The various attempts at defining enforced disappearance in 
international human rights and criminal law have had differing outcomes.  Although there seems 
to be general agreement that enforced disappearance needs to be combated by domestic criminal 
law measures (including the principle of universal jurisdiction) and by a broad range of 
preventive measures, no legally binding universal obligations exist in this respect.  Since the 
protection of international criminal law will only apply in exceptional cases, universal 
jurisdiction in clearly defined individual cases of enforced disappearance, with appropriate 
punishment, will constitute the most effective measure to deter the practice of enforced 
disappearance in the future.  Finally, there exist many gaps in respect of concrete measures of  
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prevention (such as the obligation to maintain centralized registers of all places of detention and 
all detainees) and in respect of the right of disappeared persons and their families to an effective 
remedy and to reparation. 
 
 Thus, the gaps in the current international legal framework outlined in the present 
report clearly indicate the need for a “legally binding normative instrument for the protection 
of all persons from enforced disappearance” as referred to in paragraph 12 of Commission 
resolution 2001/46.  Such a legally binding normative instrument might be drafted as a separate 
human rights treaty, such as the draft international convention on the protection of all persons 
from forced disappearance, as an optional protocol to the Convention against Torture, or as an 
optional protocol to the International Covenant on Civil and Political Rights.  Under the 
assumption that Governments wish to avoid a further proliferation of treaty monitoring bodies, 
the Human Rights Committee might be in the best position to undertake the additional task of 
monitoring States’ compliance with their obligation to protect persons from enforced 
disappearance. 
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I.  MANDATE AND METHODS OF WORK 

 
1. In its resolution 2001/46, of 23 April 2001, the Commission on Human Rights requested 
its Chairperson, after consultations with the Bureau and the regional groups, to appoint an 
independent expert to examine the existing international criminal and human rights framework 
for the protection of persons from enforced or involuntary disappearance, taking into account 
relevant legal instruments at the international and regional levels, intergovernmental 
arrangements on judicial cooperation, the draft international convention on the protection 
of all persons from enforced disappearance transmitted by the Sub-Commission in its 
resolution 1998/25, and also comments of States and intergovernmental and non-governmental 
organizations, with a view to identifying any gaps in order to ensure full protection from 
enforced or involuntary disappearance and to report to the Commission at its fifty-eighth session 
and to the working group established under paragraph 12 of the same resolution at its first 
session.  On 22 June 2001, the Chairperson of the Commission appointed Mr. Manfred Nowak 
as independent expert to carry out this mandate. 
 
2. The expert considers this mandate to be of an exclusively legal nature.  It consists of the 
following steps: 
 

− Analysing the present international legal framework concerning disappearances; 
 

− Identifying gaps in this legal framework; and 
 

− Reporting to the Commission and its future intersessional working group. 
 
3. In order to provide a comprehensive overview of the existing legal framework, the expert 
decided to include, in addition to the references listed in the Commission resolution, a short 
analysis of international humanitarian law.  He also took into account relevant case law of 
regional and international human rights courts and treaty monitoring bodies, as well as legal 
literature concerning disappearances.  Since the Commission explicitly requested the expert to 
take into account also the draft convention on disappearances, as well as the comments of States 
and intergovernmental and non-governmental organizations (NGOs), the expert decided to 
include in his report also a few preliminary comments on the draft convention; he will, however, 
refrain from analysing the draft and commenting upon it in detail since this would, in his 
opinion, interfere with the work of the future intersessional working group.  A short description 
of the phenomenon of enforced disappearances introduces the topic and provides some empirical 
background for a better understanding of the need for an appropriate legal response by the 
international community. 
 
4. The main task of the expert is to identify “gaps in order to ensure full protection from 
enforced or involuntary disappearance”.  In order to identify these gaps, the expert has to 
compare the existing legal framework with a possible future legal framework aimed at ensuring 
full protection.  He interprets the term “full protection” as the best possible system of protection 
and draws on existing examples, such as the protection against torture at the universal and 
regional levels.  In this regard, he also takes into account the draft convention on disappearances. 
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5. The legal analysis follows the established methods of legal interpretation and research.  
Since this mandate does not seem to include any operational aspects, the expert refrained from 
undertaking any missions or carrying out any empirical human rights fact-finding. 
 

II.  THE PHENOMENON OF ENFORCED DISAPPEARANCE 

 
6. Human beings fail to return home and are then reported as missing by their families and 
friends for various reasons:  armed conflicts, natural disasters, internal disturbances, riots or 
criminal abduction.  They may even be absconding voluntarily in order to escape justice or for 
any other reason.  In the case of armed conflict, internal disturbances, natural disasters and 
certain other situations of humanitarian need (such as searching for natural parents, or restoring 
family links for detained illegal immigrants - not for reasons of family dispute or personal 
controversy) the International Red Cross and Red Crescent Movement may take action to trace 
missing persons.1  The International Committee of the Red Cross (ICRC), with the assistance of 
its Central Tracing Agency, has long experience in searching for soldiers and combatants who go 
missing during military operations (“missing in action”) and for civilians who are reported 
missing as a consequence of armed conflict.  The national Red Cross and Red Crescent societies 
also accept and process tracing requests in cases of natural disaster and humanitarian need. 
 
7. The human rights violation and crime of enforced or involuntary disappearance is a 
much more narrow concept and a fairly recent phenomenon.  It seems to have been invented 
by Adolf Hitler in his Nacht und Nebel Erlass (Night and Fog Decree) of 7 December 1941.2  
The purpose of this decree was to seize persons in occupied territories “endangering German 
security” who were not immediately executed and to transport them secretly to Germany, where 
they disappeared without trace.  In order to achieve the desired intimidating effect, it was 
prohibited to provide any information as to their whereabouts or fate. 
 
8. The phenomenon reappeared as a systematic policy of State repression during the 
late 1960s and early 1970s in Latin America, starting in Guatemala and Brazil.  The term 
“enforced disappearance” was first used by Latin American NGOs and is a translation of the 
Spanish expression “desaparicion forzada”.  The Inter-American Commission on Human Rights 
and the United Nations Commission on Human Rights were the first international human rights 
bodies to respond to this phenomenon during the 1970s, both in general terms and with regard to 
specific cases which had occurred in Chile since the military coup d’état of 11 September 1973.3  
The first illustration of such a case in a United Nations document can be found in the report of 
the Ad Hoc Working Group on the human rights situation in Chile submitted to the Commission 
on 4 February 1976.4 
 
9. “Alphonse-René Chanfreau, son of a French father and a Chilean mother, was arrested 
in July 1974 at his home in Santiago.  His wife Erika and her baby were taken by a DINA5 
inspector to the home of her parents.  The following morning she was taken away by security 
forces to an ordinary-looking house near a church.  She joined about 60 other people, among 
them her husband, being held in a single room.  All were blindfolded, and they were watched by 
two armed guards.  Mrs. Chanfreau was not interrogated herself and some time later she was 
allowed to say goodbye to her husband.  Three days after she was transferred to the women’s 
section of the Tres Alamos prison where some 100 women were being held.  On 7 November, 
following the intervention of the Government of France, she was able to leave Chile, but was 
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unable to obtain any official news about her husband.  According to the international press, 
all public and private inquiries received one and the same answer:  we know nothing of 
Mr. Chanfreau; he has never been in our custody; his name cannot be found in any of our prison 
records”.6 
 
10. Since then, the practice of enforced disappearance has unfortunately become a truly 
universal phenomenon.  Over the past 20 years, the Commission’s thematic Working Group on 
Enforced or Involuntary Disappearances has transmitted some 50,000 individual cases of 
disappearances to the Governments of almost 90 countries in all regions of the world.7  Only 
about 10 per cent of these cases could be clarified through the efforts of the Working Group.  
The countries with the highest number of outstanding cases currently are Iraq and Sri Lanka, 
followed by Argentina, Guatemala, Peru, El Salvador, Algeria, Colombia, Chile, Indonesia, Iran, 
the Philippines, Lebanon, India, the Sudan, Mexico, the Russian Federation, Yemen, Honduras, 
Morocco, Ethiopia, Nicaragua and Turkey.  In 2001, the largest number of cases reported to the 
Working Group occurred in Nepal, Colombia and Cameroon, while in 2000 and 1999, Indonesia, 
India, the Russian Federation and Colombia had the largest number of reported cases.8  In 
previous years, the Working Group had transmitted the most cases to the Government of Algeria.  
Although the figures published by the Working Group only refer to cases that are registered on 
its files and may, therefore, not be representative of the overall phenomenon of enforced 
disappearance, they show that disappearances are a violation of human rights which occurs 
universally and which would require a much stronger response from the international 
community. 
 

III. THE RESPONSE OF THE INTERNATIONAL COMMUNITY 

TO ENFORCED DISAPPEARANCES 

 
11. The Inter-American Commission on Human Rights began denouncing the phenomenon 
of disappearances in 1974, both in general terms and in reference to specific cases in Chile, 
in its regular reports to the General Assembly of the Organization of American States (OAS).9  
Despite repeated calls from the Inter-American Commission, the OAS General Assembly failed 
to take action until a 1979 resolution on Chile, in which it declared that the “practice of 
disappearances is an affront to the conscience of the Hemisphere”.10  The Inter-American 
Commission’s visit to Argentina in September 1979 confirmed the systematic practice of 
enforced disappearance 11 by the successive military juntas and marked a turning point in 
intergovernmental organization fact-finding on disappearances.  But the response by the 
OAS General Assembly was limited.  While calling on affected Governments to put 
an immediate end “to any practice that leads to the disappearance of persons”,12 the 
OAS General Assembly failed to single out Argentina, which was considered by some  
authors13 as a response to Argentina’s threat to withdraw from the OAS.  But, responding to 
repeated calls from NGOs and organizations of victims’ families, the OAS General Assembly, 
in 1979, exhorted those States in which persons had disappeared to abstain from enacting or 
applying laws that might make difficult the investigation of such disappearances,14 and in 1983, 
characterized forced disappearance as a “crime against humanity”.15 
 
12. The United Nations Commission on Human Rights for the first time called for specific 
efforts to trace “persons unaccounted for” on 13 February 1975 in relation to Cyprus.16  The 
United Nations General Assembly in 1975 stressed the humanitarian need for families in Cyprus 
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to be informed about the fate of their members who were unaccounted for as a result of armed 
conflict,17 and on 16 December 1977 it decided to establish, with the participation of the ICRC, 
a commission to investigate the fate of missing persons in Cyprus.18  Since the situation of these 
missing persons resulted from a situation of armed conflict, they are not considered as 
“disappeared persons” in the narrow legal meaning of this term, and both the Commission and 
the General Assembly referred to them usually as “missing persons” or “persons unaccounted 
for”. 
 
13. The same term was originally also used in relation to Chile when the General Assembly, 
on 9 December 1975, called upon the Chilean authorities to take steps to clarify the status of 
individuals who were not accounted for.19  But the General Assembly soon adapted the 
terminology it used to that used by the Ad Hoc Working Group on the situation of human rights 
in Chile20 and in 1977 the General Assembly expressed “its particular concern and indignation at 
the continuing disappearance of persons, which is shown by the available evidence to be 
attributable to political reasons, and the refusal of the Chilean authorities to accept responsibility 
or to account for the large number of such persons, or even to undertake an adequate 
investigation of cases drawn to their attention”.21  In 1978, the General Assembly, “deeply 
concerned by reports from various parts of the world relating to enforced or involuntary 
disappearances of persons as a result of excesses on the part of law enforcement or security 
authorities or similar organizations”, adopted a resolution dealing specifically with “disappeared 
persons” and requested the Commission to make appropriate recommendations.22  In response to 
this request, the Commission authorized its Chairman on 6 March 1979 “to appoint as experts in 
their individual capacity, Mr. Felix Ermacora and Mr. Waleed M. Sadi to study the question of 
the fate of missing and disappeared persons in Chile”.23  After Mr. Sadi resigned under political 
pressure in August 1979, Mr. Ermacora decided to continue to carry out this mandate alone and 
submitted a comprehensive report to the General Assembly on 21 November 1979.24 
 
14. In his report, Mr. Ermacora arrived at the conclusion that the systematic practice of 
enforced disappearances constituted a situation of gross violations of human rights and that 
“the Chilean Government is responsible under international law for the fate of at least 600 cases 
of missing persons whose basic rights as human being have been infringed and violated ...  The 
Chilean Government owes it to the international community to explain and clarify the fate of 
these missing persons, to punish those responsible for the disappearances, to compensate the 
relatives of the victims and to take measures to prevent such acts from recurring in the future.”25  
He also considered that the “disappearance of these persons constitutes a continuous situation of 
violations of human rights and an acute humanitarian problem to their relatives, who wish, and 
have a right, to know what happened to their family members”.26  In his recommendations, 
Mr. Ermacora also proposed a number of preventive measures, such as the prohibition of secret 
places of detention, the maintenance of a central register of arrest and detention, the right of 
civilian judges to visit all places of detention, a strict requirement of written arrest orders and 
other measures to strengthen the rule of law and the minimum standards in case of deprivation of 
liberty.27  Finally, he stressed that disappearances occurred also in other countries and that his 
study might be useful for “the development of national and international measures designed to 
prevent the disappearance of persons and to mobilize the necessary means to search for missing 
persons in the various regions of the world”.28 
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15. The study by Felix Ermacora on the question of disappeared persons in Chile has 
been cited at some length since it contains a number of highly relevant conclusions and 
recommendations which were later taken up by international organizations and bodies and 
which will be used in the present study for the purpose of identifying gaps in the existing legal 
framework.  Only a few months after Mr. Ermacora submitted his report, the Commission, on 
the basis of a French initiative, took up one of his proposals and decided on 29 February 1980 
“to establish for a period of one year a working group consisting of five of its members, to serve 
as experts in their individual capacities, to examine questions relevant to enforced or involuntary 
disappearances of persons”.29  This Working Group on Enforced or Involuntary Disappearances 
became the first so-called thematic mechanism of the Commission and the most important 
United Nations body dealing with disappearances.  From the very beginning, the Working Group 
decided “to approach its tasks in a humanitarian spirit and to seek the cooperation of all 
concerned in finding a solution to the problem of enforced or involuntary disappearances and of 
determining the whereabouts or fate of persons reported missing or disappeared”.30  In its 
methods of work,31 the Working Group specified as its major aim “to establish a channel of 
communication between the families and the Governments concerned, with a view to ensuring 
that sufficiently documented and clearly identified individual cases which families, directly or 
indirectly, have brought to the Group’s attention, are investigated with a view to clarifying the 
whereabouts of the disappeared persons”.  It only deals with disappearances for which 
Governments can be held accountable and it does not accept cases arising from armed conflict.  
Up to 2001, it registered and transmitted a total of 49,802 cases to Governments of 88 countries, 
of which 7,920 cases could be clarified.  In addition, the Working Group made a considerable 
number of recommendations to the Commission and Governments as to how to improve the 
protection of disappeared persons and their families and to prevent the occurrence of 
enforced disappearances.  These recommendations were partly taken up in the drafting of 
the 1992 Declaration on the Protection of All Persons from Enforced Disappearance, and will 
be considered below in the context of identifying gaps in the legal framework. 
 
16. The international community also responded to the continuing phenomenon of enforced 
disappearances by undertaking relevant standard-setting activities in the fields of human rights 
law, humanitarian law and criminal law, as well as by the development of case law by the treaty 
monitoring bodies and human rights courts.  These activities and standards will be analysed in 
more detail in the following chapters. 
 

IV.  INTERNATIONAL AND REGIONAL HUMAN RIGHTS LAW 

 
A.  Case law 

 
1.  United Nations Human Rights Committee 

 
17. The Human Rights Committee was established in 1977 in accordance with article 28 of 
the International Covenant on Civil and Political Rights32 with the task of monitoring the 
compliance of States parties with their obligations under the Covenant by examining State 
reports, inter-State communications and individual communications submitted in accordance 
with the first Optional Protocol to the Covenant.33  The Covenant does not contain a specific 
right to be protected against enforced disappearance but other relevant rights, such as the right to 
an effective domestic remedy (art. 2 (3)), the right to life (art. 6), the prohibition of torture, cruel, 
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inhuman or degrading treatment or punishment (art. 7), the right to liberty and security of person 
(art. 9), the right of detainees to be treated with humanity and respect for the dignity (art. 10), the 
right to recognition as a person before the law (art. 16) and the right of children to special 
measures of protection (art. 24). 
 
18. In the context of examining State reports under article 40 of the Covenant, the Committee 
adopted in July 1982 a general comment on the right to life,34 in which it stated inter alia: 
 

“States parties should also take specific and effective measures to prevent the 
disappearance of individuals, something which unfortunately has become all too frequent 
and leads too often to arbitrary deprivation of life.  Furthermore, States should establish 
effective facilities and procedures to investigate thoroughly cases of missing and 
disappeared persons in circumstances which may involve a violation of the right to life.” 

 
19. As early as 1978, the Committee received the first communication under the Optional 
Protocol relating to a disappearance case.  It was submitted by the daughter and wife of the 
victim, Eduardo Bleier, who were living abroad at that time, in Israel and Hungary respectively.  
The applicants alleged that Mr. Bleier, a former member of the banned Communist Party, had 
been arrested by the Uruguayan authorities without a court order in October 1975 and was being 
held incommunicado at an unknown place of detention.  Although the authorities did not 
acknowledge his arrest, his detention was indirectly confirmed because his name was on a list of 
prisoners read out once a week at an army unit in Montevideo where his family delivered 
clothing for him and received his dirty clothing.  A number of former detainees who had been 
held together with Mr. Bleier gave independent but similar accounts of the particularly cruel 
torture to which he had been subjected.  The Committee found breaches of articles 7, 9 and 10.1 
of the Covenant and “serious reasons to believe that the ultimate violation of article 6 has been 
perpetrated by the Uruguayan authorities”.  As a remedy, it urged the Government of Uruguay 
“to take effective steps (i) to establish what has happened to Eduardo Bleier since October 1975; 
to bring to justice any persons found to be responsible for his death, disappearance or 
ill-treatment; and to pay compensation to him or his family for any injury which he has suffered; 
and (ii) to ensure that similar violations do not occur in the future”.35 
 
20. In 1983, the Committee adopted a second decision against Uruguay in a disappearance 
case, which was submitted by the mother of the victim, on behalf of her daughter, Ms. Elena 
Quinteros Almeida, and herself.  The applicant stated that her daughter had been arrested at her 
home on 24 June 1976.  Four days later, while she was being held completely incommunicado, 
she was taken by military personnel to a place in the city of Montevideo near the Embassy of 
Venezuela.  Ms. Quinteros succeeded in jumping over a wall and landed inside the Embassy 
grounds.  The military personnel, however, after striking the Secretary of the Embassy and other 
staff members, dragged her, off the premises of the Embassy.  Since that date, her mother had 
never been able to obtain from the authorities any official information about her daughter’s 
whereabouts and her detention had never been officially admitted.  Venezuela suspended its 
diplomatic relations with Uruguay.  The Committee again found violations of articles 7, 9 
and 10.1 of the Covenant, in relation to Ms. Quinteros.  In addition, the Committee stated that it 
understood “the anguish and stress caused to the mother by the disappearance of her daughter 
and by the continuing uncertainty concerning her fate and whereabouts.  The author has the right 
to know what has happened to her daughter.  In these respects, she too is a victim of the 
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violations of the Covenant suffered by her daughter, in particular article 7”.36  The remedies 
recommended were similar to those in the Bleier case and also included the obligation of the 
authorities of Uruguay to secure the release of the victim. 
 
21. This case law was further developed by the Committee in a number of other cases.37  
In the case of the Sanjuan brothers, who had disappeared in March 1982, presumably after their 
arrest by agents of the “F2”, a section of the Colombian police force, the Committee explicitly 
referred to its general comment 6/16 and concluded that the rights to life, liberty and security 
of the person had not been effectively protected by the State of Colombia.38  In the case of 
Rafael Mojica, the son of a well-known labour leader in the Dominican Republic, who had 
received death threats from military officers before he disappeared in Santo Domingo in 
May 1990, the Committee again referred to general comment 6/16 and found violations of 
articles 6, 7 and 9 of the Covenant.  With respect to article 7, the Committee added the following 
statement which is in line with its general jurisprudence on incommunicado detention:  “Aware 
of the nature of enforced or involuntary disappearances in many countries, the Committee feels 
confident in concluding that the disappearance of persons is inseparably linked to treatment that 
amounts to a violation of article 7.”39  The remedies recommended were similar to those in 
earlier cases, but from then on the Committee explicitly referred to article 2.3 of the Covenant. 
 
22. The question of an effective remedy was further developed in the cases of Bautista and 
Laureano.  Nydia Bautista, a member of the 19 April Movement (“M-19”) in Colombia, was 
abducted from her family home in Bogotá in August 1987.  According to eyewitnesses, she was 
pulled into a Suzuki jeep by eight men, who were armed but dressed as civilians.  An eyewitness 
identified the jeep’s licence plate.  Ms. Bautista’s abduction was immediately brought to the 
attention of the authorities, and as a result of pressure by the family, as well as of the relevant 
judicial investigations, her body was exhumed and identified, and the persons responsible for 
the disappearance were found.  In 1995, an administrative tribunal granted the claim for 
compensation filed by her family, and disciplinary sanctions were pronounced against 
two military intelligence officers.  In accordance with its general comment 6/16 and earlier 
jurisprudence, the Committee found violations of articles 6, 7 and 9 of the Covenant.  With 
respect to the right to an effective remedy, it added, however, that in the event of particularly 
serious human rights violations “purely disciplinary and administrative remedies cannot be 
deemed to constitute adequate and effective remedies” within the meaning of article 2.3 of the 
Covenant.40 
 
23. The case of Ana Rosario Celis Laureano41 concerns a Peruvian girl, born in 1975, who 
was abducted from her house by kidnappers wearing military uniforms on 13 August 1992, and 
was kept incommunicado.  Her grandfather, who submitted the communication, never succeeded 
in obtaining any information on her fate and whereabouts.  The Committee regretted the absence 
of cooperation on the part of the Peruvian authorities and, recalling its general comment on 
article 6, found that Ana Laureano’s right to life, enshrined in that article, had not been 
effectively protected by the State party.  The Committee also concluded that there had been 
violations of articles 7 and 9 of the Covenant.  Furthermore, regarding the victim’s status as a 
minor, the Committee concluded that Ms. Laureano had not benefited from the special measures 
of protection she was entitled to on account of her status, and that there had been a violation of 
the right of every child under article 24.1 of the Covenant to special measures of protection,  
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including the recognition of the child’s legal personality.  With respect to the State obligation to 
provide victims with an effective remedy (under article 2.3), the Committee urged the State party 
to open a proper investigation into the disappearance of Ms. Laureano and her fate, to provide 
for appropriate compensation to the victim and her family, and to bring to justice those 
responsible for her disappearance, notwithstanding any domestic amnesty legislation to the 
contrary. 
 
24. In the well-known case of the disappearance of an Argentinian child, the Committee had 
already previously found a violation of the right of every child under article 24.1 of the Covenant 
to special measures of protection, including the recognition of the child’s legal personality.  
In February 1977, the then nine-month-old Ximena Vicario had been taken, together with her 
parents, to the headquarters of the Federal Police in Buenos Aires and had subsequently 
disappeared.  Whereas the fate and whereabouts of her parents were never established, she had 
been adopted by a nurse and was located by her grandmother in 1984.  Because of various legal 
disputes and extremely slow court proceedings, the grandmother was only granted “provisional” 
guardianship of the child in 1989.  In 1993, the legal identity of the child was officially 
recognized, and, in 1994 (when she had reached the age of 18), the nullity of the adoption by 
the nurse was finally confirmed.  As a remedy, the Committee explicitly encouraged the 
Government of Argentina “to persevere in its efforts to investigate the disappearance of children, 
determine their true identity, issue to them identity papers and passports under their real names, 
and grant appropriate redress to them and their families in an expeditious manner”.42 
 
25. In the context of the State reporting procedure under article 40 of the Covenant also, the 
Committee has sometimes addressed the issue of enforced disappearances, particularly in its 
concluding observations.  In relation to Algeria, for example, the Committee stressed its grave 
concern in 1998 “at the number of disappearances and at the failure of the State to respond 
adequately, or indeed at all, to such serious violations.  Disappearances may involve the right to 
life consecrated under article 6 of the Covenant, and where the disappeared individuals are still 
alive and are kept incommunicado, disappearances may involve the right guaranteed under 
article 16 of the Covenant which provides that every individual shall have the right to 
recognition everywhere as a person before the law.  In this situation these individuals are also 
deprived of their capacity to exercise all the other rights, without any recourse, recognized under 
the Covenant.  Furthermore, disappearances violate article 7 with regard to the relatives of the 
disappeared.”43  As a remedy, the Committee urged the Government of Algeria inter alia to 
establish a central register to record all reported cases of disappearances and day-to-day action 
taken to trace the disappeared. 
 

2.  Inter-American Court of Human Rights 

 
26. The Inter-American Court of Human Rights was established in 1979 in accordance 
with article 52 of the American Convention on Human Rights of 1969.44  It has the power, if 
explicitly recognized by a State party, to issue final and binding judgements in inter-State and 
individual cases.45  Like the Covenant, the American Convention does not explicitly provide a 
right not to disappear.  But the following provisions of the Convention have proved to be 
relevant in disappearance cases:  the general obligation to respect and ensure the rights in the 
Convention (art. 1), the right to juridical personality (art. 3), the right to life (art. 4), the right to  
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humane treatment (art. 5), the right to personal liberty and security (art. 7), the right to a fair trial 
(art. 8), the rights of the child (art. 19), the right to judicial protection (art. 25) and the power of 
the court to order remedies, including compensation, as well as provisional measures (art. 63). 
 
27. The leading case of disappearance considered by the Inter-American Court is that of 
Velasquez Rodriguez against Honduras, the well-known 1988 judgement which contains a 
far-reaching pronouncement of the principle of State responsibility for enforced disappearance in 
the absence of full direct evidence.46  Manfredo Velásquez Rodrigues, a Honduran student, had 
been kidnapped in September 1981 in the Honduran capital, Tegucigalpa, by heavily armed men 
in civilian clothes driving a vehicle without number plates.  After a petition had been submitted 
on his behalf, the Inter-American Commission on Human Rights referred the case to the Court.  
In the Court’s judgement, the kidnappers were connected to the Honduran Armed Forces or were 
under their direction.  In order to establish State responsibility, the Court also relied on 
circumstantial and presumptive evidence, which it found especially important in cases of alleged 
disappearance, because this type of repression is characterized by an attempt to suppress all 
information about the kidnapping or the fate and whereabouts of the victim.  The Court referred 
to a systematic practice of disappearances in Honduras in the early 1980s and to the obligation of 
States parties under article 1 (1) of the American Convention to ensure human rights.  This 
implies the duty of States to organize the governmental apparatus so that they are capable of 
judicially ensuring the free and full enjoyment of human rights.  As a consequence, States must 
prevent, investigate and punish any violation of the rights recognized in the Convention.  Even if 
it had not been fully proven that Mr. Velásquez had been kidnapped and killed by State agents, 
the failure of the State apparatus to investigate his disappearance was a failure by Honduras to 
fulfil its duty under article 1 (1) of the Convention.  The Court, therefore, found the Government 
responsible for the disappearance, established a violation of articles 4, 5 and 7 of the Convention, 
read in conjunction with article 1 (1), and ordered Honduras to pay fair compensation to the next 
of kin of the victim. 
 
28. The Court affirmed and further developed this jurisprudence in a number of cases.  In the 
Godinez Cruz against Honduras case it found the same violations as in the Velásquez Rodriguez 
case.47  In Caballero-Delgado and Santana against Colombia, it found violations of articles 4 
and 7 of the Convention, read in conjunction with article 1 (1), but not a violation of the right to 
humane treatment under article 5, since there was insufficient proof that those detained were 
tortured or subjected to inhumane treatment.48  In the latter case the Court, in a separate 
judgement pursuant to article 63 of the Convention, decided that the State of Colombia must pay 
US dollars 89,500 to the relatives of the victims as compensation and was obliged to continue its 
efforts to locate and identify the remains of the victims and deliver them to their next of kin.49 
 
29. The case of Blake against Guatemala was initiated by the family of Nicholas Blake, a 
United States journalist who was abducted by a Civil Self-Defence Patrol in March 1985 and 
killed shortly thereafter.  His fate, however, remained unknown for seven years and was only 
discovered after intensive investigations by his family, with the assistance of the United States 
Embassy and United States forensic experts, in 1992.  Since Guatemala recognized the 
contentious jurisdiction of the Court only in March 1987, i.e. two years after the abduction and 
assumed assassination of the victim, the Court declared itself incompetent ratione temporis in 
relation to the alleged violations of articles 4 and 7 of the Convention.  It found, however, 
violations of articles 5 and 8 in relation to the relatives of Mr. Blake and ordered the State of 
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Guatemala, in addition to paying compensation, to investigate the acts denounced and punish the 
persons responsible for the disappearance and death of Mr. Blake.  In arriving at this conclusion, 
the Court reaffirmed that “forced or involuntary disappearance is one of the most serious and 
cruel human rights violations” and “constitutes a multiple and continuing violation of a number 
of rights protected by the Convention”.  The Court ruled that the right to a fair trial contained in 
article 8 of the Convention “recognizes the right of Mr. Nicholas Blake’s relatives to have his 
disappearance and death effectively investigated by the Guatemalan authorities; to have those 
responsible prosecuted for committing said unlawful acts; to have the relevant punishment, 
where appropriate, meted out; and to be compensated for the damages and injuries they 
sustained”.  With respect to finding the family victim of a violation of article 5, the Court 
stressed that “the circumstances of such disappearance generate suffering and anguish, in 
addition to a sense of insecurity, frustration and impotence in the face of the public authorities’ 
failure to investigate”.50 
 
30. In the Guatemalan “Street children” case,51 based on the allegations of abduction, torture 
and murder of five youths (three of whom were minors when they were killed) and of the failure 
of the respondent State to deal appropriately with the said violations and provide the victim’s 
families with access to justice, the Court found violations of articles 1 (1), 4, 5 (1), 7 and 19 to 
the detriment of the victims, as well as of articles 5 (2), 8 and 25 to the detriment both of the 
victims and of their immediate next of kin.  Regarding the right to judicial protection, the Court 
established that article 25 “assigns duties of protection to the States parties through their 
domestic legislation, from which it is clear that the State has the obligation to design and embody 
in legislation an effective recourse, and also to ensure the due application of the said recourse by 
its judicial authorities”.  Furthermore, regarding the allegations of torture and considering that 
the Inter-American Convention to prevent and punish torture developed the principles contained 
in article 5 of the American Convention on Human Rights in greater detail and therefore 
constituted an auxiliary instrument to the Convention, the Court concluded that Guatemala had 
failed to comply with its obligations to prevent and punish torture in the terms of 
articles 1, 6 and 8 of the American Convention to prevent and punish torture, to the detriment of 
the victims. 
 
31. This jurisprudence was reaffirmed and further developed by the Court in the recent case 
of Efrain Bamaca Velasquez against Guatemala.52  Efrain Bamaca Velasquez, a combatant with 
the Guatemalan National Revolutionary Union (URNG) known as “Comandante Everardo”, 
disappeared in March 1992, following a clash between the army and guerrilla forces in the 
village of Montufar, in the eastern part of Guatemala.  According to the facts established by the 
Inter-American Commission on Human Rights, Efrain Bamaca Velasquez was captured by 
members of the Guatemalan Army, secretly detained in military premises and tortured.  
Thereafter he “disappeared”.  According to the circumstances of this case, involving the 
international responsibility of Guatemala as a State party to the Convention, the Court found 
breaches of articles 1 (1), 4 and 7 to the detriment of Bamaca Velasquez, as well as of 
articles 5 (1), 5 (2), 8 and 25 to the detriment of both Bamaca Velasquez and his relatives.  
Dealing however for the first time with the right to juridical personality under article 3 in a 
disappearance case, the Court recalled that the Inter-American Convention on Forced 
Disappearance of Persons “does not refer expressly to this right among the elements that typify 
the complex crime of forced disappearance of persons” and thus deemed that this right was not  
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violated.  In connection with the violation of the “right to truth of the next of kin of the victim 
and of the society as a whole”53 alleged by the Inter-American Commission, though recognizing 
that “it is undeniable that this situation has prevented [Bamaca Velasquez’s wife] and the 
victim’s next of kin from knowing the truth about what happened to him”, the Court ruled that in 
the circumstances of the instant case, “the right to truth is subsumed in the right of the victim or 
his next of kin to obtain clarification of the facts relating to the violations and the corresponding 
responsibilities from the competent State organs, through the investigation and prosecution 
established in articles 8 and 25 of the Convention”.  Furthermore, the Court concluded that 
Guatemala had failed to comply with its obligations to prevent and punish torture in the terms of 
articles 1, 2, 6 and 8 of the Inter-American Convention to prevent and punish torture, to the 
detriment of Efrain Bamaca Velasquez.  
 
32. The case of Durand and Ugarte against Peru concerns the well-known uprising at three 
penal centres in Lima in June 1986.54  According to official figures, in the military operations 
against the prisoners in the so-called Blue Pavillion, 111 persons died, 34 surrendered 
and 7 inmates, including Nolberto Durand Ugarte and Gabriel Pablo Ugarte Rivera, disappeared.  
The Court found violations of articles 1 (1), 2, 4, 7, 8 and 25 in relation to the disappeared 
persons, but denied a violation of the right to humane treatment under article 5, since it had not 
been proven that the victims had been subjected to mistreatment or that their dignity had been 
damaged by the Peruvian authorities while they were detained.55  Regarding the implementation 
of article 63 (1), the Court emphasized “the right of the victim’s relatives to know about their 
fate and the whereabouts of their mortal remains” and decided in particular that the State was 
compelled “to make every possible effort to locate and identify the victims’ mortal remains and 
deliver them to their relatives, as well as to investigate the facts and process and sanction the 
liable parties”. 
 
33. The case of Trujillo Oroza against Bolivia56 concerns the arrest, without a court order, of 
a Bolivian student in December 1971.  Although his mother had managed to visit him daily in 
the El Pari prison, he had been subjected to physical torture and disappeared in February 1972.  
His mother filed various petitions with the Bolivian authorities, but it was only in January 1999 
that an official judicial investigation was initiated.  In September 1992, she filed a complaint 
with the Inter-American Commission, which submitted the case to the Court in June 1999.  At 
the public hearing on 25 January 2000, Bolivia formally acknowledged its responsibility for the 
facts as alleged by the mother and presented by the Commission.  The Government also offered 
apologies to the family, stated that it was modifying its domestic legislation so as to avoid the 
recurrence of such events and so that the disappearance of persons would be punished, and 
offered the family compensation of US$ 4,000.  Thus, recognizing that “Bolivia’s acquiescence 
is a positive contribution to this proceeding and to the exercise of the principles that inspire the 
American Convention on Human Rights”, the Court considered that the dispute between the 
State and the Commission with regard to the events at the origin of the case had ceased, and 
declared, in accordance with the terms of the State’s acknowledgement of responsibility, that 
Bolivia had violated the rights protected by articles 1 (1), 3, 4 and 7 of the American 
Convention on Human Rights to the detriment of José Carlos Trujillo Oroza and 
articles 5 (1) and (2), 8 (1) and 25 to the detriment of both the victim and his next of kin.  The 
reparations proceedings are yet to be concluded. 
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3.  European Court of Human Rights 

 
34. The European Court of Human Rights was established in 1959 in accordance with 
article 38 of the European Convention for the Protection of Human Rights and Fundamental 
Freedoms of 1950 and in 1998 was turned into a single and permanent court pursuant to 
the 11th Additional Protocol to the Convention.57  All member States of the Council of Europe 
are bound to ratify the European Convention, and the jurisdiction of the Court is compulsory for 
both inter-State and individual applications.  Like the Covenant and the American Convention, 
the European Convention does not contain any explicit prohibition of enforced disappearance, 
and the Court was only fairly recently seized with disappearance cases in the context of the 
conflict between the Turkish security forces and members or supporters of the Kurdistan 
Workers Party (PKK) in the Kurdish region of south-eastern Turkey.  The relevant provisions of 
the Convention are the general obligation of States to secure the rights and freedoms defined in 
the Convention (art. 1), the right to life (art. 2), the prohibition of torture, inhuman or degrading 
treatment or punishment (art. 3), the right to liberty and security of person (art. 5), the right to an 
effective remedy before a national authority (art. 13) and the power of the Court to afford just 
satisfaction to the injured party (art. 50, read with art. 41). 
 
35. The leading case is that of Kurt against Turkey.58  This application was submitted by the 
mother of Mr. Üzeyir Kurt on her own behalf and on behalf of her son, who had been surrounded 
in the Kurdish village of Agilli by members of Turkish security forces in November 1993 and 
taken into custody, where he subsequently disappeared.  Since submitting her application to the 
European Commission of Human Rights in May 1994, the applicant and her lawyer had been the 
target of a concerted campaign by the Turkish authorities to make her withdraw her application.  
In its well-known judgement of May 1998, the Court found a violation of article 5 in respect of 
Mr. Üzeyir Kurt, but held that it was not necessary to decide on the alleged violation of articles 2 
and 3 of the European Convention.  It found, however, that his mother was a victim of article 3, 
considering that she had been left with the anguish of knowing that her son had been detained, 
with a complete absence of official information as to his subsequent fate over a prolonged period 
of time.  In view of the lack of any meaningful investigation by the State, the Court also 
established a violation of article 13.  In addition, the Court held that Turkey had not complied 
with its obligation under article 25 not to hinder in any way the effective exercise of the right of 
individual petition to the European Commission of Human Rights.  As a remedy, Turkey was 
ordered to pay the applicant 10,000 pounds sterling, by way of compensation for non-pecuniary 
damage, and another 15,000 pounds sterling in respect of her son. 
 
36. This jurisprudence has been affirmed and further developed in a number of cases.  The 
case of Kaya against Turkey concerns a medical doctor, Dr. Hasan Kaya, who was known to 
have treated PKK members and who had received death threats before his disappearance.  
Together with his friend Metin Can, a lawyer and president of a local human rights association in 
south-eastern Turkey, he was asked by unidentified men to visit a wounded PKK member hidden 
outside town on 21 February 1993.  The two men left and were not seen again.  About one week 
later, their dead bodies were found more than 100 kilometres away.  The case was submitted on 
13 August 1993 by Dr. Kaya’s brother to the European Commission of Human Rights, which 
referred it on 8 March 1999 to the Court.  Although the Court concluded that there was 
insufficient evidence to support a finding beyond reasonable doubt that State officials had carried 
out the disappearance and killing of Dr. Kaya, it held that the Turkish authorities had “failed to 
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take reasonable measures available to them to prevent a real risk to the life of Hasan Kaya”.  In 
addition, the investigation carried out into the disappearance and killing “has not been conducted 
with the diligence and determination necessary for there to be any realistic prospect of the 
identification and apprehension of the perpetrators”.  Both failures of the Turkish authorities 
were considered as a violation of article 2 of the Convention.  Since there was some forensic 
evidence that the victim had been ill-treated after his disappearance and prior to his death, the 
Court also found a violation of article 3 by the State in this case, for not having taken adequate 
measures to protect him against inhuman and degrading treatment.  In order to justify the finding 
of violations on the basis of a failure to comply with positive obligations deriving from 
articles 2 and 3 of the Convention, the Court also relied on the obligation of States under 
article 1 to secure to everyone the rights and freedoms defined in the Convention.  In addition, 
the Court established a violation of article 13 and ordered Turkey to pay the applicant 
15,000 pounds sterling in respect of his brother, by way of compensation for non-pecuniary 
damage.  Although no violation was found in respect of the applicant, he was also awarded 
2,500 pounds sterling compensation for non-pecuniary damage, “which cannot be compensated 
solely by the findings of violations”.59 
 
37. The case of Tas against Turkey concerns a member of the PKK who was shot in the knee 
and taken into custody by Turkish security forces on 14 October 1993.  He subsequently 
disappeared and the explanation of the Turkish authorities that he had escaped from the security 
forces on 9 November 1993 while assisting them in an operation in the mountains to find 
PKK shelters was not considered by the Commission and the Court as plausible.  The application 
was submitted on 7 June 1994 by the victim’s father to the Commission, which referred it to the 
Court on 23 October 1999.  The Court found violations of article 2 of the Convention on the 
grounds that “Mushin Tas must be presumed dead following his detention by the security 
forces”, which engages the responsibility of the State for his death, and that “the investigation 
carried out into the disappearance of the applicant’s son was neither prompt, adequate or 
effective and therefore discloses a breach of the State’s procedural obligation to protect the right 
to life”.  In the absence of evidence of torture or ill-treatment during his disappearance, the Court 
found no violation of article 3, nor did it consider it appropriate to make any finding under that 
provision concerning the effect the incommunicado detention might have had on Muhsin Tas.  It 
found, however, a violation of article 3 in respect of the suffering of the father, but emphasized 
at the same time that the Kurt case did not, however, establish any general principle that a family 
member of a “disappeared person” was thereby a victim of treatment contrary to article 3.  It also 
established a particularly grave violation of article 5 and a violation of article 13, and awarded 
the applicant in respect of his son, by way of compensation for non-pecuniary damage, 
20,000 pounds sterling, and the applicant himself another 10,000 pounds sterling.60  Similar 
findings were made in the case of Mrs. Hamsa Cicek who had submitted an application in 
respect of her two sons and her grandson, who had disappeared in May 1994 after having been 
detained by Turkish soldiers.61 
 
38. The fourth inter-State case of Cyprus v. Turkey62 relates to the situation that has 
existed in northern Cyprus since the conduct of military operations there by Turkey in July and 
August 1974 and the continuing division of the territory of Cyprus.  In connection with that 
situation, Cyprus maintained that Turkey was accountable under the European Convention for 
the violations of several human rights of Cypriots.  In its application lodged with the European 
Commission of Human Rights on 22 November 1994, the Government of Cyprus invoked 
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allegations with reference to four broad categories of complaints, among them violations of the 
rights of Greek-Cypriot missing persons and their relatives.  It essentially claimed that “about 
1,491 Greek-Cypriots were still missing 20 years after the cessation of hostilities, these persons 
were last seen alive in Turkish custody and their fate has never been accounted for by the 
respondent State”.  The Commission proceeded on the understanding that its task was not to 
establish what actually happened to the Greek-Cypriots missing persons but rather to determine 
“whether or not the alleged failure of the respondent State to clarify the facts surrounding the 
disappearances constituted a continuing violation of the Convention”.  On this basis, in a Grand 
Chamber judgement delivered on 10 May 2001, the Court found:  “there has been a continuing 
violation of article 2 of the Convention on account of the failure of the authorities of the 
respondent State to conduct an effective investigation into the whereabouts and fate of 
Greek-Cypriot missing persons who disappeared in life-threatening circumstances”.  However, 
in the absence of evidence that any of the missing persons were killed in circumstances engaging 
the respondent State’s liability, the Court found no violation of article 2 in that respect.  It also 
established a continuing violation of article 5.  As to the relatives of the missing persons, the 
Court found a violation of article 3, considering that “the silence of the authorities of the 
respondent State in the face of the real concerns of the relatives attained a level of severity which 
could only be categorized as inhuman treatment”. 
 

4.  Human Rights Chamber for Bosnia and Herzegovina 

 
39. The Human Rights Chamber for Bosnia and Herzegovina is a human rights court 
established in accordance with Annex 6 of the Dayton Peace Agreement of 14 December 1995 
with the mandate to decide in a final and binding manner on alleged or apparent violations of the 
European Convention on Human Rights and on alleged or apparent discrimination in the 
enjoyment of any right enlisted in 15 international and European human rights treaties.63  The 
respondent parties are the State of Bosnia and Herzegovina and its two “Entities”, i.e. the 
Federation of Bosnia and Herzegovina and the Republika Srpska.  The power of the Chamber to 
order remedies in accordance with article XI of Annex 6 go beyond those of the European Court 
of Human Rights and include orders to cease and desist, monetary relief (including pecuniary 
and non-pecuniary injuries) and provisional measures. 
 
40. During the war between 1992 and 1995, more than 20,000 persons were reported missing 
in Bosnia and Herzegovina, and many of these missing persons can be considered as cases of 
enforced disappearances in the narrow meaning of this term since the practice of disappearance 
was part of the strategy of “ethnic cleansing” operations.  Since these disappearances occurred in 
the context of an armed conflict, which was partly of an international nature, and since many 
disappearances were carried out by non-State actors, the Working Group on Enforced or 
Involuntary Disappearances was not competent to deal with these cases.  The Commission on 
Human Rights, therefore, in April 1994, established a special process on missing persons in the 
territory of the former Yugoslavia, a mandate which was entrusted to the author of the present 
report in his capacity as an expert member of the Working Group.64  For various reasons, the 
special process could only in a few cases clarify the fate and whereabouts of these disappeared 
persons.65  After the entry into force of the Dayton Peace Agreement, family members of 
disappeared persons submitted applications to the Human Rights Chamber which, however, 
declared itself in most cases incompetent ratione temporis to consider disappearances which  
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occurred before 14 December 1995.  Only if there is reliable evidence that a disappeared person 
might still have been held incommunicado after this date, is the Chamber competent to consider 
this continuing human rights violation.  
 
41. The leading case of such a disappearance is that of Avdo and Esma Palic against the 
Republika Srpska.66  Mr. Avdo Palic was a well-known officer of the army of Bosnia and 
Herzogovina and commander of the detachment defending the Muslim enclave of Zepa against 
the Bosnian Serb forces.  In July 1995, Colonel Palic negotiated with the Bosnian Serb army for 
the peaceful evacuation of the civilian population and was forcibly taken away by armed Serb 
soldiers in front of United Nations soldiers and monitors and taken in the direction of 
General Ratko Mladic’s command position.  While the authorities of the Republika Srpska 
claimed to have no knowledge of the arrest and detention of Colonel Palic, the Chamber heard 
evidence that he was seen in a military prison in Bijeljina up to September 1995 and that 
negotiations for his release were undertaken by high-level officials in spring 1996, albeit without 
success.  The application was submitted by his wife on 18 November 1999 in her own right and 
on behalf of her husband.  The Chamber found violations of articles 2, 3 and 5 of the European 
Convention in respect of Colonel Palic, and of articles 3 and 8 of the Convention in respect of his 
wife.  In finding a violation of Article 3, the Chamber referred to the case law of the 
United Nations Human Rights Committee that prolonged incommunicado detention constitutes 
inhuman and degrading treatment per se.  Similarly, it made reference to relevant decisions of 
the Human Rights Committee, the Inter-American Court and the European Court of Human 
Rights before establishing a violation in respect of the applicant.  The finding of a violation of 
the right of Ms. Palic to respect for her family life is based on the argument that arbitrarily 
withholding information from her concerning the fate of her husband, including information 
concerning her husband’s body, if he is no longer alive, constitutes a violation of her right to 
know about the fate of her husband deriving from article 8.  As a remedy, the Chamber ordered 
the Republika Srpska “to carry out immediately a full investigation capable of exploring all the 
facts regarding Colonel Palic’s fate from the day when he was forcibly taken away, with a view 
to bringing the perpetrators to justice; to release Colonel Palic, if still alive or, otherwise, to 
make available his mortal remains to Ms. Palic; and to make all information and findings relating 
to the fate and whereabouts of Colonel Palic known to Ms. Palic”.  Moreover, the Chamber 
ordered the Republika Srpska to pay Ms. Palic DM15,000, by way of compensation for her 
mental suffering, and in respect of her husband, DM50,000 by way of compensation for 
non-pecuniary damage. 
 
42. The question of the right of family members to know the truth about the fate and 
whereabouts of disappeared persons was also discussed in the recent case of Dordo Unkovic 
against the Federation of Bosnia and Herzogovina.67  The applicant lost contact with his 
daughter, her husband and their two sons, all Bosnian Serbs, in the summer of 1992 when the 
whole family was abducted from their home in Konjic by a group of armed men in uniform, 
taken to the outskirts of the town and killed with firearms.  At that time, Konjic was under the 
control of the army of the Republic of Bosnia and Herzogovina.  The applicant heard rumours 
that his daughter’s family had been killed, but he did not receive any official information to 
confirm such rumours.  In January 1999, he learned from newspapers that, already in 1992, two 
men had been arrested for killing his daughter’s family.  He submitted the application on his own 
behalf only and complained that the authorities had wilfully withheld information from him  
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between 1992 and 1999 concerning his daughter’s fate and that that had caused him mental 
suffering, pain and sorrow.  The Chamber found also in this case that “the apprehension, distress 
and sorrow caused to the applicant as a result of the respondent party failing to investigate and 
pursue the fate of the Golubovic family in a timely manner constitutes inhuman and degrading 
treatment in violation of his right protected by article 3 of the Convention”, and ordered the 
Federation to pay him DM10,000, by way of non-pecuniary compensation for his mental 
suffering. 
 

B.  Development of specific instruments regarding disappearance 

 
43. Since enforced disappearances are a relatively new phenomenon, the general human 
rights treaties at the international and regional levels, such as the International Covenant on Civil 
and Political Rights, the European Convention on Human Rights, the American Convention on 
Human Rights, the African Charter on Human and People’s Rights68 and the Arab Charter on 
Human Rights,69 do not contain a specific human right not to disappear or to be protected against 
enforced disappearance.  Moreover, it has rightly been argued that this complex phenomenon 
was “conceived precisely to evade the legal framework of human rights protection”.70  When the 
international community started to take action against this phenomenon in the late 1970s, it was 
only natural to demand the creation of a new right with appropriate State obligations of a 
preventive and protective nature.  Already in 1981, the Human Rights Institute of the Paris Bar 
Association convened a high-level colloquium for the promotion of an international convention 
on disappearance.71  Then the impetus shifted to non-governmental organizations in 
Latin America, which prepared several draft declarations and conventions in the 1980s.72  
These drafts, together with the United Nations Convention against Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment of 1984, the case law of the United Nations 
Human Rights Committee and the Inter-American Court of Human Rights, as well as the 
practice of the Working Group on Enforced and Involuntary Disappearances, served as the basis 
for the parallel elaboration of a declaration in the framework of the United Nations and a 
convention in the framework of the OAS. 
 

1. United Nations Declaration on the Protection of All Persons from 

Enforced Disappearance, 1992 

 
44. After the French expert in the then Sub-Commission on the Prevention of Discrimination 
and the Protection of Minorities, Louis Joinet, had prepared a first draft in 1988,73 the 
Commission elaborated a text which was adopted in 1992 by the General Assembly as the 
Declaration on the Protection of all Persons from Enforced Disappearance.74  In the third 
preambular paragraph, the Declaration contains a working definition of enforced disappearances 
which is based on that of the Working Group on Enforced or Involuntary Disappearances.  
Article 1.2 states that any act of enforced disappearance places the persons subjected thereto 
outside the protection of the law and constitutes a violation of a number of human rights, such as 
the right to recognition as a person before the law, the right to liberty and security of the person 
and the right not to be subjected to torture and other cruel, inhuman or degrading treatment or 
punishment.  This feature of enforced disappearance as a cumulative human rights violation 
corresponds to the practice of the Working Group and the case law analysed above. 
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45. Like the Convention against Torture, the Declaration contains a variety of State 
obligations to take preventive action, to investigate any act of enforced disappearance and to 
bring the perpetrators to justice.  Most important is the obligation in article 4 to make all acts of 
enforced disappearance criminal offences under domestic law with appropriate penalties which 
shall take into account their extreme seriousness.  These acts shall be considered as continuing 
offences as long as the perpetrators continue to conceal the fate and the whereabouts of persons 
who have disappeared and these facts remain unclarified (art. 17).  Unlike the Convention 
against Torture, the Declaration does not establish the principle of universal jurisdiction.75 
 
46. The Working Group on Enforced or Involuntary Disappearances, in accordance with 
relevant resolutions of the Commission on Human Rights, took up the task of monitoring States’ 
compliance with the obligations deriving from the Declaration.  It adopted a number of general 
comments interpreting provisions of the Declaration and drew the attention of Governments, 
especially in its country-specific observations and general recommendations, to specific 
problems and difficulties arising from State practice.76  Since the provisions of the Declaration 
and the recommendations of the Working Group are not legally binding, only a few States have 
taken specific action to comply with them.  Even the central obligation of enacting specific 
criminal legislation to prohibit every act of enforced disappearance was only implemented by 
some States, such as Colombia, Guatemala, Paraguay, Peru and Venezuela.  Most Governments 
seem to believe that their legislation on the general criminal offences of abduction or kidnapping, 
which does not take into account the particularly serious nature of the crime of enforced 
disappearance, would be sufficient to comply with article 4 of the Declaration. 
 

2.  Inter-American Convention on Forced Disappearance of Persons, 1994 

 
47. Already in 1987 the General Assembly of the OAS asked the Inter-American 
Commission on Human Rights to prepare a first draft of a convention,77 and in 1988 the 
Commission submitted a fairly comprehensive and far-reaching draft.78  While this draft was 
discussed and significantly amended in the Permanent Council’s Committee on Juridical and 
Political Affairs, the adoption of the United Nations Declaration in 1992 helped, as one 
commentator has phrased it, “to extract the draft OAS Convention from the lethargy in which it 
was mired”.79  In June 1994, the OAS General Assembly finally adopted the Inter-American 
Convention on Forced Disappearance of Persons, the first legally binding instrument in this 
field.80  In its sixth preambular paragraph, the Convention reaffirms that the systematic practice 
of forced disappearance of persons constitutes a crime against humanity, and in article II it 
provides a legal definition of forced disappearance which closely follows the working definition 
of the Working Group on Enforced or Involuntary Disappearance.  Article IV is the central 
provision of the Convention as it obliges States parties to take measures to enact the crime of 
forced disappearance as defined in article II in its criminal legislation and to establish 
jurisdiction over such cases when the crime was committed within its jurisdiction, when the 
accused is a national of that State, when the victim is a national of that State (and that State sees 
fit to do so), and, moreover, “when the alleged criminal is within its territory and it does not 
proceed to extradite him”.  This provision can be interpreted as establishing universal 
jurisdiction among the member States of the OAS parties to the Convention.81 
 



 E/CN.4/2002/71 
 page 23 
 
48. In addition, the Convention, like the Declaration, contains a number of State obligations 
to prevent enforced disappearance, to investigate the crime, to trace disappeared persons and to 
bring the perpetrators to justice.  While the original draft of the Inter-American Commission on 
Human Rights had provided for rather far-reaching international monitoring mechanisms 
including urgent action procedures, article XIII of the Convention only stipulates that petitions or 
communications presented to that Commission alleging the forced disappearance of persons shall 
be subject to the procedures established in the American Convention on Human Rights.  In 
addition, article XIV foresees some kind of urgent and confidential tracing procedure similar to 
that developed by the Working Group on Enforced or Involuntary Disappearances.  It was 
argued in the legal literature that “this is probably the weakest aspect of the Convention, as it 
adds little to current OAS procedures”.82  The Convention entered into force on 28 March 1996 
and has been ratified by the following eight States:  Argentina, Panama, Uruguay, Costa Rica, 
Paraguay, Venezuela, Bolivia and Guatemala. 
 

3.  Draft international convention on the protection of all persons 

from forced disappearance, 1998                                             

 
49. Since the United Nations Declaration, as a non-binding instrument, had so had far 
only a marginal influence in reducing the practice of enforced disappearances, various 
non-governmental organizations and experts proposed strengthening the protection against 
disappearances by also adopting a convention in the framework of the United Nations.  In fact, 
the preparations for such an international treaty date back as far as the Paris Colloquium of 1981.  
The rapporteur of this important colloquium, Louis Joinet,83 was in fact, in his capacity as a 
member of the Sub-Commission and as Chairman-Rapporteur of its working group on the 
administration of justice, instrumental in the drafting of both the Declaration and the draft 
convention.  On the basis of his draft, the Sub-Commission, in August 1998, adopted the 
draft international convention on the protection of all persons from forced disappearance.84  
The Commission requested the Secretary-General to ensure wide dissemination of this draft 
convention and to ask States and international and non-governmental organizations to 
submit their views and comments on this draft.  Various Governments, international and 
non-governmental organizations responded to this invitation,85 and the Working Group in 2000 
explicitly welcomed this initiative and provided a comprehensive set of comments on the draft 
declaration.86  In April 2001, the Commission decided to establish, at its fifty-eighth session, an 
inter-sessional open-ended working group of the Commission, with a mandate to elaborate, in 
the light of the findings of the independent expert (i.e. the present report), a draft legally binding 
normative instrument for the protection of all persons from enforced disappearance, taking into 
account, inter alia, the draft international convention on the protection of all persons from forced 
disappearance transmitted by the Sub-Commission in its resolution 1998/25.87  In the interim 
period, it requested the independent expert to examine the existing international legal framework 
in preparation for the drafting activities of the inter-sessional working group which will meet 
after the fifty-eighth session of the Commission. 
 
50. The draft convention is principally based on the United Nations Declaration on the 
Protection of All Persons from Enforced Disappearance88 and contains substantive provisions 
aimed at increasing the level of protection with respect to this phenomenon.  Article 3 
differentiates between forced disappearance committed as part of a massive or systematic 
practice and that committed outside of such a context; thus, if forced disappearance is indeed 
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classified per se as being an international crime, it is only qualified as a crime against humanity 
when the actions involved are committed within the framework of a massive or systematic 
practice.  Most important is the obligation in article 5 to define forced disappearance as a crime 
under domestic law, of a continuous and permanent character, corresponding to the serious and 
continuous nature of forced disappearance.89  Like the Convention against Torture, it establishes 
the principle of universal jurisdiction (art. 69), but in a much clearer manner.90  The draft 
convention also contains various provisions aimed at combating impunity and eradicating these 
practices and the factors which give rise to them.  Article 17 prohibits granting amnesties and 
other such measures to those responsible for crimes of forced disappearance before such persons 
have been convicted by a court, which, according to article 10, can only be an ordinary court, 
to the exclusion of military tribunals.  Article 18 addresses one of the most serious aspects of 
forced disappearance, namely, the abduction of children born during their mother’s forced 
disappearance and their subsequent adoption.91  Finally, the draft convention contains provisions 
relating to a monitoring mechanism and international procedures of supervision and protection 
adapted to the specificity and seriousness of the offence, inter alia an “international habeus 
corpus” procedure (art. 31). 
 
51. Most of the comments received on the draft convention92 are fairly supportive of or do 
not express any objections to the text.  One Government even considered that it “would fill a 
legislative gap in the international system and would have a preventive effect in the process of 
eradicating this aberrant practice in various parts of the world”.  On the other hand, a few 
comments are rather negative, expressing either general doubts about the whole point of the draft 
convention, or concerns about several provisions contained in the draft to which some States 
could not subscribe.93 
 
52. The expert will take the draft convention and the comments received by Governments 
and international and non-governmental organizations into account when identifying gaps in the 
present legal framework.  In his conclusions, he will also make a few preliminary comments on 
the draft convention.  He will, however, refrain from analysing the draft and commenting upon it 
in detail since this would, in his opinion, interfere with the work of the future inter-sessional 
working group. 
 

V.  INTERNATIONAL HUMANITARIAN LAW 

 
A.  In general 

 
53. International humanitarian law is a set of rules, established by treaty or custom, which 
are specifically intended to solve humanitarian problems directly arising from international or 
non-international armed conflicts.  Its principal aim is to protect persons and property that are, 
or may be, affected by an armed conflict and to limit the rights of the parties to a conflict to 
use methods and means of warfare of their choice.  The bulk of contemporary international 
humanitarian law rules are contained in the four Geneva Conventions of 1949 and in the 
two Additional Protocols to those Conventions of 1977.94  The 1998 Rome Statute of the 
International Criminal Court, which includes war crimes within the subject matter of the future 
Court’s jurisdiction, is expected to contribute significantly to a better implementation of 
international humanitarian law.95   
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54. International humanitarian law aims primarily to protect persons who do not, or are no 
longer taking part in hostilities.  As their very titles indicate, the four Geneva Conventions are 
geared towards protecting wounded and sick members of the armed forces on land (the First 
Geneva Convention), wounded, sick and shipwrecked members of the armed forces at sea (the 
Second Geneva Convention), prisoners of war (the Third Geneva Convention) and individual 
civilians and civilian populations (the Fourth Geneva Convention).  The definition of civilians96 
includes refugees, stateless persons, journalists and other categories of individuals who must be 
granted “protected person” status when they fall into the hands of an adverse party of which they 
are not nationals.  The body of rules applicable to non-international armed conflict - which 
involves nationals of the same State - also protects all persons not taking, or no longer taking, 
part in the hostilities.  The beneficiaries of international humanitarian law are thus persons who 
are or may be subject to the effects of an armed conflict. 
 
55. While the aims of both international humanitarian law and human rights law are the 
same - protection of the life, liberty, health and dignity of individuals or groups of people - there 
are significant differences in the method by which they seek to ensure such protection based on 
the different circumstances of their application.  For the purposes of this review, three features of 
international humanitarian law are of particular importance:  (i) this body of law contains 
specific and often fairly detailed rules that parties to an armed conflict must implement upon the 
occurrence of such conflict; (ii) international humanitarian law unequivocally binds both State 
and non-State actors, so there is no ambiguity with respect to the legal obligations of the latter; 
(iii) there is no, and there cannot be any, derogation from the rules of international humanitarian 
law, as this body of law is precisely designed to deal with the inherently exceptional situation of 
armed conflict. 
 
56. While international humanitarian law does not utilize the term “enforced disappearances” 
as such, there is no doubt that many of its provisions are aimed at preventing enforced 
disappearances in the context of armed conflict.  The scope of international humanitarian law is, 
in fact, much broader, in that this body of law contains numerous rules applicable to persons who 
may be missing as a result of armed conflict, of which forcibly disappeared persons constitute 
only one category.  Provided below is a very brief outline of international humanitarian law 
provisions relevant to enforced disappearances.  The review is grouped around the primary 
composite violations constituting an act of enforced disappearance.  
 

B.  Protection of the right to life 

 
57. A basic humanitarian law principle applicable to all persons who do not take a direct part 
or who have ceased to take a direct part in hostilities is humane treatment.97  This principle 
implies that parties to a conflict must, inter alia, respect the person, honour and convictions of all 
those who do not take a direct part or who have ceased to take a direct part in hostilities.  
Moreover, all acts of violence to the life, health, physical or mental well-being of such persons - 
whether committed by civilian or military agents - are prohibited at any time and in any place 
whatsoever.  Murder is specifically prohibited.98  The ICC Statute confirms that wilful killing of 
protected persons in international armed conflict and violence to life and person, including 
murder of all kinds in non-international armed conflict, are war crimes.99 
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C.  Protection from torture 

 
58. The prohibition of torture, whether physical or mental, and other forms of cruel, inhuman 
or degrading treatment is also absolute under international humanitarian law applicable in both 
international and non-international armed conflicts.100  It should be reiterated that torture is a war 
crime regardless of the official capacity of the perpetrator - State or non-State Agent - and that 
individuals may be held individually criminally responsible for this heinous act.101  While 
beyond the scope of this review, it should be noted that international humanitarian law also 
prohibits outrages upon personal dignity, in particular humiliating and degrading treatment, and 
that such acts also constitute war crimes.102  Many humanitarian law rules are aimed at 
preventing or putting a stop to such treatment. 
 

D.  Protection of liberty and the right to a fair trial 

 
59. Even though international humanitarian law does not use the terms “arbitrary arrest or 
detention” a large number of its provisions deal with possible reasons for depriving persons of 
liberty and with the procedural safeguards that must be observed in such cases.  Different rules 
govern the detention of various categories of persons in international armed conflict, including 
prisoners of war,103 persons entitled to prisoner-of-war treatment,104 civilian internees,105 persons 
subject to criminal procedures106 and persons deprived of liberty for reasons related to the 
conflict who do not benefit from more favourable treatment under other provisions of the 
Geneva Conventions or Additional Protocol I thereto.107  It should be noted that humanitarian 
law contains specific rules governing non-penal detention and very detailed provisions on 
judicial guarantees that must be observed when protected persons are put on trial for criminal 
offences.  Thus, depriving a prisoner of war or other protected person of the rights of fair and 
regular trial is a war crime.108 
 
60. Persons affected by a non-international armed conflict, whether interned or detained, or 
deprived of liberty for a criminal offence also enjoy protection under the relevant provisions of 
international humanitarian law.  Article 3 common to the 1949 Geneva Conventions and 
Additional Protocol II are applicable to persons interned or detained for reasons related to the 
conflict.109  While common article 3 also provides basic judicial guarantees,110 Additional 
Protocol II sets out more detailed rules that must be observed in the prosecution and punishment 
of criminal offences related to the armed conflict.111  Denial of judicial guarantees to persons 
taking no active part in hostilities arising from a non-international armed conflict is a war crime 
under the ICC Statute.112 
 

E.  Protection of family life 

 
Family contacts and reunification 

 
61. International humanitarian law aims to protect family life in international armed conflict 
by providing, as a general principle, that all persons in the territory of a party to the conflict or in 
a territory occupied by it shall be enabled to exchange news with family members.113  Parties to 
the conflict must also facilitate inquiries made by family members dispersed due to the war, with 
the goal of renewal of contact between them and meetings if possible.114  States also have a duty 
to facilitate family reunification and to encourage the work of humanitarian organizations 
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engaged in that task.115  Additional provisions regulate the right of family contact of persons 
deprived of liberty (prisoners of war,116 civilian internees117).  In a situation of internal armed 
conflict, persons deprived of liberty, whether interned or detained, also have a right to maintain 
contact with their family.118 
 
Right of families to know the fate of their relatives 

 
62. Additional Protocol I provides unequivocally that the activities of States and international 
humanitarian organizations in the search for missing persons, and in dealing with the remains of 
deceased, is to be guided by the right of families to know the fate of their relatives.119  The 
inclusion of this fundamental right was made by the drafters after careful reflection and in full 
consciousness.120  The “search” referred to implies a duty to carry out a real investigation to 
establish the fate of a person reported missing by the adverse party.121  Additional Protocol I also 
expanded the categories of persons whom a party to the conflict is obliged to keep records on 
and to search for,122 but it should be noted that the obligation does not cover the (requested) 
party’s own nationals.  The mechanisms involved in information gathering and transmission 
include the national information bureaux that parties to international armed conflicts are obliged 
to establish,123 as well as the ICRC Central Tracing Agency.124 
 
63. There is no specific treaty provision requiring that a missing person be accounted for in 
non-international armed conflicts, but there is considerable practice indicating that such an 
obligation exists as a matter of customary law.125  In practice, based on its right of initiative,126 
the ICRC Central Tracing Agency undertakes tracing activities regardless of the type of 
conflict - international or non-international - in which a person has been reported missing, 
as well as in situations of internal disturbances and tensions.  
 

F.  Protection of children 

 
64. International humanitarian law also contains numerous provisions aimed at ensuring 
special protection for children affected by armed conflict, including provisions aimed at 
facilitating their identification127 and at ensuring that they are not separated from their families128 
and that family reunification is facilitated should this happen.129  Children deprived of liberty 
enjoy all the safeguards available to adults, including prohibition of the execution of the death 
penalty if the offence was committed when the child was below 18 years of age.130 
 

VI.  INTERNATIONAL CRIMINAL LAW 

 
65. German Field Marshal Wilhelm Keitel was the first individual convicted by an 
international court for the crime of enforced disappearance, in connection with his role in 
implementing Adolf Hitler’s night and fog decree.131  Since enforced disappearances were not 
yet accepted as part of the concept of crimes against humanity at that time, the International 
Criminal Tribunal in Nurnberg convicted him for war crimes.132  In the meantime, the concept of 
crimes against humanity has gradually emerged as a concept which, in times of peace as in times 
of war, establishes individual criminal responsibility for the most serious types of gross and 
systematic human rights violations in addition to the traditional concept of State responsibility.  
This development in international law is a response of the international community to the 
phenomenon of impunity, particularly in Latin America.133  In view of the fact that enforced 
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disappearances belong to the most cruel human rights violations which constitute a direct attack 
on the life, liberty and dignity of the human being, it is not surprising that these acts were among 
the first to be recognized as crimes against humanity in the development of modern international 
criminal law.  Already the draft conventions proposed at the Paris Colloquium of 1981 and by 
Fighting Against Forced Disappearances in Latin America (FEDEFAM) in 1982 suggested that 
enforced disappearances should be regarded as crimes against humanity.134  One year later, the 
OAS General Assembly declared in a historic resolution that forced disappearance was 
“an affront to the conscience of the Hemisphere and constitutes a crime against humanity”.135  
Whereas the Preamble to the 1992 United Nations Declaration only contains the compromise 
formulation that the systematic practice of enforced disappearance “is of the nature of a crime 
against humanity”, the OAS Convention of 1994 confirms the regional principle according to 
which “the systematic practice of the forced disappearance of persons constitutes a crime against 
humanity”.  These differences are not only of a semantic nature, since certain legal 
consequences, such as the non-applicability of statutory limitations or the establishment of 
universal jurisdiction, depend on the legal qualification of acts of enforced disappearance in 
international criminal law. 
 
66. In the meantime, international criminal law was further developed by the establishment 
of two ad hoc criminal tribunals, for the former Yugoslavia and for Rwanda, through resolutions 
of the United Nations Security Council.136  Although enforced disappearances were committed 
on a large scale in both countries, this crime was not included in the Statutes of the two tribunals.  
But the International Law Commission (ILC) included these acts, because of their “extreme 
cruelty and gravity”, in article 18 of its draft code of crimes against the peace and security of 
mankind, adopted after long negotiations in 1996.137  This gradual development of international 
criminal law was finally concluded by the adoption of the Rome Statute of the International 
Criminal Court (ICC) in 1998.138 
 
67. According to article 7 of the ICC Statute, the following acts constitute crimes against 
humanity “when committed as part of a widespread or systematic attack directed against any 
civilian population, with knowledge of the attack:  ... (i) enforced disappearance of persons”.  
Article 7.2 (i) of the Statute defines the crime of enforced disappearance as “the arrest, detention 
or abduction of persons by, or with the authorization, support or acquiescence of, a State or a 
political organization, followed by a refusal to acknowledge that deprivation of freedom or to 
give information on the fate or whereabouts of those persons, with the intention of removing 
them from the protection of the law for a prolonged period of time”.  
 
68. The definition of the Rome Statute was further developed by the “Elements of crime” 
adopted by the Preparatory Commission for the ICC in 2000.139  Accordingly, the crime against 
humanity of enforced disappearance of persons contains the following elements: 
 

1. The perpetrator: 
 
 (a) Arrested, detained140, 141 or abducted one or more persons; or 
 
 (b) Refused to acknowledge the arrest, detention or abduction, or to give 
information on the fate or whereabouts of such person or persons. 
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2. (a) Such arrest, detention or abduction was followed or accompanied by a 
refusal to acknowledge that deprivation of freedom or to give information on the fate or 
whereabouts of such person or persons; or 
 
 (b) Such refusal was preceded or accompanied by that deprivation of freedom. 
 
3. The perpetrator was aware that:142 
 
 (a) Such arrest, detention or abduction would be followed in the ordinary 
course of events by a refusal to acknowledge that deprivation of freedom or to give 
information on the fate or whereabouts of such person or persons;143 or 
 
 (b) Such refusal was preceded or accompanied by that deprivation of freedom. 
 
4. Such arrest, detention or abduction was carried out by, or with the authorization, 
support or acquiescence of, a State or a political organization. 
 
5. Such refusal to acknowledge that deprivation of freedom or to give information 
on the fate or whereabouts of such person or persons was carried out by, or with the 
authorization or support of, such State or political organization. 
 
6. The perpetrator intended to remove such person or persons from the protection of 
the law for a prolonged period of time. 
 
7. The conduct was committed as part of a widespread or systematic attack directed 
against a civilian population. 
 
8. The perpetrator knew that the conduct was part of or intended the conduct to be 
part of a widespread or systematic attack directed against a civilian population. 

 
69. The ICC Statute will enter into force after ratification by 60 States.  At present, 46 States 
have deposited their instruments of ratification.  Although the Rome Statute has not been 
adopted by consensus, one can assume that the long political and legal discussion about the 
nature and content of crimes against humanity in international criminal law has come to a certain 
conclusion.  It has been finally decided that crimes against humanity apply equally in times of 
war and peace, and that acts of enforced disappearance, when committed as part of a widespread 
or systematic attack against a civilian population, constitute a crime against humanity.  The 
definition of enforced disappearances follows by and large that of the Working Group on 
Enforced or Involuntary Disappearances but also includes crimes committed by non-State actors 
in the context of a “political organization”, whatever this may mean.  The subjective elements of 
guilt seem, however, to put an extremely heavy burden on the prosecution to prove that the 
individual perpetrator was aware from the very beginning of committing the crime that the 
deprivation of liberty would be followed by its denial and that he (she) intended to remove the 
victim from the protection of the law for a prolonged period of time.144 
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VII.  DEFINITION OF ENFORCED DISAPPEARANCE 

 
70. Both the case law and the various legal instruments outlined in this report show that 
enforced disappearance is a very complex and cumulative violation of human rights and 
humanitarian law which involves violations of the right to personal liberty and security, the right 
to recognition as a person before the law145 and the right not to be subjected to inhuman and 
degrading treatment146 and at least a grave threat to the right to life.147  In addition, the 
disappeared person, by being intentionally removed from the protection of the law, is also 
deprived of other human rights, including the right to an effective remedy before a domestic 
authority and to the protection of family life.  According to the working definition of the 
Working Group on Enforced or Involuntary Disappearances, which was by and large adopted in 
the United Nations Declaration and the Inter-American Convention, any act of enforced 
disappearance contains at least the following three constitutive elements: 
 
 (a) Deprivation of liberty against the will of the person concerned; 
 
 (b) Involvement of government officials, at least indirectly by acquiescence; 
 
 (c) Refusal to acknowledge the detention and to disclose the fate and whereabouts of 
the person concerned.148 
 
71. The practice of enforced disappearance qualifies as a crime against humanity if: 
 
 (a) It is committed as part of a widespread or systematic attack directed against any 
civilian population; 
 
 (b) The perpetrator knew that the conduct was part of a widespread or systematic 
attack directed against a civilian population; 
 
 (c) The perpetrator was aware that the deprivation of liberty would be followed by a 
refusal to acknowledge it or to give information on the fate or whereabouts of the person 
concerned; 
 
 (d) The perpetrator intended to remove such person from the protection of the law for 
a prolonged period of time. 
 
The crime against humanity of enforced disappearance can also be committed by persons acting 
in the context of a political organization, i.e. by non-State actors not acting in isolation. 
 

VIII.  IDENTIFICATION OF GAPS IN THE PRESENT  

LEGAL FRAMEWORK                                  

 
A.  Gaps and “full protection” 

 
72. The Commission, in paragraph 11 of resolution 2001/46, requested the independent 
expert to identify gaps in the existing legal framework “in order to ensure full protection from 
enforced or involuntary disappearance”.  As indicators of “full protection”, the expert takes into 
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account the relevant standards of protection developed by the Working Group on Enforced or 
Involuntary Disappearances and other expert bodies of the Commission, by the case law of the 
relevant international and regional treaty monitoring bodies and human rights courts, by the 
United Nations Convention against Torture, the United Nations Declaration on Disappearance, 
the Inter-American Convention on Disappearance, the draft United Nations convention on 
disappearance and in the relevant legal literature. 
 

B.  Definition 

 
73. As was pointed out above, present international law contains different definitions of 
enforced disappearances.  While international criminal law, as stipulated in the ICC Statute, also 
holds non-State actors - if they act in the context of a political organization - accountable for the 
crime of enforced disappearance, international human rights law up to now keeps to the 
traditional notion that only direct and indirect State actors are capable of committing this human 
rights violation.  This view is reflected in the practice of the Working Group on Enforced or 
Involuntary Disappearances,149 as well as in the definitions of enforced disappearance contained 
in the United Nations Declaration, the Inter-American Convention and even in article 1 of the 
draft convention.  It is also in line with the traditional definition of torture laid down in article 1 
of the Convention against Torture.  Since one of the main aims of that Convention, as well as of 
any specific international instrument combating enforced disappearances, is to oblige States to 
use domestic criminal law against perpetrators of such practices, it is doubtful whether such a 
narrow definition should be maintained.  The experience in many States, such as Colombia, 
shows that enforced disappearances are committed by government officials, indirect State actors 
such as members of death squads or so-called self-defence forces, guerrilla movements and 
paramilitary groups fighting the Government, as well as by members of organized criminal 
gangs, often in relation to drug-related offences.  Since the concealment of all facts surrounding 
this crime is part of its definition, it is often very difficult to know whether the perpetrators acted 
with or without “the authorization, support or acquiescence of the State”.  This problem was also 
acknowledged by the drafters of the international convention on the protection of all persons 
from forced disappearances when referring, in article 1.2, to instruments containing “provisions 
of broader application”.150  In order to ensure “full protection” from enforced disappearance, a 
future binding instrument, at least in relation to domestic criminal law, should, therefore, equally 
apply to State and organized non-State actors. 
 
74. On the other hand, international criminal law seems to define enforced disappearances in 
a very narrow manner which can only be applied in truly exceptional circumstances.  Apart from 
the general requirement of crimes against humanity, which only covers acts committed as part of 
a widespread or systematic attack against a civilian population, perpetrators can only be 
convicted if the prosecutor establishes that they “intended to remove the victims from the 
protection of the law for a prolonged period of time”.151  This is a subjective element in the 
definition which in practice will be difficult to prove. The perpetrators usually only intend to 
abduct the victim without leaving any trace in order to bring him (her) to a secret place for the 
purpose of interrogation, intimidation, torture or instant but secret assassination. Often many 
perpetrators are involved in the abduction and not everybody knows what the final fate of the 
victim will be.  In any case, if criminal law is to provide an effective instrument of deterrence, 
the definition of enforced disappearance in domestic criminal law, as required by a future 
international instrument, has to be broader than that included in the ICC Statute. 
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C.  Concept of victims and human rights violated 

 
1.  The disappeared person 

 
75. The act of enforced disappearance constitutes a multiple human rights violation.  
Article 1.2 of the United Nations Declaration states in this respect that any act of enforced 
disappearance “constitutes a violation of the rules of international law guaranteeing, inter alia, 
the right to recognition as a person before the law, the right to liberty and security of the person 
and the right not to be subjected to torture and other cruel, inhuman or degrading treatment or 
punishment.  It also violates or constitutes a grave threat to the right to life”.  If one analyses the 
case law, however, this qualification of an act of enforced disappearance as a cumulative human 
rights violation is fairly controversial and depends to a great extent on the precise facts, which 
are, of course, difficult to establish.  The only human rights violation which has been established 
in every case of enforced disappearance is the violation of the right to personal liberty.  The right 
to personal security is already controversial, as only the United Nations Human Rights 
Committee seems to accord it a meaning independent from the right to personal liberty.152  The 
right to recognition as a person before the law, as guaranteed in article 16 of the International 
Covenant on Civil and Political Rights and article 3 of the American Convention on Human 
Rights, but not, however, in the European Convention on Human Rights, is a fairly vague 
concept153 and none of the judgements relating to enforced disappearances has in fact arrived at a 
violation of this right.154  A violation of the right to life is usually only established if there are 
strong indications that the victim has actually died.  The European Court of Human Rights 
originally even ruled that, after having found a violation of the right to personal liberty, it was 
no longer necessary to decide on the alleged violation of the right to life.155  With respect to the 
right not to be subjected to inhuman treatment, there seem to be the strongest disagreements 
between the various treaty monitoring bodies and courts.  While the United Nations Human 
Rights Committee takes the view that every prolonged incommunicado detention, irrespective 
of the actual treatment of the victim, constitutes inhuman treatment,156 the European Court of 
Human Rights arrived at such a conclusion only in cases where there was evidence of torture 
or ill-treatment.157  Similarly, the Inter-American Court of Human Rights, at least in 
Caballero-Delgado and Santana v. Colombia, denied a violation of the right to humane treatment 
on the grounds of “insufficient proof that those detained were tortured or subjected to inhumane 
treatment”.158  The Human Rights Chamber for Bosnia and Herzegovina, on the other hand, after 
original hesitations,159 decided to follow the case law of the Human Rights Committee by 
declaring every case of enforced disappearance a violation of article 3 of the European 
Convention.160 
 
76. This contradicting case law clearly reveals a gap in the protection against enforced 
disappearance.  The minimum approach, which was at least originally applied by the European 
Court of Human Rights and which, in the absence of any further evidence, understands enforced 
disappearances as only an aggravated form of arbitrary detention, does not correspond to the 
extremely serious nature of this human rights violation.  It seems, therefore, necessary either to 
establish a new, independent and non-derogable human right not to be subjected to enforced 
disappearance or to specify in a legally binding manner that every act of enforced disappearance, 
in addition to arbitrary deprivation of personal liberty, constitutes an act of inhuman treatment in 
violation of article 7 of the International Covenant on Civil and Political Rights and a violation 
of certain other human rights. 
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2.  Family members 

 
77. The question whether members of the family of a disappeared person are to be 
considered as victims under present international law, with independent rights deriving from this 
status, seems to be controversial too.  That close relatives and friends, by the fact of enforced 
disappearance, are subjected to a situation of extreme anguish and stress which is usually 
intended by the perpetrators and which may last for many years, is not disputed and has been 
recognized in the practice of the Working Group on Enforced or Involuntary Disappearances, by 
the tracing activities of the ICRC, and in article 1.2 of the United Nations Declaration, which 
states that any act of enforced disappearance inflicts severe suffering on the persons subjected 
thereto and their families.  Whether this amounts to an independent human rights violation is 
another matter.  The Human Rights Committee, in the landmark case of Quinteros Almeida v. 
Uruguay, already in 1983 decided that “the anguish and stress caused to the mother by the 
disappearance of her daughter and by the continuing uncertainty concerning her fate and 
whereabouts” rendered her a victim of violations of the Covenant suffered by her daughter too, 
in particular article 7.161  In later decisions, however, the Committee has not repeated the finding 
of such violations.  The Inter-American Court of Human Rights, for the first time, in a judgement 
of 1988, recognized that “the circumstances of such disappearance generate suffering and 
anguish, in addition to a sense of insecurity, frustration and impotence in the face of the public 
authorities’ failure to investigate”, which justified considering the family members as victims of 
inhuman treatment.162  At the same time, the European Court started to rule on disappearance 
cases and, since its first judgement in the Kurt case, has usually found violations of article 3 of 
the European Convention on Human Rights in relation to the families (but not to the disappeared 
persons).163  In a recent judgement, the European Court felt, however, a need to relativize 
this finding by stating that the “Kurt case does not however establish any general principle 
that a family member of a ‘disappeared person’ is thereby a victim of treatment contrary to 
article 3”.164  The Human Rights Chamber for Bosnia and Herzegovina, on the other hand, 
developed the victim concept further by finding the wife of a disappeared person not only a 
victim under article 3 but also article 8 of the European Convention.165  This interpretation of the 
right to the protection of family life seems to correspond to the emphasis put on the right of 
family members under international humanitarian law.166  
 
78. If one considers the next of kin of disappeared persons as independent victims of human 
rights violations, certain legal consequences arise which are usually referred to as “the right to 
the truth”.167  When the Human Rights Committee found the mother of a disappeared person to 
be a victim under article 7 of the International Covenant on Civil and Political Rights, it also 
stated that she “has the right to know what has happened to her daughter”.168  The right to the 
truth is, however, still a fairly vague concept in international law.  Explicitly, the “right of 
families to know the fate of their relatives” is only recognized in article 32 of Additional 
Protocol I to the Geneva Conventions, i.e. only in the context of an international armed conflict 
in respect of nationals of the other party.169  In practice, the ICRC Central Tracing Agency 
undertakes tracing activities also in cases of non-international armed conflict and internal 
disturbances and tensions, and there is practice indicating the existence of a corresponding 
obligation under customary humanitarian law. 
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79. Under international human rights law, the concept of the right to the truth is only slowly 
evolving in the context of the development of the right to a remedy and reparation for gross and 
systematic human rights violations, both as a matter of jurisprudence and of standard setting.170  
The case law of all the treaty monitoring bodies and courts relating to enforced disappearances 
analysed above indicates that the Governments concerned are under some obligation to provide 
the victims, including the families as far as applicable, with an effective remedy, which may 
include the duty to investigate the act of disappearance, to bring the perpetrators to justice, to pay 
compensation to the victims, to release the disappeared persons (if still alive) or to locate and 
identify the mortal remains and deliver them to the next of kin, and to make all information and 
findings relating to the fate and whereabouts of the disappeared person available to the families.  
These obligations seem, however, to be far from generally accepted and have partly been derived 
from provisions of substantive human rights law (such as the right to life and prohibition of 
torture),171 partly from the general obligation under human rights treaties to secure human 
rights,172 partly from the right to an effective domestic remedy,173 and partly in the exercise of 
specific powers of international bodies to afford just satisfaction or other remedies.174 
 
80. In view of the fact that the relevant jurisprudence is by no means unanimous, that the 
right of the families to know the truth about the fate and the wherabouts of their loved ones is not 
explicitly laid down in any international or regional human rights treaty, and that the various 
attempts to specify the precise legal consequences of such a right in the context of the right to a 
remedy and reparation seem to be very controversial, one can conclude that there exists a major 
gap in this area.  Any future binding instrument on enforced disappearances should precisely 
define the concept and the legal consequences of the right of family members of disappeared 
persons to the truth.  
 

D.  Safeguards against impunity 

 
81. As the Working Group on Enforced or Involuntary Disappearances and the Commission 
on Human Rights have repeatedly emphasized, impunity is simultaneously one of the underlying 
causes of enforced disappearances and one of the major obstacles to the elucidation of cases 
thereof.175  There can, therefore, be no doubt that “full protection” from enforced disappearance 
must include appropriate measures under criminal law.  This was also recognized when the 
international community qualified enforced disappearance as a crime against humanity.176  As 
the definition of enforced disappearance in the ICC Statute shows, only very few cases of a 
particularly serious, well-planned and systematic nature will finally be prosecuted by the ICC.  
To achieve the desired deterrent effect, States will have to include the crime of enforced 
disappearance with an appropriate punishment in their domestic criminal codes, as required by 
article 4 of the United Nations Declaration of 1992.  Since the Declaration is a non-binding 
instrument, only very few States, in the majority Latin American States parties to the 
Inter-American Convention on Forced Disappearance of Persons, have adopted relevant criminal 
legislation, and only very few perpetrators of this crime have so far been brought to justice.  The 
absence of a binding international obligation, similar to article 4 of the Convention against 
Torture or articles 2 to 5 of the draft convention on disappearances, therefore constitutes a major 
gap in the present legal framework. 
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82. In view of the particularly serious nature of the crime of enforced disappearance, any 
binding international instrument established in accordance with the relevant recommendations of 
the Working Group on Enforced or Involuntary Disappearances and provisions of the 
United Nations Declaration, the Inter-American Convention on Forced Disappearance of Persons 
and the draft convention, should provide the following:  
 

Any act of enforced disappearance shall be considered a continuing crime as long as the 
perpetrators continue to conceal the fate and whereabouts of the disappeared person and 
the facts remain unclarified; 

 
 The principle of universal jurisdiction shall apply to any act of enforced disappearance; 
 

No order or instruction of any public authority may be invoked to justify an act of 
enforced disappearance; 

 
 No statutory limitation shall apply to the crime of enforced disappearance; 
 
 Perpetrators shall not benefit from any specific amnesty law or similar measure; 
 

No privileges, immunities or special exemptions shall be granted in trials relating to such 
acts; 

 
Perpetrators shall be tried only in courts of general jurisdiction and in no case by military 
courts; 

 
Enforced disappearance shall not be considered a political offence for the purposes of 
extradition, asylum and refuge; 

 
The prohibition of refoulement shall also apply to the danger of being subjected to 
enforced disappearance. 

 
E.  Prevention 

 
83. In addition to criminal repression, a number of preventive measures have been suggested 
by the Working Group and were subsequently incorporated in the United Nations Declaration, 
the Inter-American Convention on Forced Disappearance of Persons and the draft convention.  
In fact, the Working Group has repeatedly stressed that nobody would have to disappear any 
more if most of the suggested preventive measures were applied by States.177  In the absence of a 
binding treaty at the universal level, the lack of the following minimum obligations must be 
considered as a gap as compared to “full protection”: 
 
 The absolute prohibition of any form of incommunicado detention; 
 

The obligation to establish domestic legal rules indicating those officials authorized to 
order deprivation of liberty; 

 
 The effective right to habeas corpus and other guarantees against arbitrary detention; 
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The obligation to ensure the investigation of any complaint of enforced disappearance by 
an independent State authority; 

 
The right of family members to a prompt, simple and effective judicial remedy in cases 
of enforced disappearance; 

 
The establishment and maintenance of an official and generally accessible up-to-date 
register of all detainees at every place of detention and of centralized registers of all 
places of detention; 

 
 The absolute prohibition of secret places of detention; 
 
 The right of access to any place of detention by an independent State authority; 
 
 The release of all detainees in a manner permitting reliable verification; 
 
 The liability of the perpetrators of enforced disappearance under civil law; 
 
 The appropriate training of law enforcement and prison personnel. 
 

F.  Right to reparation 

 
84. The draft “Basic principles and guidelines on the right to a remedy and reparation for 
victims of violations of international human rights and humanitarian law” at present under 
consideration by the Commission on Human Rights178 distinguish between the procedural right 
to an effective remedy and the substantive right to reparation of victims.  Reparation shall be 
proportional to the gravity of the violations suffered and the resulting damage, and shall include 
measures of restitution, compensation, rehabilitation, satisfaction and guarantees of 
non-repetition.  In the case of enforced disappearance, which is a particularly serious and 
continuing human rights violation committed with the very intention of evading responsibility, 
truth and legal remedies, reparation is of the utmost importance, not only as a matter of redress 
for the individual victims, but also as a pre-condition for establishing truth, justice and peace in 
the societies affected by such practices. 
 
85. The concept of victims in cases of enforced disappearance encompasses, as the case law 
clearly shows, the disappeared persons as well as their relatives.179  Reparation must, therefore, 
be provided to both types of victim.  Since the question of whether the disappeared person is still 
alive or has been killed often remains unanswered, the measures of reparation shall be designed 
in a way that they can be applied to both the disappeared person and the relatives.   
 
86. Restitution means that the disappeared person, if still alive, must be immediately 
released.  If he or she had been killed, restitution includes the exhumation and identification of 
the body and the restoration of the mortal remains to the next of kin for the purpose of a decent 
burial in accordance with the religious practices of the victim and the family.   
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87. A decent burial can also be regarded as a form of moral or social rehabilitation of the 
victim.  If disappeared persons have survived and finally escape or are released, they usually 
suffer from post-traumatic stress disorders which require, as a matter of rehabilitation, extensive 
medical, psychological and social care and treatment at the expense of the Government 
responsible.  The families, who often for many years have attempted, by various legal, political 
and other means, to establish the fate and whereabouts of their loved ones, also have a valid 
claim to rehabilitation, by means of legal and social services, and often they are also in need of 
medical and psychological care as a result of their suffering. 
 
88. Satisfaction is a very broad category of reparations which is of particular significance in 
cases of enforced disappearance.  It starts with an apology by the authorities or the Government 
concerned and the disclosure of all relevant facts at the disposal of the authorities.  If the 
Government is not in possession of the relevant facts (because of lack of control of security 
forces or because the disappearance occurred under a previous government), it is under an 
obligation to carry out an in-depth investigation by all appropriate means, including 
exhumations, to establish the truth about the fate and whereabouts of the disappeared persons 
and about the perpetrators of the disappearance.  This can be achieved by ordinary criminal 
investigations or by the establishment of special investigative bodies entrusted with searching for 
disappeared persons, truth commissions, etc.  In addition to establishing the truth and providing 
information to the victims and society at large, the authorities are also under an obligation to 
bring the perpetrators to justice.  As the Human Rights Committee rightly concluded, in the case 
of particularly serious human rights violations, such as enforced disappearances, justice means 
criminal justice, and purely disciplinary and administrative remedies cannot be deemed to 
provide sufficient satisfaction to the victims.180  Perpetrators of enforced disappearance should, 
therefore, not benefit from amnesty laws or similar measures.181  Further measures of satisfaction 
include public commemorations to pay tribute to the victims and thereby contribute to the 
process of building justice and peace.182 
 
89. Guarantees of non-repetition start with the cessation of continuing violations.  In the case 
of enforced disappearance, the human rights violation only stops when the fate and whereabouts 
of the disappeared person are considered clarified beyond reasonable doubt.  If a Government is 
willing to disclose all information concerning past disappearances and to carry out the necessary 
investigations to establish the truth, such measures usually also provide certain guarantees of 
non-repetition.  Most important, however, is that States include the act of enforced disappearance 
as a criminal offence with appropriate punishment in their criminal code,183 that they actually 
bring the perpetrators to justice and that they adopt the necessary preventive measures, as 
discussed above. 
 
90. Often, pecuniary compensation for legal costs as well as for material and non-material 
damage remains, unfortunately, the only form of reparation to the victims of enforced 
disappearance in practice.  If a disappeared person is released after a couple of years or is killed, 
compensation for material damage, such as loss of income or opportunities, might amount to a 
substantial sum of money as, above all, various judgements of the Inter-American Court of 
Human Rights show.184  Similarly, the mental and physical suffering of both the disappeared 
persons and the relatives might require the Governments concerned to pay considerable sums of 
compensation for non-material or moral damage. 
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91. Many of the principles relating to the right of reparation in cases of enforced 
disappearance are in the process of being developed by the case law of the various monitoring 
bodies and courts and in the framework of the Commission’s draft principles and guidelines.  
It would, however, be premature to allege that the right to reparation in cases of enforced 
disappearance and its precise content are firmly established in existing international law.  On the 
contrary, this is a topic of considerable debate, and the drafting of a legally binding instrument 
on enforced disappearance in the near future might contribute to the evolving concept of a right 
to reparation for gross violations of human rights. 
 

G.  Protection of children 

 
92. Experience shows that children are often particularly affected by the crime of enforced 
disappearance.  They suffer most if their mother, father or even both parents disappear, and they 
may live all their childhood in a constant situation of uncertainty, between hope and despair.  
Sometimes, a woman may give birth to a child during her disappearance, and the child is taken 
away from her and made the subject of adoption by the same authorities who are responsible for 
the disappearance of the mother.  In Argentina and other South American countries, such forced 
separations and adoptions of children were practised systematically.185  These criminal practices, 
in addition to causing immense suffering to the children and their parents, also lead to 
considerable conflicts of interest between persons who adopt these children in good faith and 
members of the families of the disappeared parents.  Specific instruments, such as the 
Convention on the Civil Aspects of International Child Abduction,186 only allow for a very 
partial response to the human rights aspects of these practices. 
 
93. Consequently, the United Nations Declaration, the Inter-American Convention on Forced 
Disappearance of Persons and the draft convention contain specific provisions dealing with these 
problems.  Article 20.3 of the Declaration, for example, provides that “the abduction of children 
of parents subjected to enforced disappearance or of children born during their mother’s enforced 
disappearance, and the act of altering or suppressing documents attesting to their true identity, 
shall constitute an extremely serious offence, which shall be punished as such”.  States shall 
devote special efforts to the search for and the restitution of such children to their families of 
origin and shall allow for the annulment of any adoption which originated in enforced 
disappearance.  Since these practices often resulted in inter-country adoptions, States should 
conclude appropriate bilateral or multilateral agreements.   
 
94. In view of the extreme seriousness of these problems, one must speak of a gap in the 
present legal system which should be addressed in a universal and legally binding instrument. 
 

IX.  CONCLUSIONS AND RECOMMENDATIONS 

 
95. Enforced disappearance is one of the most serious human rights violations, which, if 
committed as part of a widespread or systematic attack against civilians, constitutes a crime 
against humanity.  As the annual reports of the Working Group on Enforced or Involuntary 
Disappearances to the Commission show, enforced disappearance can be considered a universal 
phenomenon, which continues today to be practised systematically in a considerable number of 
countries.  The crime of enforced disappearance is not only directed against the disappeared 
persons but equally against their families, friends and the society they live in.  Often, the 
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disappeared persons are killed immediately, but their children, parents or spouses continue to 
live for many years in a situation of extreme insecurity, anguish and stress, torn between hope 
and despair.  They must, therefore, also be considered as victims of enforced disappearance. 
 
96. In view of the extreme seriousness of this human rights violation, various measures have 
been taken in response by the international community at the universal and regional levels, and 
certain standards have been developed in the framework of international human rights, 
humanitarian and criminal law.  At the same time, it must be recognized that protection against 
enforced disappearance is a slowly developing concept, with many gaps, disputed questions and 
uncertainties.  Until today, no specific human right not to be subjected to enforced disappearance 
has been recognized, although this human rights violation has occurred on a systematic scale for 
almost 30 years.  It is generally considered to be a multiple human rights violation, but there is 
no agreement on which human rights, apart from the right to personal liberty, are actually 
violated by an act of enforced disappearance.  The various attempts at defining enforced 
disappearances in international human rights and criminal law differ from each other.  Although 
there seems to be general agreement that enforced disappearances need to be combated by 
relevant measures under domestic criminal law (including the principle of universal jurisdiction) 
and by a broad variety of preventive measures, no legally binding universal obligations exist in 
this respect.  Since the protection of international criminal law will only apply in exceptional 
cases, universal jurisdiction in clearly defined individual cases of enforced disappearance, with 
appropriate punishment, will constitute the most effective measure to deter the practice of 
enforced disappearance in the future.  Finally, there exist many gaps in respect of concrete 
measures of prevention (such as the obligation to maintain centralized registers of all places of 
detention and all detainees) and in respect of the right of disappeared persons and their families 
to an effective remedy and to reparation. 
 
97. The gaps in the present international legal framework outlined in the present report 
clearly indicate the need for a “legally binding normative instrument for the protection of all 
persons from enforced disappearance”, as referred to in paragraph 12 of Commission 
resolution 2001/46.  Such a legally binding normative instrument might take one of the following 
forms: 
 
 A separate human rights treaty, such as the draft convention; 
 
 An optional protocol to the International Covenant on Civil and Political Rights; or 
 
 An optional protocol to the Convention against Torture. 
 
98. The independent expert considers it part of the mandate of the future inter-sessional 
open-ended working group of the Commission to be established in accordance with paragraph 12 
of Commission resolution 2001/46 to decide which of the three alternatives indicated above to 
give priority to.  Since the expert has, however, been requested by the Commission to take into 
account the draft convention, as well as the comments of States, intergovernmental and 
non-governmental organizations, he wishes to state briefly his views on the advantages and 
disadvantages of the three options. 
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99. A separate international convention on the protection of all persons from enforced 
disappearance would certainly be most appropriate for drawing the attention of States to the 
extreme seriousness of this human rights violation and for enumerating the various and detailed 
State obligations relating to criminal action, preventive measures, remedies and reparation.  On 
the other hand, as many comments of Governments show, the adoption of a specialized human 
rights treaty would contribute to a further proliferation of human rights treaties and treaty 
monitoring bodies.187  Such proliferation of monitoring bodies and the related costs might be 
avoided either by entrusting the monitoring function to the Working Group on Enforced or 
Involuntary Disappearances or to any of the existing treaty monitoring bodies.  The first option, 
which some members of the Working Group might favour, has the disadvantage of mixing 
special procedures of the Commission with treaty monitoring.  For the Working Group, which 
has always stressed the humanitarian nature of searching for disappeared persons, treaty 
monitoring by means of, for instance, deciding on individual complaints, might interfere with its 
major and primary humanitarian tasks.  Of all the existing treaty monitoring bodies, only the 
Committee against Torture and the Human Rights Committee seem to carry out functions similar 
to those expected from a future “committee on disappearance”. 
 
100. An optional protocol to the Convention against Torture would have the advantage that 
that Convention has served as a model for the United Nations Declaration, the Inter-American 
Convention on Forced Disappearance of Persons and the draft convention.  The main aims of a 
binding legal instrument on enforced disappearance would be similar to those of the Convention 
against Torture:  effective domestic criminal legislation including universal jurisdiction, effective 
measures of prevention and reparation.  Many of the preventive obligations laid down in the 
Convention against Torture, such as human rights education for law enforcement personnel, the 
duty to carry out a prompt and impartial investigation or the right to a remedy and reparation, 
also have a preventive effect on disappearances.  In addition, many disappeared persons are 
subjected to torture, and the Human Rights Committee considers every prolonged 
incommunicado detention as inhuman treatment.  Consequently, the Committee against Torture 
might be considered as the treaty monitoring body with the most relevant experience in 
combating enforced disappearance.  Since this Committee, under article 20 of the Convention 
against Torture, is already entrusted with the function of carrying out confidential inquiry 
proceedings, including possible on-site visits, this procedure might be also used for investigating 
cases of enforced disappearance.  On the other hand, enforced disappearance is a much broader 
concept, which involves human rights violations that at present are not covered by the mandate 
and expertise of the Committee against Torture.  In addition, it might be argued that a Committee 
of only 10 experts, which might in the near future also be responsible for supervising or even 
carrying out preventive visits to places to detention in accordance with the draft optional 
protocol to the Convention against Torture now under consideration by the Commission, might 
not be in a position to undertake major additional tasks, such as monitoring enforced 
disappearances. 
 
101. An optional protocol to the International Covenant on Civil and Political Rights would 
have the advantage that enforced disappearance constitutes a multiple violation of human rights 
which are all covered by the Covenant.  Consequently, the Human Rights Committee already has 
the required expertise relating to the various aspects of enforced disappearance, which is 
underlined by its rich case law on this topic.  In addition, this 18-member expert body has a 
particularly high reputation and disposes of sufficient time and resources to deal with an 
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additional monitoring task.  On the other hand, the capacities of the Human Rights Committee to 
take up an additional monitoring task will depend on the precise functions entrusted to the 
Committee under a future optional protocol on enforced disappearance.  The additional 
monitoring of this human rights violation in the context of the State reporting and individual and 
inter-State communication procedures will not pose an excessive additional burden as these 
functions have partly already been implemented by the Human Rights Committee with respect to 
disappearances.  A future binding instrument on enforced disappearance should, however, go 
beyond these traditional monitoring procedures and also include, for instance, special 
mechanisms for the tracing of disappeared persons, an inquiry procedure with visits to the 
territory of States parties and possibly also preventive visits to, or at least monitoring of, places 
of detention.188 
 
102. While all three options seem to have certain advantages and disadvantages, the 
independent expert concludes that, under the assumption that Governments wish to avoid a 
further proliferation of treaty monitoring bodies, the Human Rights Committee might be in the 
best position to undertake the additional task of monitoring States’ compliance with their 
obligations to prevent disappearances, to investigate cases of disappearance and to bring the 
perpetrators to justice, and to provide effective remedies and reparation to the victims of 
disappearance.  Since the capacity of the Human Rights Committee to take up such additional 
functions will depend, to some extent, on the exact nature of the monitoring procedures to be 
established, the future inter-sessional working group of the Commission might perhaps be best 
advised to agree first on the relevant substantive and procedural obligations of States parties, as 
well as on the appropriate monitoring mechanisms, and only at the end to decide, in close 
consultation with the treaty monitoring bodies, who shall be entrusted to carry out these tasks.   
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