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The meeting was called to order at 3.15 p.m.

CONSIDERATION OF REPORTS SUBMITTED BY STATES PARTIES UNDER ARTICLE 40 OF THE
COVENANT

Initial report of the Republic of Korea (CCPR/C/68/Add.1l)

1. At the invitation of the Chairman, Mr. Soco Gil Park, Mr. Bong Joo Moon, Mr.
Dal Ho Chung and Mr. Kook Hyun Yoo (Republic of Korea) took places at the
Committee table.

2. Mr. Soo Gil PARK (Republic of Korea), introducing the initial report of the
Republic of Korea (CCPR/C/68/Add.l), said that his country had acceded to the
two International Covenants on Human Rights in 1990 in order to consolidate the
protection of human rights in Korea and to join the international effort to
promote them throughout the world. The consideration of its initial report was
an important event, and he hoped it would lead to a constructive dialogue on how
the Republic could better fulfil its commitments under the International
Covenant on Civil and Political Rights. The event had already attracted the
attention of the media and various human rights groups in his country and would

encourage his Government in its firm undertaking to enhance the human rights of
the Korean people.

3. Every effort had been made to ensure that the structure and content of the
report complied with the Committee's guidelines, and all possible information
had been included to provide as full a picture as possible of human rights
protection in the Republic of Korea. Since the laws of the Republic were based
on the written law system, the emphasis of the report was on legal and
institutional aspects, but decisions of the Constitutional Court and other
courts, as well as relevant administrative measures, were also mentioned. 1In
view of the fact that major advances in human rights protection had been made
since the inauguration of the present Government in early 1988, the report
focused on developments since that time.

4. Under the Constitution, as revised on 29 October 1987, institutional
measures had been strengthened to embody genuinely democratic principles, and to
enhance the protection of human rights and fundamental freedoms. The Korean
people regarded the Constitution, based on the 29 June 1987 Declaration for
Democracy, as a turning-point in the struggle for democracy. It provided for
the election of the President of the Republic by direct popular vote, instead of
by indirect vote as previously, thus widening the scope of popular

participation. It also strengthened the power of the National Assembly
vis—a-vis the administration by, for example, reinstating its power to review
the actions of the latter. In the area of justice, it had reinforced the

independence of the judiciary by improving the procedure for appointing Jjudges.
It had also established the Constitutional Court, which, in addition to
reviewing the constitutionality of laws at the request of courts, ruled on
petitions by individuals seeking redress of human rights infringements caused by
acts of the State. More than 30 cases of infringements had been redressed since
the introduction of the system in September 1988 - which represented a
significant improvement in the human rights situation. The constitutional
provisions dealing with human rights and fundamental freedoms had also been



CCPR/C/SR.1150
page 3

amended to enhance protection. For example, strict procedures to be followed in
the event of arrest or detention had been written into the Constitution, and the
rights of criminal suspects and defendants strengthened.

5. To give effect to these constitutional provisions, the relevant laws and
regulations had been amended, and the related procedures improved. The
Government had also made improvements in the penal administration and had
instituted legal aid programmes. In accordance with the spirit of article 10 of
the Constitution, assuring the human worth and dignity of citizens, and implying
a right to life as affirmed in article 6 of the Covenant, the Government had
amended the Special Criminal Act to abolish the death penalty for 15 types of
crime. The Government was also undertaking a review aimed at further reducing
the applicability of the penalty by amendments expected to be enacted by the end
of the current year. The application of the controversial National Security Law
and the Act concerning Assembly and Demonstration had also been restricted in
order to eliminate misinterpretation or abuse.

6. Local autonomy, which, although written into the Constitution since the
birth of the Republic, had not been implemented except for a brief period in the
1960s, had become a reality, and legislative council elections had been held
nationwide in March and June 1991.

7. The people of the Republic were now living under the rule of law in a
democracy, completely free from the authoritarian tinges of the past. Human
rights and fundamental freedoms, including freedom of the press, were guaranteed
and safeguarded. Accession to the Covenant had been an important part of those
democratic processes. Only a true democracy could open its doors to public
scrutiny, and it was to be noted that the Republic of Korea had made a
declaration recognizing the competence of the Committee under article 41 of the
Covenant and had also acceded to the Optional Protocol. Thus, the human rights
of the population were henceforth under international protection, reinforcing
the extensive domestic protection provided by the Constitution. Every effort
had been made to publicize those international instruments, and the texts had
been translated and published in the Korean language, along with a compilation
of the Committee's proceedings and important decisions. Measures had also been
taken to educate law enforcement officials in the provisions and procedures set
forth in the Covenant and in the Constitution. Citizens of the Republic could
take special pride in having a whole week set aside for commemoration of the
Universal Declaration of Human Rights, and 10 December was celebrated as Human
Rights Day in order to remind the people of the spirit of the Universal
Declaration and of the rights they enjoyed in a democracy. All the rights
provided for in the Covenant were guaranteed by the Constitution, which
stipulated that all treaties duly concluded and promulgated should have the same
effect as domestic laws. Together, the two instruments formed the centrepiece
of human rights law of the Republic, and it was noteworthy that the
Constitutional Court had invoked article 18, paragraph 2 of the Covenant in its
landmark decision of 1 April 1991 on the constitutionality of a provision of the
Civil Code. The Republic did maintain three reservations to the Covenant with
regard to specific provisions that conflicted with domestic law, namely article
14, paragraphs 5 and 7 and article 22, but they were only partial in nature and
were not intended to disavow the specific rights provided for in the Covenant;
they sought only to maintain limitations prescribed in the relevant domestic
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laws as explained in the report. His Government firmly believed that the
reservations did not represent a derogation from the basic principles embodied
in the Covenant, but it was reviewing its position to see whether their scope
could be further limited.

8. The admission of the Republic of Korea to membership of the United Nations
in September 1991 had given additional momentum to its Government's efforts to
promote universal human rights in accordance with the Charter, and by
subsequently becoming a full-fledged member of the International Labour
Organisation in December 1991, the Republic had strongly endorsed international
endeavours to ensure the protection of fundamental trade union rights. The
Republic had also ratified the Convention on the Rights of the Child in December
1991 and was shortly to become a party to the Convention relating to the Status
of Refugees and its Protocol, pending the consent of the National Assembly. No
less importance should be attached to the actions of individuals and groups, and
he believed that the increase in the number of human rights cases being brought
to the courts was evidence of popular confidence in the fair application of the

law. In addition, private human rights groups were increasing their monitoring
activity.
9. One of the most important factors affecting the implementation of the

Covenant was the tense situation resulting from the division of the Korean
peninsula. Following its liberation from Japanese colonial rule in 1945, Korea
had been caught between two opposing ideologies, and the Northern aggression in
1950 had brought untold misery upon the Korean people and consolidated the
division of the country. Since that war, the two parts of Korea had confronted
one another militarily, as well as ideologically, across the 38th parallel.
Consequently, it was not until 1991, following the end of the cold war, that the
two sides had succeeded in engaging in serious dialogue and begun to seek a way
to reunify the nation peacefully. The Agreement on Reconciliation,
Non—-Aggression and Exchanges and Cooperation had been concluded in February 1992
and had led to a series of regular consultations that were expected to narrow
the gap between the two Koreas in every field. That was, however, only a
cautious first step, and it was natural that a country which had been nearly
overthrown by invasion should feel unable to relax its guard against further
aggression. Armed forces totalling 1.5 million were in a military stand-off
along the 38th parallel, and, despite the end of the cold war, the Armistice
Agreement had still not been replaced by a peace settlement. The Republic of
Korea was accordingly obliged to guard against subversion of its liberal
democratic system. It was very unfortunate that North Korea should still
maintain a clause in the preamble of the platform of the Korean Workers' Party,
which took precedence over its Constitution, declaring as its basic policy the
"realization of the people's revolution for national liberation in South Korea"
- in other words, the communization of the whole peninsula. Accordingly, the
National Security Law adopted by the Republic to protect its security and the
integrity of the system still had its raison d'étre. 1In spite, therefore, of
the call in some quarters for abolition of the Law, it was the national
consensus that it should be maintained: no democracy could be so tolerant as to

allow the forces of revolution to overthrow its free system. It was, however,
his firm belief that, when a peace agreement was signed and South-North
relations normalized, the National Security Law would become irrelevant. In the

meantime, the Government remained determined to eliminate any infringement of
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human rights resulting from application of the Law, beyond the restrictions
permitted by the Constitution and the Covenant, as was instanced by its
incorporation into the Law in May 1991 of the substance of a 1990 Constitutional
Court decision limiting its scope. The decision provided clearer and narrower
definitions of such concepts as "endangering national security and survival" and
"endangering the basic liberal democratic order".

10. As part of its future programme to promote universal human rights, his
Government planned to accede to the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment. It was also finalizing amendments
to the Penal Code and the Code of Penal Procedure to reinforce the principle of
nullum crimen sine lege, and to introduce measures for more effective review of
warrants. As a new member of the ILO, it was also preparing to accede to
various ILO conventions, and it had set up a working group consisting of an
equal number of representatives of workers, employers and legal experts to
streamline labour-related domestic laws. The group was also considering an
amendment to the Labour Union Act to allow multiple unions in a single
workplace, which was at present prohibited. The Republic would thus continue
its endeavours to improve its institutions and practices relevant to human
rights and to incorporate the spirit and principles of the Constitution and the
Covenant into the daily life of the people.

11. His Government would also take an active part in promoting human rights at
the international and regional levels. It had high expectations of the World
Conference on Human Rights to be held in June 1993, in which it was particularly
anxious to participate actively as the Republic had been elected to the
Commission on Human Rights for a term starting in 1993.

12. He hoped that the explanations and statements given would assist the
Committee in understanding the status of the protection of human rights in the
Republic of Korea, and he would be pleased to answer to the best of his
knowledge any questions which members of the Committee might wish to put.

13. Mr. ANDO congratulated the delegation of the Republic of Korea on the
timely submission of its report, which generally followed the Committee's
guidelines and, in addition to an account of legislative provisions, gave some
useful statistical and factual information. He commended the Republic's
decision to accede not only to the Covenant but also to the Optional Protocol
and to make the declaration provided for in article 41.

14. Throughout Korea's long history Japan had learnt much from it in the
cultural, religious and philosophical spheres. It was, therefore, particularly
unfortunate that, as it had become modernized, Japan had adopted aggressive
policies which had led to the invasion of Korea in 1905 and colonial domination
by Japan from 1910. The division of the peninsula after liberation at the end
of the Second World War had been followed in 1950 by the outbreak of the Korean
war. He wished to express his deep sympathy with the Korean people over that
recent tragic history, and to express his personal sorrow and apology for the
role that Japan had played in it.

15. He appreciated the willingness expressed by the delegation to enter into
constructive dialogue with the Committee as a contribution to solving any human
rights problems that might exist. It was in that spirit that he would
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request clarification on a number of matters in the report. The first concerned
the statement in paragraph 5 that the Covenant had the same legal effect as
domestic laws. If that was so, what occurred when new domestic legislation was
enacted? Did such enactment leave room for conflict between the new legislation
and the Covenant?

16. Paragraph 29 of the report, referring to article 2 of the Covenant, quoted
article 11 (1) of the Republic's Constitution, which prohibited discrimination
on grounds of sex, religion or social status. There were, however, other
possible grounds for discrimination, such as those enumerated in article 2,
paragraph 1 and article 26 of the Covenant, including political opinion. He
wished, therefore, to ask whether there were any differences between the grounds
for discrimination in the Constitution and the Covenant.

17. Turning to the section of the report relating to article 3 of the Covenant,
he welcomed the fact that, by acceding to the Covenant, the Republic of Korea
had committed itself to eliminating all discrimination against women. It was,
however, a well-known fact that, irrespective of legislative measures, many
kinds of de facto discrimination could exist in a society, as was indeed the
case in his own country, Japan. He would, therefore, appreciate a brief account
of any such de facto discrimination that might exist in the Republic and any
affirmative action being taken to eliminate it. In that connection, he noted
the statement in paragraph 87 (d) of the report concerning the right of both
husband and wife to seek a division of the joint property on the basis of their
contribution to its formation, which seemed to imply separation of matrimonial
property. But in practice, when two people lived together in marriage, there
was bound to be some property held in common between them, and in certain social
situations the husband's share was likely to be greater than the wife's. He
would therefore like more information about the matrimonial property situation
in the Republic of Korea and about any measures to ensure a more equitable
balance between husband and wife.

18. In relation to article 4 of the Covenant, the report indicated (para. 89)
that article 37 (2) of the Constitution provided for restrictions of freedom and
rights in cases of emergency. However, article 4, paragraph 2 of the Covenant
laid down that, even in time of public emergency, no derogation was permissible
from a number of articles of the Covenant relating to basic rights, and he would
welcome information on specific categories of rights from which no derogation
was possible under the law of the Republic of Korea.

19. Different aspects of the application of the National Security Law would no
doubt be addressed by other members of the Committee. He himself would merely
ask, 1in connection with that part of the report which dealt with the prohibition
of torture and cruelty committed in the performance of official duties (art. 7),
for additional information on the facts which had led to the Supreme Court
decision referred to in paragraph 138.

20. Paragraph 150 of the report, relating to article 9 of the Covenant, noted
"a discrepancy between the norms of the Code of Criminal Procedure and the
actual practices of investigatory agencies" in the matter of detention. How
soon, in fact, after a person had been taken into custody, was his or her family
informed?
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21. In connection with article 10 on the humane treatment of detained persons,
he asked at what age criminal law was applicable in the Republic of Korea. The
report (paras. 167 and 206) left some doubt as to the exact definition of
"Juveniles".

22. The announced liberalization with regard to liberty of movement (art. 12)
was to be welcomed. What, however, were the de facto and de Jjure situations as
far as visits to North Korea were concerned?

23. The Republic of Korea, like Japan, had been affected by the arrival of the
so-called "boat people”. He asked, against the background of article 13 of the
Covenant, what legal provisions in the former country affected the admission or
expulsion of such persons.

24. Referring to paragraph 204 (b) (iii) of the report, he requested
clarification concerning the possible restriction of the right to communicate
with counsel, as provided under article 14 of the Covenant.

25. Also in connection with article 14, and more specifically the right to
appeal, he noted the reservation made by the Government (para. 211 of the
report) on the grounds that "military trials under extraordinary law may not be
appealed except in case of death sentences". Why was that right denied in the
case of lesser sentences?

26. Freedom of expression in the Republic of Korea obviously remained adversely
affected by the very real trauma of the country's recent history, but the
amendments to the National Security Law announced in paragraph 247 of the report
were a promising sign. Nevertheless, the amended Law, notably its article 7
(5), still seemed too broad in scope and too vague in some of its provisions.
Perhaps further review of the situation was called for. He also understood
that, together with the application of legal sanctions, attempts were sometimes
made to impose the recantation of beliefs: that was certainly in conflict with
article 18 of the Covenant, and he invited the delegation of the Republic of
Korea to comment on the matter.

27. Welcoming the entry of the Republic of Korea into the International Labour
Organisation (ILO), he added that, according to information received, certain
private university or school teachers' unions had been dissolved. Freedom of
association was thus, perhaps, another matter which merited further review.

28. In relation to article 24 of the Covenant, and paragraph 294 of the report,
concerning the protection of working children, he asked for additional
information on measures to prevent the employment of children at an age when
they should be enrolled in compulsory education.

29. Finally, with regard to article 25, and more particularly the question of
restrictions on political rights (para. 308 of the report), he ingquired why,
inter alia, Jjournalists were prohibited from becoming founders or members of a
political party.

30. Mr. DIMITRIJEVIC, welcoming the delegation of the Republic of Korea,
commented on the topicality of a report that reflected the conscious efforts




CCPR/C/SR.1150
page 8

being made in many parts of the world to achieve gradual and peaceful social
development in a direction that led away from all forms of authoritarianism,
repression and constraint deriving from international circumstances. His chief
regret concerning the document before the Committee was that - perhaps
understandably in view of their recent promulgation and because of their
importance as a foundation for the defence of human rights - it dwelt rather too
much on the letter of the new constitutional and legislative provisions and was
insufficiently detailed with regard to the factual situation and specific
actions to guarantee those rights and eliminate inadmissible practices. The
state of affairs with regard to prostitution (para. 67) was a case in point.

31. The statement in article 37 (1) of the Constitution of the Republic of
Korea, cited in paragraph 3 of the report, that "Freedoms and rights of citizens
shall not be neglected on the grounds that they are not enumerated in the
Constitution", taken in conjunction with paragraph 5 of the report, was of
considerable legal interest. He asked whether such non-enumerated provisions
had actually been applied or invoked with the force of domestic laws since the
adoption of the present Constitution, and whether the highest judicial bodies of
the land had actually read into the Constitution some rights that formed part of
the spirit of the times or of natural law.

32. Concerning article 6 of the report and the right to life, he noted from
paragraph 101 of the report the provisions according to which criminal
punishment, including the death penalty, was enforced in the Republic of Korea.
Welcoming the recent limitation of the categories of crimes subject to the death
penalty, he added that a cursory reading of the National Security Law led to the
conclusion that an inordinate number of offences still carried that penalty, and
requested details on the subject. Similarly, and in connection with paragraph
110 of the report, dealing with the subject of abortion, he asked in what
circumstances abortion was not considered a crime.

33. With regard to article 7, he requested further information as to whether
the non—-admission of confessions derived from torture and other harsh treatment
was fully effective.

34. It was not altogether clear from the report what restrictions were placed
on pre-trial detention, but it seemed that such detention must not exceed 30
days in the case of ordinary offences and an additional 20 days, apparently to
permit further investigations, where alleged offences under the National
Security Law were involved. He commented that the lengthier period seemed
hardly justifiable, given the experience, common to many countries, of the
generally expeditious functioning of special investigatory agencies acting under
national security laws.

35. As far as the Republic of Korea was concerned, it seemed to him that the
central issue in the matter of guaranteeing the rights covered by the Covenant
related to the actual status of the National Security Law, albeit in its
amended, "milder" form. The principal concerns which it addressed, especially
in relation to articles 15 and 19 of the Covenant, were defined in somewhat
vague terms which, in his view, could lend themselves to interpretations
inconsistent with the letter and spirit of the Covenant and result in sanctions
for acts that might not be truly dangerous for the State, criminal
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or even reprehensible, as well as undue restrictions on the freedom of
expression, association and assembly. Further, as Mr. Ando had observed,
certain pressures seemed on occasion to be applied to obtain the recantation of
beliefs and other unseemly actions taken to inquire into people's thoughts.
"Preventive" censorship in the form of banning certain forms of expression also
appeard to be practised.

36. In conclusion, and notwithstanding the anxiety which he had expressed with
regard to the overall impact of the National Security Law, he acknowledged that
the comprehensive report before the Committee reflected a sincere endeavour to
provide information about positive developments following a period during which
the country's very existence had indeed been threatened. He commended its
systematic presentation and expressed the view that it would be of great
assistance to the Committee and the delegation of the Republic of Korea alike in
what he hoped would be a constructive dialogue.

37. Mr. AGUILAR URBINA joined in commending what he found to be a well-prepared
report, likely to stimulate useful dialogue. Like the earlier speakers,
however, it left him with a number of questions and doubts, more specificially
because of its relative failure to describe the actual situation obtaining in
the country.

38. Noting with interest, like the previous speaker, the statement that the
Covenant had the same effect as domestic laws without the enactment of separate
domestic legislation (para. 5), he asked whether its provisions had in fact been
applied or invoked before the courts. Notwithstanding the statement he had
alluded to, could a national law in any way derogate from a provision of the
Covenant?

39. Those concerns, which centred on the general status of the Covenant in
relation to the legislation of the Republic of Korea, also prompted him to seek
further clarifications with regard to the National Security Law as well as other
enactments which affected a number of the Covenant's provisions. He noted that
a number of non-governmental organizations claimed that the National Security
Law was, in effect, the country's Constitution.

40. Article 11 (1) of the Constitution prohibited discrimination on various
grounds which, however, seemed to be more limited than those laid down in the
Covenant (para. 29 of the report). He would welcome more information on that
point. Paragraph 44 of the report said that foreigners were not allowed to hold
public office; did that apply to all public posts, without exception?

41. Paragraph 48 of the report stated that any law relating to criminal
penalties which was found to be unconstitutional would be declared null and
void. What consequences had that provision had? Did it, for example, apply to
the National Security Law, whose scope had now been restricted? He would also
like to know whether prosecutors were subject to executive or to judicial
authority.

42. Turning to article 3 on equality of rights between men and women, he noted
from paragraph 67 of the report that prostitution was a criminal offence in the
Republic of Korea. He would like to know whether the procurement of women for
prostitution was also a criminal offence. Paragraph 69, dealing
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with the participation of women in society, stated that women and men had
enjoyed equal political rights since the establishment of the "Korean
Government". Why was the reference to the "Korean Government", rather than the
"Korean State"? Paragraphs 73 and 74 dealt with the position of women in the
legal profession and political life: he inquired whether there were any laws to
protect women against discrimination in those fields.

43. With reference to article 4 of the Covenant, he noted that, under the
Constitution of the Republic of Korea, the President was empowered to enforce
emergency measures only during the period when the survival of the State was at
stake (para. 92 of the report). That was surely a very vague concept; it might
even be interpreted to mean that emergency measures could be prolonged until the
two halves of the Korean nation had been reunited. Under article 76 (1) of the
Constitution, the President could assume emergency powers in circumstances
rather more wide-ranging than those laid down in the Covenant (para. 90 of the
report). Would the provisions of the Covenant take precedence over the
Constitution in such a case, and would the Covenant be applicable directly or
only through the courts? To what extent were article 76 of the Constitution,
and also article 37 (2), (which dealt with admissible restrictions on the rights
of citizens), compatible with the Covenant?

44. 1In respect of article 6 of the Covenant, dealing with the right to life, he
noted that a large number of offences carried the death penalty in the Republic
of Korea. Paragraph 103 stated that the death penalty could be imposed under
the Criminal Code and "the other related regulations", and he would welcome more
details about the latter. 1In the same paragraph, it was stated that the death
penalty was limited to crimes which threatened "the very existence of the
State"; he would like to know exactly which crimes were involved. In that
connection, he understood that as many as 50 offences under the National
Security Law were subject to the death penalty. He was concerned to read in
paragraph 109 of the report that the death penalty could be imposed for robbery.
Moreover, there had been no successful appeals against death sentences since
1986 (para. 108 of the report). He would welcome more information about the
statement in paragraph 113 that "the detention of persons sentenced to death is
to secure the execution of the death penalty".

45. Paragraph 125 of the report described possible limitations on the rights of
people suffering from three categories of communicable diseases. He would like
to know how the rights of those people were restricted in practice.

46. Turning to article 7 of the Covenant, he asked for more information about
the decision of 1981 in which the Supreme Court had rejected a confession made
under duress (para. 138 of the report). According to information he had
received, there had been other cases where defendants had been tortured or
otherwise ill-treated in order to extract a confession.

47. 1In respect of article 8 of the Covenant, he noted that it was a criminal
offence to kidnap a person in order to take him out of the country (para. 141 of
the report). He would like to know whether kidnapping alone was also a criminal
offence. Paragraph 146 stated that the right of conscientious
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objection to military service was not included in the right to freedom of
conscience under the Constitution, and he would welcome more information on that
point.

48. With reference to article 9 of the Covenant, he asked how many political
prisoners there were in the Republic of Korea; according to information in his
possession, they numbered some 1,300. Article 12 (1) of the Constitution
referred to "preventive restrictions” which might be imposed in certain
circumstances; what were those restrictions? He was concerned to note that
people suspected of an offence under the National Security Law could be detained
without trial for up to 150 days. How was a prisoner's welfare guaranteed
during that time?

49. 1In respect of article 10 of the Covenant, he would like to know whether
there were different categories of prisoner, and whether a prisoner might be
transferred from one category to another, depending perhaps on his degree of
ideological rehabilitation. What were the regulations governing solitary
confinement?

50. He noted that the section of the report dealing with article 12 of the
Covenant (paras. 192 and 193) made no mention of the Resident Registration Law
(para. 227). What were the provisions of that Law, and was it connected with
the Security Surveillance Law, under which anyone suspected of offences under
the National Security Law could be kept under surveillance for up to two years?

51. 1In respect of article 14 of the Covenant, he noted that, under the
Constitution of the Republic of Korea, defendants had the right to a prompt
trial (para. 200). However, undue haste might prevent the defendant from
adequately preparing his defence. What were the practical effects of that
provision? Paragraph 204 said that the State would appoint a defence counsel if
the defendant was unable to do so but, in that case, was extra time allowed for
the defence counsel to prepare the case? It appeared that the accused had no
automatic right to question witnesses: 1indeed, the accused might be excluded
from the court in some circumstances, which would preclude him from
cross—examining the witness, even if permission was granted. He would welcome
more information on that point and also on the imposition of the death penalty
by military courts.

52. 1In regard to article 18 of the Covenant, dealing with freedom of thought,
conscience and religion, he inquired whether anyone had been coerced into
renouncing a belief in Communism in the Republic of Korea. He was concerned
about the provisions of article 2 (1) of the National Security Law and wondered
how far it was compatible with the provisions of the Covenant.

53. Finally, he would like more details about the restrictions on political
activity by people who had been declared incompetent (para. 306). It was
further stated that certain teachers and journalists were forbidden to found or
join a political party and that new parties could not be established with the
same political platform as a party which had been banned (para. 308). Which
parties had already been banned, and why?

54, Mr. EL SHAFEI welcomed the Republic of Korea's accession to the
International Covenants on Human Rights and the Optional Protocol. The report
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was a detailed one, which acknowledged the restriction of some fundamental
rights in the Republic of Korea, but it did not tell the whole story.
Admittedly, the country had been seriously affected by the cold war over a long
period and had suffered bouts of insurgency, but they had been met by excessive
and arbitrary use of force and by ill-treatment, torture and the abuse of
authority to an extent which was unacceptable in a democratic country. It was
to be hoped that the new attitude displayed by the Government of the Republic of
Korea, as shown by its accession to the international human rights instruments
and its presence at the current session of the Committee, meant that the
excesses of the past would never be repeated.

55. The Committee's main concern in considering the report was to establish how
the legislation of the Republic of Korea could be made more compatible with the
provisions of the Covenant. He would like to hear more about developments since
the submission of the report which would show the Government's commitment to
such changes.

56. He inquired whether there was a State body responsible for the protection
of human rights. Moreover, the delegation had stated that the Covenant had the
same force as domestic law in the Republic of Korea. What happened in cases of
infringement of rights guaranteed by the Covenant but not recognized under
domestic law? He asked whether there had been any court decisions based
directly on the provisions of the Covenant. He would also like more details
about measures to guarantee the independence of judges, particularly the
regulations governing their appointment, tenure and removal.

57. It seemed that the Constitutional Court could only rule on the
constitutionality of a law on the basis of a decision by a lower court: could
it also consider allegations of unconstitutionality submitted by individuals?
He hoped that the Government would soon take action to make several of its laws,
including the National Security Law, the Security Surveillance Law, the Labour
Dispute Adjustment Act and the Act concerning Assembly and Demonstration, more
compatible with the Covenant. He could see that such provisions had been
necessary in the past, but the time had surely come to amend or repeal them.

58. Mr. MAVROMMATIS said that there had clearly been considerable progress in
the protection and promotion of human rights in the Republic of Korea since the
end of the cold war. Nevertheless, the Committee had received allegations of a
large number of violations, particularly in respect of relations between the two
Korean States, the rights of long-term political prisoners, the right to a fair
trial, the presumption of innocence and freedom of expression. However, the
Government's determination to tackle the problems had been demonstrated by its
accession to the Optional Protocol to the International Covenant on Civil and
Political Rights. The report before the Committee was a good one but, like many
others, it made general statements without backing them up with specific facts
and gave no details of the actual situation in the country or of difficulties in
implementing the provisions of the Covenant. For example, the report stated
that the Constitution did not conflict with the Covenant (para. 6), but it made
no mention of other legislation. The Covenant had the same force as domestic
law without any need for specific domestic legislation to that effect (para. 5),
but he wondered how that principle applied to the non-self-executing provisions
of the Covenant.
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59. Article 11 (1) of the Constitution prohibited discrimination on a number of
grounds (para. 29), but they did not include such fundamental criteria as race,
colour, birth and, in particular, political belief, and he felt that the list
should be enlarged.

60. There were a number of other points on which additional information was
needed. In regard to the punishability of offences, for example, article 1 (1)
of the Criminal Code seemed to contradict article 15 of the Covenant. With
regard to the imposition of the death penalty, an explanation was needed of the
various degrees of murder, not all of which could be considered as heinous
crimes justifying the imposition of the death penalty. More detailed
information was required regarding means of securing the independence of the
judiciary: did judges enjoy security of tenure, were their emoluments
safeguarded, did they had the right to resign from office, were they immune from
civil charges in respect of their duties, and so forth? The importance of
elaborate provisions for ensuring the independence of the judiciary could not be
overemphasized. It would also be useful to have an explanation of the national
legal structure, the jurisdiction and competence of the various courts, their
hierarchical relationship and the right of appeal.

61. In regard to article 25 of the Covenant, the unexplained provision in the
Political Party Act prohibiting certain teachers and journalists from becoming
founders or members of a political party seemed to contradict not only the
Covenant but also article 13 (2) of the Constitution of the Republic of Korea.
It was important to know whether it was the Constitution or the Political Party
Act that prevailed.

62. Finally, the report seemed to make a rather restricted interpretation of
religious and cultural minorities. It would be interesting to have more
information about the country's religious composition.

63. Mr. MYULLERSON expressed appreciation of the efforts made in the Republic
of Korea in recent years to promote human rights. The Government's initial
report, which had been drafted in accordance with the Committee's guidelines,
contained a great deal of useful information. There were, however, certain gaps
that should be mentioned.

64. The statement in the report on the right of peoples to self-determination
was an instance in which further information was needed. The right of peoples
to self-determination covered not only their right to found independent States
but also their entitlement to democracy and to choose their own economic,
social, political and cultural system. He wondered what the views of the
Republic of Korea were in that respect. In connection with the references in
the report to Palestine and South Africa, he noted that Korea was itself a
divided country and that problems of self-determination were very topical, given
the movement towards reunification. It had been reported in the media that the
conditions put forward by North Korea for reunification were not acceptable to
the Government of the Republic of Korea. It would be interesting to hear the
Government's own conditions.
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65. In regard to paragraph 29 of the report, he wondered why article 11 (1) of
the Constitution mentioned only three grounds of discrimination. No mention was
made, for example, of religion or political opinion, as referred to in the
Covenant.

66. Paragraph 89 of the report, on emergency actions and orders and the
possible proclamation of martial law, stated that article 37 (2) of the
Constitution provided that restrictions on the freedom of citizens could not
infringe on the essential aspects of fundamental rights. It did not, however,
define those essential aspects. Paragraph 93 referred to control over the
exercise of emergency powers but did not define the powers of the President or
say what control was exercised over his powers.

67. Paragraph 149 of the report, on article 9 of the Covenant, described the
rather wide grounds on which detention without a warrant was permitted,
including violations of the National Security Law. The provision for extending
the period of detention, referred to in paragraph 154, would appear to violate
the presumption of innocence.

68. Regarding article 12 of the Covenant and the right of citizens to move
freely, he asked whether there were any restrictions on visits by citizens of
the Republic of Korea to North Korea. He also asked for further information on
the term of office of judges. He believed that the Government had recently
granted longer terms than the customary 10 years and noted that life tenure was
one of the best guarantees of an independent judiciary. Regarding the reference
to military courts in paragraph 211, he asked what categories of cases were
tried by such courts and what was the meaning of the term "extraordinary law".

69. The application of the National Security Law gave him some concern. While
he understood the raison d'étre for the Law, he felt that the recent changes in
the overall situation might have made it seem less necessary. Apparently, the
Law was used not only against agents of North Korea but also against critics of
the Government of the Republic of Korea, the simple possession of Marxist
literature being regarded as grounds for imprisonment.

70. Mr. SADI said that the presentation of the report constituted a dramatic
break with the past and the start of a new era in the Republic of Korea. He had
been particularly impressed by the inclusion in the delegation of the Director
of the Human Rights Division of the Ministry of Justice.

71. He understood that the preparation of the report had generated considerable
publicity within the country. Such publicity would help to guarantee the
implementation of the Convenant and he would welcome further information on the
attention given to it. It was important for such publicity to be directed to
the public at large as well as to professional legal circles. He wondered
whether the situation had changed perceptibly since the Government had ratified
the Covenant. Detailed information on the number of times it had been invoked
would enable the Committee to establish a link with the general evolution of the
human rights situation in the country.
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72. Broad concern had been expressed by several members of the Committee about
the application of the National Security Law. He understood that its
application was subject to judicial review but wondered how far the courts were
able to control it. Apparently, the Supreme Court was not empowered to decide
on the legality of martial law.

73. He hoped that the Government would shortly be able to withdraw its
reservations to articles 14 and 22 of the Covenant. It had been said that the
Confucian tradition prevailing in the Republic of Korea made it difficult for
the Government to meet some of its treaty obligations, particularly in respect
of discrimination against women. Other countries with strong religious
traditions had encountered similar problems and further information on the
evolution of the situation and the course of public opinion would be useful to
those countries.

74. Miss CHANET commended the report for its full and detailed account of
constitutional protection for civil and political rights and measures to ensure
the implementation of the Covenant, but regretted the absence of information on
the day-to-day difficulties encountered in promoting respect for human rights.

75. She associated herself with the questions asked by previous speakers about
the hierarchy between the provisions of the Covenant and those of the

Constitution. She welcomed the Government's withdrawal of its reservation to
article 23 and hoped that those to articles 14 and 22 would also be withdrawn
shortly. She noted that the reservations were drafted in very broad terms

although, according to the report, they applied to very specific cases: certain
procedures in military trials which could not be appealed against except in the
case of death sentences, and restrictions on the trade union rights of public
officials. It ought to be possible to cover those two exceptions without having
to enter a reservation in respect of the articles as a whole.

76. She would welcome more information on the structure of the judiciary,
including the training and recruitment of judges and arrangements for
disciplinary action against them where necessary.

77. Paragraph 18 of the report referred to the Government's efforts to make the
contents of the Covenant fully understood, particularly by public officials.

She would welcome more information on the way the Government intended to inform
the public in general of the provisions and spirit of the Covenant.

78. She noted from paragraph 48, on the remedies for the infringement of rights
guaranteed by the Constitution, that in cases where the Constitutional Court
ruled in favour of the petition, new action had to be taken in accordance with
the decision. She asked how many such cases had occurred. She would also like
an explanation of the term "reasonable discrimination" used in paragraph 35.

79. 1In connection with article 4 of the Covenant, paragraph 94 of the report
said that the restrictions on fundamental rights in the case of an emergency did
not refer explicitly to the absolute fundamental rights of article 4 of
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the Covenant but to the "essential" aspect of the freedoms or rights referred to
in the Constitution. She asked whether certain fundamental rights, such as the
right to life or freedom from torture, could in fact be suspended during an
emergency. She had a similar gquestion in regard to article 6 and the death
penalty. She recalled that it was the Committee's view that the death penalty
should be exceptional and applied only in the case of very serious crimes.
Conceptions of what constituted a serious crime could differ. She would like to
know, therefore, what crimes were still subject to the death penalty since the
amendment of the Special Criminal Act.

80. Regarding article 9 of the Covenant, she would like more information on the
role of the National Security Planning Agency. She asked whether the Agency was
empowered to detain and interrogate suspects. According to information from
non—-governmental organizations, there had been instances in which persons had
been held for a very long time without trial under the National Security Law.
She asked whether there was any limit in the Law to the time of such detention.
She noted that, according to paragraph 247 of the report, amendments had been
adopted to the National Security Law in 1991 in order to reduce the scope of its
application, and she wondered whether that might pose any problems in regard to
article 15 of the Covenant. Another question in respect of the National
Security Law arose under article 4 and the definition of espionage. The crime
of the betrayal of secrets, as included in the Law, was extremely vague. In
case law, the Supreme Court seemed to define as secret any political, social or
economic information available. The revelation of such information could be
regarded as a crime subject to the death penalty, which could in turn pose
problems in regard to articles 15, 18 and 19 of the Covenant. Concerning
article 14, the report stated that a confession under torture was not to be
admitted as evidence of guilt. According to Amnesty International, however, a
person was currently serving a sentence of life imprisonment by reason of such a
confession. She asked whether the delegation could confirm or deny the report.
She noted that paragraph 242 stated that one of the purposes of the Broadcasting
Act was "to help the formation of public opinion" and asked for an explanation
of that phrase. She wondered whether efforts to promote anti-communism were
still current in the Republic of Korea despite the changes that had taken place
in the world.

The meeting rose at 6 p.m.




