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III. JURISPRUDENCE

ICCPR

• Winata v. Australia (930/2000), ICCPR, A/56/40 vol. II (26 July 2001) 199 at paras. 7.3, 8
and 9.

...
7.3  It is certainly unobjectionable under the Covenant that a State party may require, under
its laws, the departure of persons who remain in its territory beyond limited duration permits.
Nor is the fact that a child is born, or that by operation of law such a child receives
citizenship either at birth or at a later time, sufficient of itself to make a proposed deportation
of one or both parents arbitrary. Accordingly, there is significant scope for States parties to
enforce their immigration policy and to require departure of unlawfully present persons. That
discretion is, however, not unlimited and may come to be exercised arbitrarily in certain
circumstances. In the present case, both authors have been in Australia for over fourteen
years. The authors' son has grown in Australia from his birth 13 years ago, attending
Australian schools as an ordinary child would and developing the social relationships
inherent in that. In view of this duration of time, it is incumbent on the State party to
demonstrate additional factors justifying the removal of both parents that go beyond a simple
enforcement of its immigration law in order to avoid a characterisation of arbitrariness. In
the particular circumstances, therefore, the Committee considers that the removal by the State
party of the authors would constitute, if implemented, arbitrary interference with the family,
contrary to article 17, paragraph 1, in conjunction with article 23, of the Covenant in respect
of all of the alleged victims, and, additionally, a violation of article 24, paragraph 1, in
relation to Barry Winata due to a failure to provide him with the necessary measures of
protection as a minor. 

8.  The Human Rights Committee ... is of the view that the removal by the State party of the
authors would, if implemented, entail a violation of articles 17, 23, paragraph 1, and 24,
paragraph 1, of the Covenant. 

9.  In accordance with article 2, paragraph 3 (a), of the Covenant, the State Party is under an
obligation to provide the authors with an effective remedy, including refraining from
removing the authors from Australia before they have had an opportunity to have their
application for parent visas examined with due consideration given to the protection required
by Barry Winata's status as a minor. The State party is under an obligation to ensure that
violations of the Covenant in similar situations do not occur in the future. 

For dissenting opinion in this context, see Winata v. Australia (930/2000), ICCPR, A/56/40 vol. II
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(26 July 2001) 199 at Individual Opinion by Prafullachandra Natwarlal Bhagwati, Tawfik Khalil,
David Kretzmer and Max Yalden, 211 at paras.  3-6.

• Derksen v. The Netherlands (976/2001), ICCPR, A/59/40 vol. II (1 April 2004) 173 at paras.
1, 2.1-2.4, 9.3, 10 and 11.

...
1.  The author of the communication is Cecilia Derksen, a Dutch national.  She submits the
communication on her own behalf and on behalf of her child Kaya Marcelle Bakker, born
on 21 April 1995, and thus 5 years old at the time of the initial submission.  She claims that
she and her child are the victims of a violation by the Netherlands of article 26 of the
International Covenant on Civil and Political Rights.  The author is represented by counsel.

2.1  The author shared a household with her partner Marcel Bakker from August 1991 to 22
February 1995.  It is stated that Mr. Bakker was the breadwinner, whereas Ms. Derksen took
care of the household and had a part-time job.  They had signed a cohabitation contract and
when Ms. Derksen became pregnant, Mr. Bakker recognized the child as his.  The author
states that they intended to marry.  On 22 February 1995, Mr. Bakker died in an accident.

2.2  On 6 July 1995, the author requested benefits under the General Widows and Orphans
Law (AWW, Algemene Weduwen en Wezen Wet).  On 1 August 1995, her request was
rejected because she had not been married to Mr. Bakker and therefore could not be
recognized as widow under the AWW.  Under the AWW, benefits for half-orphans were
included in the widows’ benefits.

2.3  On 1 July 1996, the Surviving Dependants Act (ANW, Algemene Nabestaanden Wet)
replaced the AWW.  Under the ANW, unmarried partners are also entitled to a benefit.  On
26 November 1996 Ms. Derksen applied for a benefit under the ANW.  On 9 December
1996, her application was rejected by the Social Insurance Bank (Sociale Verzekeringsbank)
on the grounds that “(...) only those who were entitled to a benefit under the AWW on 30
June 1996 and those who became widow on or after 1 July 1996 are entitled to a benefit
under the ANW”.

2.4  Ms. Derksen’s request for revision of the decision was rejected by the Board of the
Social Insurance Bank on 6 February 1997.  Her further appeal was rejected by the District
Court Zutphen (Arrondissementsrechtbank Zutphen) on 28 November 1997.  On 10 March
1999, the Central Council of Appeal (Centrale Raad van Beroep) declared her appeal
unfounded.  With this, all domestic remedies are said to be exhausted.
...
9.3  The second question before the Committee is whether the refusal of benefits for the
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author’s daughter constitutes prohibited discrimination under article 26 of the Covenant.  The
State party has explained that it is not the status of the child that determines the allowance
of benefits, but the status of the surviving parent of the child, and that the benefits are not
granted to the child but to the parent.  The author, however, has argued that, even if the
distinction between married and unmarried couples does not constitute discrimination
because different legal regimes apply and the choice lies entirely with the partners whether
to marry or not, the decision not to marry cannot affect the parents’ obligations towards the
child and the child has no influence on the parents’ decision.  The Committee recalls that
article 26 prohibits both direct and indirect discrimination, the latter notion being related to
a rule or measure that may be neutral on its face without any intent to discriminate but which
nevertheless results in discrimination because of its exclusive or disproportionate adverse
effect on a certain category of persons.  Yet, a distinction only constitutes prohibited
discrimination in the meaning of article 26 of the Covenant if it is not based on objective and
reasonable criteria.  In the circumstances of the present case, the Committee observes that
under the earlier AWW the children’s benefits depended on the status of the parents, so that
if the parents were unmarried, the children were not eligible for the benefits.  However, under
the new ANW, benefits are being denied to children born to unmarried parents before 1 July
1996 while granted in respect of similarly situated children born after that date.  The
Committee considers that the distinction between children born, on the one hand, either in
wedlock or after 1 July 1996 out of wedlock, and, on the other hand, out of wedlock prior to
1 July 1996, is not based on reasonable grounds.  In making this conclusion the Committee
emphasizes that the authorities were well aware of the discriminatory effect of the AWW
when they decided to enact the new law aimed at remedying the situation, and that they could
have easily terminated the discrimination in respect of children born out of wedlock prior to
1 July 1996 by extending the application of the new law to them.  The termination of ongoing
discrimination in respect of children who had had no say in whether their parents chose to
marry or not, could have taken place with or without retroactive effect.  However, as the
communication has been declared admissible only in respect of the period after 1 July 1996,
the Committee merely addresses the failure of the State party to terminate the discrimination
from that day onwards which, in the Committee’s view, constitutes a violation of article 26
with regard to Kaya Marcelle Bakker in respect of whom half-orphans’ benefits through her
mother was denied under the ANW.

10.  The Human Rights Committee... is of the view that the facts before it relating to Kaya
Marcelle Bakker disclose a violation of article 26 of the International Covenant on Civil and
Political Rights.

11.  In accordance with article 2, paragraph 3 (a), of the Covenant, the State party is under
an obligation to provide half-orphans’ benefits in respect of Kaya Marcelle Bakker or an
equivalent remedy.  The State party is also under an obligation to prevent similar violations.
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For dissenting opinions this context, see Derksen v. The Netherlands (976/2001), ICCPR, A/59/40
vol. II (1 April 2004) 173 at Individual Opinion of Mr. Nisuke Ando, 181, and Individual Opinion
of Sir Nigel Rodley, 182.


