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II. GENERAL COMMENTS AND RECOMMENDATIONS

. CERD General Recommendation XIV (Forty-second session, 1993): On Article 1, Paragraph
1, of the Convention, A/48/18 (1993) 114 at para. 1.

1. Non-discrimination, together with equality before the law and equal protection of the law
without any discrimination, constitutes a basic principle in the protection of human rights.
The Committee wishes to draw the attention of States parties to certain features of the
definition of racial discrimination in article 1, paragraph 1, of the International Convention
on the Elimination of All Forms of Racial Discrimination. It is of the opinion that the words
"based on" do not bear any meaning different from "on the grounds of" in preambular
paragraph 7. A distinction is contrary to the Convention if it has either the purpose or the
effect of impairing particular rights and freedoms. This is confirmed by the obligation placed
upon States parties by article 2, paragraph 1 (c), to nullify any law or practice which has the
effect of creating or perpetuating racial discrimination.

. CERD General Recommendation XXX (Sixty-fifth session, 2004): Discrimination Against
Non-Citizens, A/59/18 (2004) 93 at para. 18.

[The Committee recommends]...that the States parties to the Convention, as appropriate to
their specific circumstances, adopt the following measures:

18. Ensure that non-citizens enjoy equal protection and recognition before the law and in
this context, to take action against racially motivated violence and to ensure the access of
victims to effective legal remedies and the right to seek just and adequate reparation for any
damage suffered as a result of such violence;

. ICCPR General Comment 18 (Thirty-seventh session, 1989): Non-Discrimination, A/45/40
vol. I (1990) 173 at paras. 1, 3, 4 and 12.

1. Non-discrimination, together with equality before the law and equal protection of the law
without any discrimination, constitute a basic and general principle relating to the protection
of human rights. Thus, article 2, paragraph 1, of the International Covenant on Civil and
Political Rights obligates each State party to respect and ensure to all persons within its
territory and subject to its jurisdiction the rights recognized in the Covenant without
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distinction of any kind, such as race, colour, sex, language, religion, political or other
opinion, national or social origin, property, birth or other status. Article 26 not only entitles
all persons to equality before the law as well as equal protection of the law but also prohibits
any discrimination under the law and guarantees to all persons equal and effective protection
against discrimination on any ground such as race, colour, sex, language, religion, political
or other opinion, national or social origin, property, birth or other status.

3. Because of their basic and general character, the principle of non-discrimination as well
as that of equality before the law and equal protection of the law are sometimes expressly
referred to in articles relating to particular categories of human rights. Article 14, paragraph
1, provides that all persons shall be equal before the courts and tribunals, and paragraph 3
of the same article provides that, in the determination of any criminal charge against him,
everyone shall be entitled, in full equality, to the minimum guarantees enumerated in
subparagraphs (a) to (g) of paragraph 3. Similarly, article 25 provides for the equal
participation in public life of all citizens, without any of the distinctions mentioned in article
2.

4. It is for the States parties to determine appropriate measures to implement the relevant
provisions. However, the Committee is to be informed about the nature of such measures
and their conformity with the principles of non-discrimination and equality before the law
and equal protection of the law.

12. While article 2 limits the scope of the rights to be protected against discrimination to
those provided for in the Covenant, article 26 does not specify such limitations. That is to
say, article 26 provides that all persons are equal before the law and are entitled to equal
protection of the law without discrimination, and that the law shall guarantee to all persons
equal and effective protection against discrimination on any of the enumerated grounds. In
the view of the Committee, article 26 does not merely duplicate the guarantee already
provided for in article 2 but provides in itself an autonomous right. It prohibits
discrimination in law or in fact in any field regulated and protected by public authorities.
Article 26 is therefore concerned with the obligations imposed on States parties in regard to
their legislation and the application thereof. Thus, when legislation is adopted by a State
party, it must comply with the requirement of article 26 that its content should not be
discriminatory. In other words, the application of the principle of non-discrimination
contained in article 26 is not limited to those rights which are provided for in the Covenant.
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ICCPR General Comment 23 (Fiftieth session, 1994): Article 27: The Rights of Minorities,
A/49/40 vol. 1(1994) 107 at paras. 2 and 4.

2. In some communications submitted to the Committee under the Optional Protocol, the
right protected under article 27 has been confused with the right of peoples to self-
determination proclaimed in article 1 of the Covenant. Further, in reports submitted by
States parties under article 40 of the Covenant, the obligations placed upon States parties
under article 27 have sometimes been confused with their duty under article 2.1 to ensure the
enjoyment of the rights guaranteed under the Covenant without discrimination and also with
equality before the law and equal protection of the law under article 26.

4. The Covenant also distinguishes the rights protected under article 27 from the guarantees
under articles 2.1 and 26. The entitlement, under article 2.1, to enjoy the rights under the
Covenant without discrimination applies to all individuals within the territory or under the
jurisdiction of the State whether or not those persons belong to a minority. In addition, there
is a distinct right provided under article 26 for equality before the law, equal protection of
the law, and non-discrimination in respect of rights granted and obligations imposed by the
States. It governs the exercise of all rights, whether protected under the Covenant or not,
which the State party confers by law on individuals within its territory or under its
jurisdiction, irrespective of whether they belong to the minorities specified in article 27 or
not. 6/ Some States parties who claim that they do not discriminate on grounds of ethnicity,
language or religion, wrongly contend, on that basis alone, that they have no minorities.

Notes

6/ [Official Records of the General Assembly] Forty-second Session, Supplement No. 40
(A/42/40), annex VIII, sect. D, Communication No. 182/1984 (F. H. Zwaan-de Vries v. The
Netherlands) Views adopted on 9 April 1987; ibid., sect. C, Communication No. 180/1984
(L. G. Danning v. The Netherlands), Views adopted on 9 April 1987.

ICCPR General Comment 28 (Sixty-eighth session, 2000): Article 3: Equality of Rights
Between Men and Women, A/55/40 vol. I (2000) 133 at para. 15, 20-23 and 32.

15. As regards articles 7 and 10, States parties must provide all information relevant to
ensuring that the right of persons deprived of their liberty are protected on equal terms for
men and women. In particular, States parties should report on whether men and women are
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separated in prisons and whether women are guarded only by female guards. States parties
should also report about compliance with the rule that accused juvenile females shall be
separated from adults and on any difference in treatment between male and female persons
deprived of liberty, such as, for example, access to rehabilitation and education programmes
and to conjugal and family visits. Pregnant women who are deprived of their liberty should
receive humane treatment and respect for their inherent dignity at all times surrounding the
birth and while caring for their newly-born children; States parties should report on facilities
to ensure this and on medical and health care for such mothers and their babies.

20. States parties must provide information to enable the Committee to assess the effect of
any laws and practices that may interfere with women's right to enjoy privacy and other rights
protected by article 17 on the basis of equality with men. An example of such interference
arises where the sexual life of a woman is taken into consideration to decide the extent of her
legal rights and protections, including protection against rape. Another area where States
may fail to respect women's privacy relates to their reproductive functions, for example,
where there is a requirement for the husband's authorization to make a decision in regard to
sterilization, where general requirements are imposed for the sterilization of women, such
as having a certain number of children or being of a certain age, or where States impose a
legal duty upon doctors and other health personnel to report cases of women who have
undergone abortion. In these instances, other rights in the Covenant, such as those of articles
6 and 7, might also be at stake. Women's privacy may also be interfered with by private
actors, such as employers who request a pregnancy test before hiring a woman. States parties
should report on any laws and public or private actions that interfere with the equal
enjoyment by women of the rights under article 17, and on the measures taken to eliminate
such interference and to afford women protection from any such interference.

21. States parties must take measures to ensure that freedom of thought, conscience and
religion, and the freedom to adopt the religion or belief of one's choice - including the
freedom to change religion or belief and to express one's religion or belief - will be
guaranteed and protected in law and in practice for both men and women, on the same terms
and without discrimination. These freedoms protected by article 18, must not be subject to
restrictions other than those authorized by the Covenant, and must not be constrained by,
inter alia, rules requiring permission from third parties, or by interference from fathers,
husbands, brothers or others. Article 18 may not be relied upon to justify discrimination
against women by reference to freedom of thought, conscience and religion; States parties
should therefore provide information on the status of women as regards their freedom of
thought, conscience and religion, and indicate what steps they have taken or intend to take
both to eliminate and prevent infringements of these freedoms in respect of women and to
protect their rights against any discrimination.
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22. Inrelation to article 19 States parties should inform the Committee of any laws or other
factors which may impede women from exercising the rights protected under this provision
on an equal basis. As the publication and dissemination of obscene and pornographic
material which portrays women and girls as objects of violence or degrading or inhuman
treatment is likely to promote these kinds of treatment of women and girls, States parties
should provide information about legal measures to restrict the publication or dissemination
of such material.

23. States are required to treat men and women equally in regard to marriage in accordance
with article 23, which has been elaborated further by General Comment 19 (1990). Men and
women have the right to enter into marriage only with their free and full consent, and States
have an obligation to protect the enjoyment of this right on an equal basis. Many factors
may prevent women from being able to make the decision to marry freely. One factor relates
to the minimum age for marriage. That age should be set by the State on the basis of equal
criteria for men and women. These criteria should ensure women's capacity to make an
informed and uncoerced decision. A second factor in some States may be that either by
statutory or customary law a guardian, who is generally male, consents to the marriage
instead of the woman herself, thereby preventing women from exercising a free choice.

32. The rights which persons belonging to minorities enjoy under article 27 of the Covenant
in respect of their language, culture and religion do not authorize any State, group or person
to violate the right to equal enjoyment by women of any Covenant rights, including the right
to equal protection of the law. States should report on any legislation or administrative
practices related to membership in a minority community that might constitute an
infringement of the equal rights of women under the Covenant (Communication No.
24/1977, Lovelace v. Canada, Views adopted July 1981) and on measures taken or envisaged
to ensure the equal right of men and women to enjoy all civil and political rights in the
Covenant. Likewise, States should report on measures taken to discharge their
responsibilities in relation to cultural or religious practices within minority communities that
affect the rights of women. In their reports, States parties should pay attention to the
contribution made by women to the cultural life of their communities.

CEDAW General Recommendation 19 (Eleventh session, 1992): Violence Against Women,
A/47/38 (1992) 5 at paras. 7(c) and (e) and 15.

7. Gender-based violence, which impairs or nullifies the enjoyment by women of human
rights and fundamental freedoms under general international law or under human rights
conventions, is discrimination within the meaning of article 1 of the Convention. These
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rights and freedoms include:

(c¢) The right to equal protection according to humanitarian norms in time of
international or internal armed conflict;

(e) The right to equal protection under the law...

15. Poverty and unemployment force many women, including young girls, into prostitution.
Prostitutes are especially vulnerable to violence because their status, which may be unlawful,
tends to marginalize them. They need the equal protection of laws against rape and other

forms of violence.



