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II. GENERAL COMMENTS AND RECOMMENDATIONS

. ICCPR General Comment 3 (Thirteenth session, 1981): Article 2: Implementation at the
National Level, A/36/40 (1981) 109 at paras. 1 and 2.

1. The Committee notes that article 2 of the Covenant generally leaves it to the States
parties concerned to choose their method of implementation in their territories within the
framework set out in that article. It recognizes, in particular, that the implementation
does not depend solely on constitutional or legislative enactments, which in themselves
are often not per se sufficient. The Committee considers it necessary to draw the
attention of States parties to the fact that the obligation under the Covenant is not
confined to the respect of human rights, but that States parties have also undertaken to
ensure the enjoyment of these rights to all individuals under their jurisdiction. This
aspect calls for specific activities by the States parties to enable individuals to enjoy their
rights. This is obvious in a number of articles (e.g. art. 3 which is dealt with in General
Comment 4 below), but in principle this undertaking relates to all rights set forth in the
Covenant.

2. In this connection, it is very important that individuals should know what their rights
under the Covenant (and the Optional Protocol, as the case may be) are and also that all
administrative and judicial authorities should be aware of the obligations which the State
party has assumed under the Covenant. To this end, the Covenant should be publicized
in all official languages of the State and steps should be taken to familiarize the
authorities concerned with its contents as part of their training. It is desirable also to
give publicity to the State party's cooperation with the Committee.

. ICCPR General Comment 15 (Twenty-seventh session, 1986): The Position of Aliens
under the Covenant, A/41/40 (1986) 117 at para. 2.

2. Thus, the general rule is that each one of the rights of the Covenant must be
guaranteed without discrimination between citizens and aliens. Aliens receive the
benefit of the general requirement of non-discrimination in respect of the rights
guaranteed in the Covenant, as provided for in article 2 thereof. This guarantee applies
to aliens and citizens alike. Exceptionally, some of the rights recognized in the Covenant
are expressly applicable only to citizens (art. 25), while article 13 applies only to aliens.
However, the Committee’s experience in examining reports shows that in a number of
countries other rights that aliens should enjoy under the Covenant are denied to them or
are subject to limitations that cannot always be justified under the Covenant.
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ICCPR General Comment 18 (Thirty-seventh session, 1989): Non-Discrimination,
A/45/40 vol. 1 (1990) 173 at paras. 1-13.

1. Non-discrimination, together with equality before the law and equal protection of the
law without any discrimination, constitute a basic and general principle relating to the
protection of human rights. Thus, article 2, paragraph 1, of the International Covenant
on Civil and Political Rights obligates each State party to respect and ensure to all
persons within its territory and subject to its jurisdiction the rights recognized in the
Covenant without distinction of any kind, such as race, colour, sex, language, religion,
political or other opinion, national or social origin, property, birth or other status.
Article 26 not only entitles all persons to equality before the law as well as equal
protection of the law but also prohibits any discrimination under the law and guarantees
to all persons equal and effective protection against discrimination on any ground such as
race, colour, sex, language, religion, political or other opinion, national or social origin,
property, birth or other status.

2. Indeed, the principle of non-discrimination is so basic that article 3 obligates each
State party to ensure the equal right of men and women to the enjoyment of the rights set
forth in the Covenant. While article 4, paragraph 1, allows States parties to take
measures derogating from certain obligations under the Covenant in time of public
emergency, the same article requires, inter alia, that those measures should not involve
discrimination solely on the ground of race, colour, sex, language, religion or social
origin. Furthermore, article 20, paragraph 2, obligates States parties to prohibit, by law,
any advocacy of national, racial or religious hatred which constitutes incitement to
discrimination.

3. Because of their basic and general character, the principle of non-discrimination as
well as that of equality before the law and equal protection of the law are sometimes
expressly referred to in articles relating to particular categories of human rights. Article
14, paragraph 1, provides that all persons shall be equal before the courts and tribunals,
and paragraph 3 of the same article provides that, in the determination of any criminal
charge against him, everyone shall be entitled, in full equality, to the minimum
guarantees enumerated in subparagraphs (a) to (g) of paragraph 3. Similarly, article 25
provides for the equal participation in public life of all citizens, without any of the
distinctions mentioned in article 2.

4. It 1s for the States parties to determine appropriate measures to implement the
relevant provisions. However, the Committee is to be informed about the nature of such
measures and their conformity with the principles of non-discrimination and equality
before the law and equal protection of the law.
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5. The Committee wishes to draw the attention of States parties to the fact that the
Covenant sometimes expressly requires them to take measures to guarantee the equality
of rights of the persons concerned. For example, article 23, paragraph 4, stipulates that
States parties shall take appropriate steps to ensure equality of rights as well as
responsibilities of spouses as to marriage, during marriage and at its dissolution. Such
steps may take the form of legislative, administrative or other measures, but it is a
positive duty of States parties to make certain that spouses have equal rights as required
by the Covenant. In relation to children, article 24 provides that all children, without
any discrimination as to race, colour, sex, language, religion, national or social origin,
property or birth, have the right to such measures of protection as are required by their
status as minors, on the part of their family, society and the State.

6. The Committee notes that the Covenant neither defines the term "discrimination" nor
indicates what constitutes discrimination. However, article 1 of the International
Convention on the Elimination of All Forms of Racial Discrimination provides that the
term '"racial discrimination" shall mean any distinction, exclusion, restriction or
preference based on race, colour, descent, or national or ethnic origin which has the
purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, on an
equal footing, of human rights and fundamental freedoms in the political, economic,
social, cultural or any other field of public life. ~Similarly, article 1 of the Convention on
the Elimination of All Forms of Discrimination against Women provides that
"discrimination against women" shall mean any distinction, exclusion or restriction made
on the basis of sex which has the effect or purpose of impairing or nullifying the
recognition, enjoyment or exercise by women, irrespective of their marital status, on a
basis of equality of men and women, of human rights and fundamental freedoms in the
political, economic, social, cultural, civil or any other field.

7.  While these conventions deal only with cases of discrimination on specific grounds,
the Committee believes that the term "discrimination" as used in the Covenant should be
understood to imply any distinction, exclusion, restriction or preference which is based
on any ground such as race, colour, sex, language, religion, political or other opinion,
national or social origin, property, birth or other status, and which has the purpose or
effect of nullifying or impairing the recognition, enjoyment or exercise by all persons, on
an equal footing, of all rights and freedoms.

8. The enjoyment of rights and freedoms on an equal footing, however, does not mean
identical treatment in every instance. In this connection, the provisions of the Covenant
are explicit. For example, article 6, paragraph 5, prohibits the death sentence from
being imposed on persons below 18 years of age. The same paragraph prohibits that
sentence from being carried out on pregnant women. Similarly, article 10, paragraph 3,
requires the segregation of juvenile offenders from adults. Furthermore, article 25
guarantees certain political rights, differentiating on grounds of citizenship.
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9. Reports of many States parties contain information regarding legislative as well as
administrative measures and court decisions which relate to protection against
discrimination in law, but they very often lack information which would reveal
discrimination in fact. When reporting on articles 2 (1), 3 and 26 of the Covenant,
States parties usually cite provisions of their constitution or equal opportunity laws with
respect to equality of persons. While such information is of course useful, the
Committee wishes to know if there remain any problems of discrimination in fact, which
may be practised either by public authorities, by the community, or by private persons or
bodies. The Committee wishes to be informed about legal provisions and administrative
measures directed at diminishing or eliminating such discrimination.

10. The Committee also wishes to point out that the principle of equality sometimes
requires States parties to take affirmative action in order to diminish or eliminate
conditions which cause or help to perpetuate discrimination prohibited by the Covenant.
For example, in a State where the general conditions of a certain part of the population
prevent or impair their enjoyment of human rights, the State should take specific action
to correct those conditions. Such action may involve granting for a time to the part of the
population concerned certain preferential treatment in specific matters as compared with
the rest of the population. However, as long as such action is needed to correct
discrimination in fact, it is a case of legitimate differentiation under the Covenant.

11. Both article 2, paragraph 1, and article 26 enumerate grounds of discrimination
such as race, colour, sex, language, religion, political or other opinion, national or social
origin, property, birth or other status. The Committee has observed that in a number of
constitutions and laws not all the grounds on which discrimination is prohibited, as cited
in article 2, paragraph 1, are enumerated. The Committee would therefore like to
receive information from States parties as to the significance of such omissions.

12.  While article 2 limits the scope of the rights to be protected against discrimination
to those provided for in the Covenant, article 26 does not specify such limitations.
That is to say, article 26 provides that all persons are equal before the law and are entitled
to equal protection of the law without discrimination, and that the law shall guarantee to
all persons equal and effective protection against discrimination on any of the
enumerated grounds. In the view of the Committee, article 26 does not merely duplicate
the guarantee already provided for in article 2 but provides in itself an autonomous right.

It prohibits discrimination in law or in fact in any field regulated and protected by
public authorities. Article 26 is therefore concerned with the obligations imposed on
States parties in regard to their legislation and the application thereof. Thus, when
legislation is adopted by a State party, it must comply with the requirement of article 26
that its content should not be discriminatory. In other words, the application of the
principle of non-discrimination contained in article 26 is not limited to those rights which

4
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are provided for in the Covenant.

13. Finally, the Committee observes that not every differentiation of treatment will
constitute discrimination, if the criteria for such differentiation are reasonable and
objective and if the aim is to achieve a purpose which is legitimate under the Covenant.

ICCPR General Comment 24 (Fifty-second session, 1994): Issues Relating to
Reservations Made upon Ratification or Accession to the Covenant or the Optional
Protocols Thereto, or in Relation to Declarations under Article 41 of the Covenant,

A/50/40 vol. 1 (1995) 119 at para. 9.

9. Applying more generally the object and purpose test to the Covenant, the Committee
notes that, for example, reservation to article 1 denying peoples the right to determine
their own political status and to pursue their economic, social and cultural development,
would be incompatible with the object and purpose of the Covenant. Equally, a
reservation to the obligation to respect and ensure the rights, and to do so on a
non-discriminatory basis (article 2 (1)) would not be acceptable. Nor may a State
reserve an entitlement not to take the necessary steps at the domestic level to give effect
to the rights of the Covenant (article 2 (2)).

ICCPR General Comment 27 (Sixty-seventh session, 1999): Article 12: Freedom of
Movement, A/55/40 vol. T (2000) 128 at para. 18.

18. The application of the restrictions permissible under article 12, paragraph 3, needs
to be consistent with the other rights guaranteed in the Covenant and with the
fundamental principles of equality and non-discrimination. Thus, it would be a clear
violation of the Covenant if the rights enshrined in article 12, paragraphs 1 and 2, were
restricted by making distinctions of any kind, such as race, colour, sex, language, religion,
political or other opinion, national or social origin, property, birth or other status. In
examining States parties’ reports, the Committee has on several occasions found that
measures preventing women from moving freely or leaving the country by requiring them
to have the consent or the escort of a male person constitute a violation of article 12.

ICCPR General Comment 29 (Seventy-second session, 2001): Derogations from
provisions of the Covenant during a state of emergency, A/56/40 vol. I (2001) 202 at para.
8.
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8. According to article 4, paragraph 1, one of the conditions for the justifiability of any
derogation from the Covenant is that the measures taken do not involve discrimination
solely on the ground of race, colour, sex, language, religion or social origin. Even
though article 26 or the other Covenant provisions related to non-discrimination (arts. 2,
3, 14, para. 1, 23,

para. 4, 24, para. 1, and 25) have not been listed among the non-derogable provisions in
article 4, paragraph 2, there are elements or dimensions of the right to non-discrimination
that cannot be derogated from in any circumstances. In particular, this provision of
article 4, paragraph 1, must be complied with if any distinctions between persons are
made when resorting to measures that derogate from the Covenant.

ICCPR General Comment 31 (Eightieth Session, 2004): Article 2: The Nature of the
General Legal Obligation Imposed on States Parties to the Covenant, A/59/40 (2004) 175
at paras. 1-20.

1. This general comment replaces general comment No. 3, reflecting and developing its
principles. The general non-discrimination provisions of article 2, paragraph 1, have
been addressed in general comment No. 18 and general comment No. 28, and this general
comment should be read together with them.

2. While article 2 is couched in terms of the obligations of States parties towards
individuals as the right-holders under the Covenant, every State party has a legal interest
in the performance by every other State party of its obligations. This follows from the
fact that the "rules concerning the basic rights of the human person" are erga omnes
obligations and that, as indicated in the fourth preambular paragraph of the Covenant,
there is an obligation under the Charter of the United Nations to promote universal
respect for, and observance of, human rights and fundamental freedoms. Furthermore,
the contractual dimension of the treaty involves any State party to a treaty being
obligated to every other State party to comply with its undertakings under the treaty. In
this connection, the Committee reminds States parties of the desirability of making the
declaration contemplated in article 41. It further reminds those States parties already
having made the declaration of the potential value of availing themselves of the
procedure under that article. However, the mere fact that a formal inter-State
mechanism for complaints to the Human Rights Committee exists in respect of States
parties that have made the declaration under article 41 does not mean that this procedure
is the only method by which States parties can assert their interest in the performance of
other States parties. On the contrary, the article 41 procedure should be seen as
supplementary to, not diminishing of, States parties' interest in each other's discharge of
their obligations. Accordingly, the Committee commends to States parties the view that
violations of Covenant rights by any State party deserve their attention. To draw
attention to possible breaches of Covenant obligations by other States parties and to call
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on them to comply with their Covenant obligations should, far from being regarded as an
unfriendly act, be considered as a reflection of legitimate community interest.

3. Article 2 defines the scope of the legal obligations undertaken by States parties to the
Covenant. A general obligation is imposed on States parties to respect the Covenant
rights and to ensure them to all individuals in their territory and subject to their
jurisdiction (see paragraph 10 below). Pursuant to the principle articulated in article 26
of the Vienna Convention on the Law of Treaties, States parties are required to give
effect to the obligations under the Covenant in good faith.

4. The obligations of the Covenant in general and of article 2 in particular are binding
on every State party as a whole. All branches of government (executive, legislative and
judicial), and other public or governmental authorities, at whatever level - national,
regional or local - are in a position to engage the responsibility of the State party. The
executive branch, which usually represents the State party internationally, including
before the Committee, may not point to the fact that an action incompatible with the
provisions of the Covenant was carried out by another branch of government as a means
of seeking to relieve the State party from responsibility for the action and consequent
incompatibility. This understanding flows directly from the principle contained in
article 27 of the Vienna Convention on the Law of Treaties, according to which a State
party "may not invoke the provisions of its internal law as justification for its failure to
perform a treaty". Although article 2, paragraph 2, allows States parties to give effect to
Covenant rights in accordance with domestic constitutional processes, the same principle
operates so as to prevent States parties from invoking provisions of the constitutional law
or other aspects of domestic law to justify a failure to perform or give effect to
obligations under the treaty. In this respect, the Committee reminds States parties with
a federal structure of the terms of article 50, according to which the Covenant's
provisions "shall extend to all parts of federal States without any limitations or
exceptions".

5. The article 2, paragraph 1, obligation to respect and ensure the rights recognized by
the Covenant has immediate effect for all States parties. Article 2, paragraph 2,
provides the overarching framework within which the rights specified in the Covenant
are to be promoted and protected. The Committee has as a consequence previously
indicated in its general comment No. 24 that reservations to article 2 would be
incompatible with the Covenant when considered in the light of its objects and purposes.

6. The legal obligation under article 2, paragraph 1, is both negative and positive in
nature. States parties must refrain from violation of the rights recognized by the
Covenant, and any restrictions on any of those rights must be permissible under the
relevant provisions of the Covenant. Where such restrictions are made, States must
demonstrate their necessity and only take such measures as are proportionate to the
pursuance of legitimate aims in order to ensure continuous and effective protection of
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Covenant rights. In no case may the restrictions be applied or invoked in a manner that
would impair the essence of a Covenant right.

7. Atrticle 2 requires that States parties adopt legislative, judicial, administrative,
educative and other appropriate measures in order to fulfil their legal obligations. The
Committee believes that it is important to raise levels of awareness about the Covenant
not only among public officials and State agents but also among the population at large.

8. The article 2, paragraph 1, obligations are binding on States parties and do not, as
such, have direct horizontal effect as a matter of international law. The Covenant
cannot be viewed as a substitute for domestic criminal or civil law. However, the
positive obligations on States parties to ensure Covenant rights will only be fully
discharged if individuals are protected by the State, not just against violations of
Covenant rights by its agents, but also against acts committed by private persons or
entities that would impair the enjoyment of Covenant rights insofar as they are amenable
to application between private persons or entities. There may be circumstances in
which a failure to ensure Covenant rights as required by article 2 would give rise to
violations by States parties of those rights, as a result of States parties' permitting or
failing to take appropriate measures or to exercise due diligence to prevent, punish,
investigate or redress the harm caused by such acts by private persons or entities. States
are reminded of the interrelationship between the positive obligations imposed under
article 2 and the need to provide effective remedies in the event of breach under article 2,
paragraph 3. The Covenant itself envisages in some articles certain areas where there
are positive obligations on States parties to address the activities of private persons or
entities. For example, the privacy-related guarantees of article 17 must be protected by
law. It is also implicit in article 7 that States parties have to take positive measures to
ensure that private persons or entities do not inflict torture or cruel, inhuman or degrading
treatment or punishment on others within their power. In fields affecting basic aspects
of ordinary life such as work or housing, individuals are to be protected from
discrimination within the meaning of article 26.

9. The beneficiaries of the rights recognized by the Covenant are individuals.
Although, with the exception of article 1, the Covenant does not mention the rights of
legal persons or similar entities or collectivities, many of the rights recognized by the
Covenant, such as the freedom to manifest one's religion or belief (art. 18), the freedom
of association (art. 22) or the rights of members of minorities (art. 27), may be enjoyed in
community with others. The fact that the competence of the Committee to receive and
consider communications is restricted to those submitted by or on behalf of individuals
(article 1 of the Optional Protocol) does not prevent such individuals from claiming that
actions or omissions that concern legal persons and similar entities amount to a violation
of their own rights.

10. States parties are required by article 2, paragraph 1, to respect and to ensure the
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Covenant rights to all persons who may be within their territory and to all persons subject
to their jurisdiction. This means that a State party must respect and ensure the rights
laid down in the Covenant to anyone within the power or effective control of that State
party, even if not situated within the territory of the State party. As indicated in general
comment No. 15 adopted at the twenty-seventh session (1986), the enjoyment of
Covenant rights is not limited to citizens of States parties but must also be available to all
individuals, regardless of nationality or statelessness, such as asylum-seekers, refugees,
migrant workers and other persons, who may find themselves in the territory or subject to
the jurisdiction of the State party. This principle also applies to those within the power
or effective control of the forces of a State party acting outside its territory, regardless of
the circumstances in which such power or effective control was obtained, such as forces
constituting a national contingent of a State party assigned to an international
peacekeeping or peace-enforcement operation.

11. As implied in general comment No. 29,a/ the Covenant applies also in situations of
armed conflict to which the rules of international humanitarian law are applicable.
While, in respect of certain Covenant rights, more specific rules of international
humanitarian law may be specially relevant for the purposes of the interpretation of
Covenant rights, both spheres of law are complementary, not mutually exclusive.

12. Moreover, the article 2 obligation requiring that States parties respect and ensure
the Covenant rights for all persons in their territory and all persons under their control
entails an obligation not to extradite, deport, expel or otherwise remove a person from
their territory, where there are substantial grounds for believing that there is a real risk of
irreparable harm, such as that contemplated by articles 6 and 7 of the Covenant, either in
the country to which removal is to be effected or in any country to which the person may
subsequently be removed. The relevant judicial and administrative authorities should be
made aware of the need to ensure compliance with the Covenant obligations in such
matters.

13. Article 2, paragraph 2, requires that States parties take the necessary steps to give
effect to the Covenant rights in the domestic order. It follows that, unless Covenant
rights are already protected by their domestic laws or practices, States parties are
required on ratification to make such changes to domestic laws and practices as are
necessary to ensure their conformity with the Covenant. = Where there are
inconsistencies between domestic law and the Covenant, article 2 requires that the
domestic law or practice be changed to meet the standards imposed by the Covenant's
substantive guarantees. Article 2 allows a State party to pursue this in accordance with
its own domestic constitutional structure and accordingly does not require that the
Covenant be directly applicable in the courts, by incorporation of the Covenant into
national law. The Committee takes the view, however, that Covenant guarantees may
receive enhanced protection in those States where the Covenant is automatically or
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through specific incorporation part of the domestic legal order. The Committee invites
those States parties in which the Covenant does not form part of the domestic legal order
to consider incorporation of the Covenant to render it part of domestic law to facilitate
full realization of Covenant rights as required by article 2.

14. The requirement under article 2, paragraph 2, to take steps to give effect to the
Covenant rights is unqualified and of immediate effect. A failure to comply with this
obligation cannot be justified by reference to political, social, cultural or economic
considerations within the State.

15. Article 2, paragraph 3, requires that in addition to effective protection of Covenant
rights States parties must ensure that individuals also have accessible and effective
remedies to vindicate those rights. Such remedies should be appropriately adapted so as
to take account of the special vulnerability of certain categories of person, including, in
particular, children. The Committee attaches importance to States parties establishing
appropriate judicial and administrative mechanisms for addressing claims of rights
violations under domestic law. The Committee notes that the enjoyment of the rights
recognized under the Covenant can be effectively assured by the judiciary in many
different ways, including direct applicability of the Covenant, application of comparable
constitutional or other provisions of law, or the interpretive effect of the Covenant in the
application of national law. Administrative mechanisms are particularly required to
give effect to the general obligation to investigate allegations of violations promptly,
thoroughly and effectively through independent and impartial bodies. National human
rights institutions, endowed with appropriate powers, can contribute to this end. A
failure by a State party to investigate allegations of violations could in and of itself give
rise to a separate breach of the Covenant. Cessation of an ongoing violation is an
essential element of the right to an effective remedy.

16. Article 2, paragraph 3, requires that States parties make reparation to individuals
whose Covenant rights have been violated. Without reparation to individuals whose
Covenant rights have been violated, the obligation to provide an effective remedy, which
is central to the efficacy of article 2, paragraph 3, is not discharged. In addition to the
explicit reparation required by articles 9, paragraph 5, and 14, paragraph 6, the
Committee considers that the Covenant generally entails appropriate compensation.
The Committee notes that, where appropriate, reparation can involve restitution,
rehabilitation and measures of satisfaction, such as public apologies, public memorials,
guarantees of non-repetition and changes in relevant laws and practices, as well as
bringing to justice the perpetrators of human rights violations.

17. In general, the purposes of the Covenant would be defeated without an obligation

integral to article 2 to take measures to prevent a recurrence of a violation of the
Covenant. Accordingly, it has been a frequent practice of the Committee in cases under

10
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the Optional Protocol to include in its Views the need for measures, beyond a
victim-specific remedy, to be taken to avoid recurrence of the type of violation in
question. Such measures may require changes in the State party's laws or practices.

18. Where the investigations referred to in paragraph 15 reveal violations of certain
Covenant rights, States parties must ensure that those responsible are brought to justice.
As with failure to investigate, failure to bring to justice perpetrators of such violations
could in and of itself give rise to a separate breach of the Covenant. These obligations
arise notably in respect of those violations recognized as criminal under either domestic
or international law, such as torture and similar cruel, inhuman and degrading treatment
(art. 7), summary and arbitrary killing (art. 6) and enforced disappearance (arts. 7 and 9
and, frequently, 6). Indeed, the problem of impunity for these violations, a matter of
sustained concern to the Committee, may well be an important contributing element in
the recurrence of the violations. When committed as part of a widespread or systematic
attack on a civilian population, these violations of the Covenant are crimes against
humanity (see Rome Statute of the International Criminal Court, article 7). Accordingly,
where public officials or State agents have committed violations of the Covenant rights
referred to in this paragraph, the States parties concerned may not relieve perpetrators
from personal responsibility, as has occurred with certain amnesties (see general
comment No. 20 (44)) and prior legal immunities and indemnities. Furthermore, no
official status justifies persons who may be accused of responsibility for such violations
being held immune from legal responsibility. Other impediments to the establishment
of legal responsibility should also be removed, such as the defence of obedience to
superior orders or unreasonably short periods of statutory limitation in cases where such
limitations are applicable. States parties should also assist each other to bring to justice
persons suspected of having committed acts in violation of the Covenant that are
punishable under domestic or international law.

19. The Committee further takes the view that the right to an effective remedy may in
certain circumstances require States parties to provide for and implement provisional or
interim measures to avoid continuing violations and to endeavour to repair at the earliest
possible opportunity any harm that may have been caused by such violations.

20. Even when the legal systems of States parties are formally endowed with the
appropriate remedy, violations of Covenant rights still take place. This is presumably
attributable to the failure of the remedies to function effectively in practice.
Accordingly, States parties are requested to provide information on the obstacles to the
effectiveness of existing remedies in their periodic reports.

Notes

a/  General Comment No. 29 (72), on derogations from provisions of the Covenant

11
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during a state of emergency, adopted on 24 July 2001, reproduced in Official Records of
the General Assembly, Fifty-sixth Session, Supplement No. 40 (A/56/40), annex VI.

ICESCR General Comment 7 (Sixteenth session, 1997): The Right to Adequate Housing
(art. 11(1) of the Covenant): Forced Evictions, E/1998/22 (1997) 113 at para. 11.

11. Women, children, youth, older persons, indigenous people, ethnic and other
minorities, and other vulnerable individuals and groups all suffer disproportionately from
the practice of forced eviction. Women in all groups are especially vulnerable given the
extent of statutory and other forms of discrimination which often apply in relation to
property rights (including home ownership) or rights of access to property or
accommodation, and their particular vulnerability to acts of violence and sexual abuse
when they are rendered homeless. The non-discrimination provisions of articles 2.2 and
3 of the Covenant impose an additional obligation upon Governments to ensure that,
where evictions do occur, appropriate measures are taken to ensure that no form of
discrimination is involved.

ICESCR General Comment 9 (Nineteenth session, 1998): The Domestic Application of
the Covenant, E/1999/22 (1998) 117 at para. 15.

15. It is generally accepted that domestic law should be interpreted as far as possible in
a way which conforms to a State's international legal obligations. Thus, when a
domestic decision maker is faced with a choice between an interpretation of domestic law
that would place the state in breach of the Covenant and one that would enable the State
to comply with the Covenant, international law requires the choice of the latter.
Guarantees of equality and non-discrimination should be interpreted, to the greatest
extent possible, in ways which facilitate the full protection of economic, social and
cultural rights.

ICESCR General Comment 11 (Twentieth session, 1999): Article 14: Plans of Action for
Primary Education, E/2000/22 (1999) 99 at para. 10.

10. Progressive implementation. The plan of action must be aimed at securing the
progressive implementation of the right to compulsory primary education, free of charge,
under article 14. Unlike the provision in article 2.1, however, article 14 specifies that

12
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the target date must be "within a reasonable number of years" and moreover, that the
time-frame must "be fixed in the plan". In other words, the plan must specifically set
out a series of targeted implementation dates for each stage of the progressive
implementation of the plan. This underscores both the importance and the relative
inflexibility of the obligation in question. Moreover, it needs to be stressed in this
regard that the State party's other obligations, such as non-discrimination, are required to
be implemented fully and immediately.

CRC General Comment 4 (Thirty-third session, 2003): Adolescent Health and
Development in the Context of the Convention on the Rights of the Child, A/59/41 (2004)
102 at para. 29.

29.  Under article 24 of the Convention, States parties are urged to provide adequate
treatment and rehabilitation for adolescents with mental disorders, to make the
community aware of the early signs and symptoms and the seriousness of these
conditions, and to protect adolescents from undue pressures, including psychosocial
stress.  States parties are also urged to combat discrimination and stigma surrounding
mental disorders, in line with their obligations under article 2. Every adolescent with a
mental disorder has the right to be treated and cared for, as far as possible, in the
community in which he or she lives. Where hospitalization or placement in a
psychiatric institution is necessary, this decision should be made in accordance with the
principle of the best interests of the child. In the event of hospitalization or
institutionalization, the patient should be given the maximum possible opportunity to
enjoy all his or her rights as recognized under the Convention, including the rights to
education and to have access to recreational activities.5/  Where appropriate,
adolescents should be separated from adults. States parties must ensure that adolescents
have access to a personal representative other than a family member to represent their
interests, when necessary and appropriate.6/ In accordance with article 25 of the
Convention, States parties should undertake periodic review of the placement of
adolescents in hospitals or psychiatric institutions.

Notes
5/ For further guidance on this subject, refer to the Principles for the Protection of
Persons with Mental Illness and for the Improvement of Mental Health Care,

(General Assembly resolution 46/119 of 17 December 1991, annex).

6/  Ibid., in particular principles 2, 3 and 7.
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