EXPRESSION - FREEDOM OF -
HATE SPEECH AND LIMITS ON PROPAGANDA

II. GENERAL COMMENTS AND RECOMMENDATIONS

. CERD General Recommendation XXX (Sixty-fifth session, 2004): Discrimination Against
Non-Citizens, A/59/18 (2004) 93 at paras. 11 and 12.

[The Committee recommends]...that the States parties to the Convention, as appropriate to
their specific circumstances, adopt the following measures:

11. Take steps to address xenophobic attitudes and behaviour towards non-citizens, in
particular hate speech and racial violence, and to promote a better understanding of the
principle of non-discrimination in respect of the situation of non-citizens;

12. Take resolute action to counter any tendency to target, stigmatize, stereotype or profile,
on the basis of race, colour, descent, and national or ethnic origin, members of “non-citizen”
population groups, especially by politicians, officials, educators and the media, on the
Internet and other electronic communications networks and in society at large;

. CERD General recommendation XXXI (Sixty-seventh session, 2005): The Prevention of
Racial Discrimination in the Administration and Functioning of the Criminal Justice System,
A/60/18 (2005) 98 at para. 4.

4. The following should be regarded as indicators of potential causes of racial
discrimination:

(a) Any gaps in domestic legislation on racial discrimination. In this regard, States parties
should fully comply with the requirements of article 4 of the Convention and criminalize all
acts of racism as provided by that article, in particular the dissemination of ideas based on
racial superiority or hatred, incitement to racial hatred, violence or incitement to racial
violence, but also racist propaganda activities and participation in racist organizations. States
parties are also encouraged to incorporate a provision in their criminal legislation to the
effect that committing offences for racial reasons generally constitutes an aggravating
circumstance;
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ICCPR General Comment 11 (Nineteenth session, 1983): Article 20: Prohibition of
Propaganda for War and Inciting National, Racial or Religious Hatred, A/38/40 (1983) 109
at paras. 1 and 2.

1. Not all reports submitted by States parties have provided sufficient information as to the
implementation of article 20 of the Covenant. In view of the nature of article 20, States
parties are obliged to adopt the necessary legislative measures prohibiting the actions referred
to therein. However, the reports have shown that in some States such actions are neither
prohibited by law nor are appropriate efforts intended or made to prohibit them.
Furthermore, many reports failed to give sufficient information concerning the relevant
national legislation and practice.

2. Article 20 of the Covenant states that any propaganda for war and any advocacy of
national, racial or religious hatred that constitutes incitement to discrimination, hostility or
violence shall be prohibited by law. In the opinion of the Committee, these required
prohibitions are fully compatible with the right of freedom of expression as contained in
article 19, the exercise of which carries with it special duties and responsibilities. The
prohibition under paragraph 1 extends to all forms of propaganda threatening or resulting in
an act of aggression or breach of the peace contrary to the Charter of the United Nations,
while paragraph 2 is directed against any advocacy of national, racial or religious hatred that
constitutes incitement to discrimination, hostility or violence, whether such propaganda or
advocacy has aims which are internal or external to the State concerned. The provisions of
article 20, paragraph 1, do not prohibit advocacy of the sovereign right of self-defence or the
right of peoples to self-determination and independence in accordance with the Charter of
the United Nations. For article 20 to become fully effective there ought to be a law making
it clear that propaganda and advocacy as described therein are contrary to public policy and
providing for an appropriate sanction in case of violation. The Committee, therefore,
believes that States parties which have not yet done so should take the measures necessary
to fulfil the obligations contained in article 20, and should themselves refrain from any such
propaganda or advocacy.

ICCPR General Comment 29 (Seventy-second session, 2001): Derogations from provisions
of the Covenant during a state of emergency, A/56/40 vol. I (2001) 202 at para. 13(e).

13. In those provisions of the Covenant that are not listed in article 4, paragraph 2, there are
elements that in the Committee’s opinion cannot be made subject to lawful derogation under
article 4. Below, some illustrative examples are presented.
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(e) No declaration of a state of emergency made pursuant to article 4, paragraph 1,
may be invoked as justification for a State party to engage itself, contrary to article
20, in propaganda for war, or in advocacy of national, racial or religious hatred that
would constitute incitement to discrimination, hostility or violence.

CERD General Recommendation VII (Thirty-second session, 1985): Article 4: Legislation
to FEradicate Racial Discrimination, A/40/18 (1985) 120. For text of General
Recommendation, see EQUALITY AND DISCRIMINATION - RACIAL
DISCRIMINATION.

CERD General Recommendation XV (Forty-second session, 1993): Article 4: Organized
Violence Based on Ethnic Origin, A/48/18 (1993) 114. For text of general Recommendation,
see EQUALITY AND DISCRIMINATION - RACIAL DISCRIMINATION.

CERD General Recommendation XXVII (Fifty-seventh session, 2000): Discrimination
Against Roma, A/55/18 (2000) 154 at paras. 36 and 40. For text of General
Recommendation, see EQUALITY AND DISCRIMINATION - RACIAL
DISCRIMINATION.

CERD General Recommendation XXIX (Sixty-first session, 2002): On Article 1, Paragraph
1, of the Convention (Descent), A/57/18 (2002) 111 at paras. r-x. For text of General
Recommendation, see EQUALITY AND DISCRIMINATION - RACIAL
DISCRIMINATION.

ICCPR General Comment 22 (Forty-eighth session, 1993): Article 18: The Right to Freedom
of Thought, Conscience and Religion, A/48/40 vol. I (1993) 208 at paras. 7 and 9. For text
of General Comment, sece THOUGHT, CONSCIENCE AND RELIGION - FREEDOM
OF.

ICCPR General Comment 24 (Fifty-second session, 1994): Issues Relating to Reservations
Made upon Ratification or Accession to the Covenant or the Optional Protocols Thereto, or
in Relation to Declarations under Article 41 of the Covenant, A/50/40 vol. 1 (1995) 119 at
para. 8. For text of General Comment, see RESERVATIONS AND DECLARATIONS.



