INDIGENOUS PEOPLES
II. GENERAL COMMENTS AND RECOMMENDATIONS

•

CERD General Recommendation XXIII (Fifty-first session, 1997): On the Rights of
Indigenous Peoples, A/52/18 (1997) 122 at paras. 1-6.
1. In the practice of the Committee on the Elimination of Racial Discrimination, in particular
in the examination of reports of States parties under article 9 of the International Convention
on the Elimination of All Forms of Racial Discrimination, the situation of indigenous
peoples has always been a matter of close attention and concern. In this respect, the
Committee has consistently affirmed that discrimination against indigenous peoples falls
under the scope of the Convention and that all appropriate means must be taken to combat
and eliminate such discrimination.
2. The Committee, noting that the General Assembly proclaimed the International Decade
of the World's Indigenous Peoples commencing on 10 December 1994, reaffirms that the
provisions of the International Convention on the Elimination of All Forms of Racial
Discrimination apply to indigenous peoples.
3. The Committee is conscious of the fact that in many regions of the world indigenous
peoples have been, and are still being, discriminated against and deprived of their human
rights and fundamental freedoms and in particular that they have lost their land and resources
to colonists, commercial companies and State enterprises. Consequently, the preservation
of their culture and their historical identity has been and still is jeopardized.
4. The Committee calls in particular upon States parties to:
a. recognize and respect indigenous distinct culture, history, language and way of life as an
enrichment of the State's cultural identity and to promote its preservation;
b. ensure that members of indigenous peoples are free and equal in dignity and rights and free
from any discrimination, in particular that based on indigenous origin or identity;
c. provide indigenous peoples with conditions allowing for a sustainable economic and social
development compatible with their cultural characteristics;
d. ensure that members of indigenous peoples have equal rights in respect of effective
participation in public life and that no decisions directly relating to their rights and interests
are taken without their informed consent;
e. ensure that indigenous communities can exercise their rights to practise and revitalize their
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cultural traditions and customs and to preserve and to practise their languages.
5. The Committee especially calls upon States parties to recognize and protect the rights of
indigenous peoples to own, develop, control and use their communal lands, territories and
resources and, where they have been deprived of their lands and territories traditionally
owned or otherwise inhabited or used without their free and informed consent, to take steps
to return those lands and territories. Only when this is for factual reasons not possible, the
right to restitution should be substituted by the right to just, fair and prompt compensation.
Such compensation should as far as possible take the form of lands and territories.
6. The Committee further calls upon States parties with indigenous peoples in their
territories to include in their periodic reports full information on the situation of such
peoples, taking into account all relevant provisions of the Convention.

•

CERD General Recommendation XXIV (Fifty-fifth session, 1999): Concerning Article 1 of
the Convention, A/54/18 (1999) 103.
1. The Committee stresses that, according to the definition given in article 1, paragraph 1,
of the International Convention on the Elimination of All Forms of Racial Discrimination,
the Convention relates to all persons who belong to different races, national or ethnic groups
or to indigenous peoples. If the Committee is to secure the proper consideration of the
periodic reports of States parties, it is essential that States parties provide as far as possible
the Committee with information on the presence within their territory of such groups.
2. It appears from the periodic reports submitted to the Committee under article 9 of the
International Convention on the Elimination of All Forms of Racial Discrimination, and from
other information received by the Committee, that a number of States parties recognize the
presence on their territory of some national or ethnic groups or indigenous peoples, while
disregarding others. Certain criteria should be uniformly applied to all groups, in particular
the number of persons concerned, and their being of a race, colour, descent or national or
ethnic origin different from the majority or from other groups within the population.
3. Some States parties fail to collect data on the ethnic or national origin of their citizens or
of other persons living on their territory, but decide at their own discretion which groups
constitute ethnic groups or indigenous peoples that are to be recognized and treated as such.
The Committee believes that there is an international standard concerning the specific rights
of people belonging to such groups, together with generally recognized norms concerning
equal rights for all and non-discrimination, including those incorporated in the International
Convention on the Elimination of All Forms of Racial Discrimination. At the same time, the
Committee draws to the attention of States parties that the application of different criteria in
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order to determine ethnic groups or indigenous peoples, leading to the recognition of some
and refusal to recognize others, may give rise to differing treatment for various groups within
a country's population.
4. The Committee recalls general recommendation IV, which it adopted at its eighth session
in 1973, and paragraph 8 of the general guidelines regarding the form and contents of reports
to be submitted by States parties under article 9, paragraph 1, of the Convention
(CERD/C/70/Rev.3), inviting States parties to endeavour to include in their periodic reports
relevant information on the demographic composition of their population, in the light of the
provisions of article 1 of the Convention, that is, as appropriate, information on race, colour,
descent and national or ethnic origin.

•

ICCPR General Comment 27 (Sixty-seventh session, 1999): Article 12: Freedom of
Movement, A/55/40 vol. I (2000) 128 at para. 16.
...
16. States have often failed to show that the application of their laws restricting the rights
enshrined in article 12, paragraphs 1 and 2, are in conformity with all requirements referred
to in article 12, paragraph 3. The application of restrictions in any individual case must be
based on clear legal grounds and meet the test of necessity and the requirements of
proportionality. These conditions would not be met, for example, if an individual were
prevented from leaving a country merely on the ground that he or she is the holder of "State
secrets", or if an individual were prevented from travelling internally without a specific
permit. On the other hand, the conditions could be met by restrictions on access to military
zones on national security grounds, or limitations on the freedom to settle in areas inhabited
by indigenous or minorities communities. i/
___________________
Notes
...
i/ See General Comment No. 23, para. 7, in HRI/GEN/1/Rev.4, p. 115 ff.
___________________

•

ICESCR General Comment No. 13 (Twenty-first session, 1999): Article 13: The Right to
Education, E/2000/22 (1999) 111 at para. 50.
...
50. In relation to article 13(2), States have obligations to respect, protect and fulfil each of
the "essential features" (availability, accessibility, acceptability, adaptability) of the right to
education. By way of illustration, a State must respect the availability of education by not
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closing private schools; protect the accessibility of education by ensuring third parties,
including parents and employers, do not stop girls from going to school; fulfil (facilitate) the
acceptability of education by taking positive measures to ensure that education is culturally
appropriate for minorities and indigenous peoples, and of good quality for all; fulfil (provide)
the adaptability of education by designing and resourcing curricula which reflect the
contemporary needs of students in a changing world; and fulfil (provide) the availability of
education by actively developing a system of schools, including building classrooms,
delivering programmes, providing teaching materials, training teachers and paying them
domestically competitive salaries.

•

ICESCR General Comment 14 (Twenty-second session, 2000): Article 12: The Right to the
Highest Attainable Standard of Health, E/2001/22 (2000) 128 at paras. 27 and 34.
...
Indigenous peoples
27. In the light of emerging international law and practice and the recent measures taken by
States in relation to indigenous peoples, o/ the Committee deems it useful to identify
elements that would help to define indigenous peoples' right to health in order better to
enable States with indigenous peoples to implement the provisions contained in article 12
of the Covenant. The Committee considers that indigenous peoples have the right to specific
measures to improve their access to health services and care. These health services should
be culturally appropriate, taking into account traditional preventive care, healing practices
and medicines. States should provide resources for indigenous peoples to design, deliver and
control such services so that they may enjoy the highest attainable standard of physical and
mental health. The vital medicinal plants, animals and minerals necessary to the full
enjoyment of health of indigenous peoples should also be protected. The Committee notes
that, in indigenous communities, the health of the individual is often linked to the health of
the society as a whole and has a collective dimension. In this respect, the Committee
considers that development-related activities that lead to the displacement of indigenous
peoples against their will from their traditional territories and environment, denying them
their sources of nutrition and breaking their symbiotic relationship with their lands, has a
deleterious effect on their health.
...
Specific legal obligations
34. In particular, States are under the obligation to respect the right to health by, inter alia,
refraining from denying or limiting equal access for all persons, including prisoners or
detainees, minorities, asylum seekers and illegal immigrants, to preventive, curative and
palliative health services; abstaining from enforcing discriminatory practices as a State
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policy; and abstaining from imposing discriminatory practices relating to women's health
status and needs. Furthermore, obligations to respect include a State's obligation to refrain
from prohibiting or impeding traditional preventive care, healing practices and medicines,
from marketing unsafe drugs and from applying coercive medical treatments, unless on an
exceptional basis for the treatment of mental illness or the prevention and control of
communicable diseases. Such exceptional cases should be subject to specific and restrictive
conditions, respecting best practices and applicable international standards, including the
Principles for the Protection of Persons with Mental Illness and the Improvement of Mental
Health Care. c/ In addition, States should refrain from limiting access to contraceptives and
other means of maintaining sexual and reproductive health, from censoring, withholding or
intentionally misrepresenting health-related information, including sexual education and
information, as well as from preventing people's participation in health-related matters.
States should also refrain from unlawfully polluting air, water and soil, e.g. through industrial
waste from State-owned facilities, from using or testing nuclear, biological or chemical
weapons if such testing results in the release of substances harmful to human health, and
from limiting access to health services as a punitive measure, e.g. during armed conflicts in
violation of international humanitarian law.
___________________
Notes
...
c/ The Principles for the Protection of Persons with Mental Illness and for the Improvement
of Mental Health Care (General Assembly resolution 46/119, annex) and the Committee's
General Comment No. 5 (1994) on persons with disabilities, apply to persons with mental
illness; the Programme of Action of the International Conference on Population and
Development (Report of the International Conference on Population and Development,
Cairo, 5-13 September 1994 (United Nations publication, Sales No. E.95.XIII.18), chap. I,
resolution 1, annex), as well as the Beijing Declaration and Programme for Action adopted
by the Fourth World Conference on Women (Report of the Fourth World Conference on
Women, Beijing, 4-15 September 1995 (United Nations publication, Sales No. E.96.IV.13),
chap. I, resolution 1, annex I), contain definitions of reproductive health and women's health,
respectively.
...
o/ Recent emerging international norms relevant to indigenous peoples include ILO
Convention No. 169 (1989) concerning indigenous and tribal peoples in independent
countries; the Convention on the Rights of the Child (1989), article 29, paras. (c) and (d) and
article 30; the Convention on Biological Diversity (1992), article 8 (j), recommending that
States respect, preserve and maintain knowledge, innovation and practices of indigenous
communities; Agenda 21 (Report of the United Nations Conference on Environment and
Development, Rio de Janeiro, 3-14 June 1992, (A/CONF.151/26/Rev.1 (Vol. I, Vol. I/Corr.1,
Vol. II, Vol. III and Vol. III/Corr.1)) (United Nations publication, Sales No. E.93.I.8 and
corrigenda), vol. I: Resolutions adopted by the Conference, resolution 1, annex II), in
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particular chapter 26 and the Vienna Declaration and Programme of Action, adopted by the
World Conference on Human Rights held in 1993 (sect. I, para. 20) (A/CONF.157/24 (Part
I), chap. III), stating that States should take concerted positive steps to ensure respect for all
human rights of indigenous peoples, on the basis of non-discrimination. See also the United
Nations Framework Convention on Climate Change (1992), preamble and article 3 and the
United Nations Convention to Combat Desertification in Countries Experiencing Serious
Drought and/or Desertification, particularly in Africa (1994) (art. 10, para. 2 (e)). During
recent years an increasing number of States have changed their constitutions and introduced
legislation recognizing specific rights of indigenous peoples.
___________________

•

ICESCR General Comment 15 (Twenty-ninth session, 2002): The Right to Water (arts. 11
and 12 of the Covenant), E/2003/22 (2002) 120 at paras. 7 and 16(d).
...
7. The Committee notes the importance of ensuring sustainable access to water resources
for agriculture to realize the right to adequate food (see general comment no.12 (1999) on
the right to adequate food (article 11 of the Covenant), in particular paragraphs 12 and 13f/).
Attention should be given to ensuring that disadvantaged and marginalized farmers,
including women farmers, have equitable access to water and water management systems,
including sustainable rain harvesting and irrigation technology. Taking note of the duty in
article 1, paragraph 2, of the Covenant, which provides that a people may not “be deprived
of its own means of subsistence”, States parties should ensure that there is adequate access
to water for subsistence farming and for securing the livelihoods of indigenous peoples.g/
...
16. Whereas the right to water applies to everyone, States parties should give special
attention to those individuals and groups who have traditionally faced difficulties in
exercising this right, including women, children, minority groups, indigenous peoples,
refugees, asylum seekers, internally displaced persons, migrant workers, prisoners and
detainees. In particular, States parties should take steps to ensure that:
...
(d) Indigenous peoples’ access to water resources on their ancestral lands is protected from
encroachment and unlawful pollution. States should provide resources for indigenous
peoples to design, deliver and control their access to water;
...
___________________
Notes
...
f/ This relates to both availability and to accessibility of the right to adequate food.
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g/ See also the statement of understanding concerning article 10 of the draft convention on
the law of non-navigational uses of watercourses (A/51/869, para. 8), which stated that, in
determining vital human needs in the event of conflicts over the use of watercourses “special
attention is to be paid to providing sufficient water to sustain human life, including both
drinking water and water required for production of food in order to prevent starvation”.
...
___________________

•

CRC General Comment 2 (Thirty-first session, 2002): The Role of Independent National
Human Rights Institutions in the Promotion and Protection of the Rights of the Child,
A/59/41 (2004) 82 at para. 15.
...
15. NHRIs [national human rights institutions] should be geographically and physically
accessible to all children. In the spirit of article 2 of the Convention, they should proactively
reach out to all groups of children, in particular the most vulnerable and disadvantaged, such
as (but not limited to) children in care or detention, children from minority and indigenous
groups, children with disabilities, children living in poverty, refugee and migrant children,
street children and children with special needs in areas such as culture, language, health and
education. NHRI legislation should include the right of the institution to have access in
conditions of privacy to children in all forms of alternative care and to all institutions that
include children.
...

•

CRC General Comment 3 (Thirty-second session, 2003): HIV/AIDS and the Rights of the
Child, A/59/41 (2004) 89 at paras. 21 and 30.
...
21. In some countries, even when child- and adolescent-friendly HIV-related services are
available, they are not sufficiently accessible to children with disabilities, indigenous
children, children belonging to minorities, children living in rural areas, children living in
extreme poverty or children who are otherwise marginalized within the society. In others,
where the health system’s overall capacity is already strained, children with HIV have been
routinely denied access to basic health care. States parties must ensure that services are
provided to the maximum extent possible to all children living within their borders, without
discrimination, and that they sufficiently take into account differences in gender, age and the
social, economic, cultural and political context in which children live.
...
30. The vulnerability of children to HIV/AIDS resulting from political, economic, social,
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cultural and other factors determines the likelihood of their being left with insufficient
support to cope with the impact of HIV/AIDS on their families and communities, exposed
to the risk of infection, subjected to inappropriate research, or deprived of access to
treatment, care and support if and when HIV infection sets in. Vulnerability to HIV/AIDS
is most acute for children living in refugee and internally displaced persons camps, children
in detention, children living in institutions, as well as children living in extreme poverty,
children living in situations of armed conflict, child soldiers, economically and sexually
exploited children, and disabled, migrant, minority, indigenous, and street children.
However, all children can be rendered vulnerable by the particular circumstances of their
lives. Even in times of severe resource constraints, the Committee wishes to note that the
rights of vulnerable members of society must be protected and that many measures can be
pursued with minimum resource implications. Reducing vulnerability to HIV/AIDS requires
first and foremost that children, their families and communities be empowered to make
informed choices about decisions, practices or policies affecting them in relation to
HIV/AIDS.

•

CRC General Comment 4 (Thirty-third session, 2003): Adolescent Health and Development
in the Context of the Convention on the Rights of the Child, A/59/41 (2004) 102 at para. 13.
...
13. Systematic data collection is necessary for States parties to be able to monitor the health
and development of adolescents. States parties should adopt data-collection mechanisms that
allow desegregation by sex, age, origin and socio-economic status so that the situation of
different groups can be followed. Data should also be collected to study the situation of
specific groups such as ethnic and/or indigenous minorities, migrant or refugee adolescents,
adolescents with disabilities, working adolescents, etc. Where appropriate, adolescents
should participate in the analysis to ensure that the information is understood and utilized in
an adolescent-sensitive way.

•

CERD General recommendation XXXI (Sixty-seventh session, 2005): The Prevention of
Racial Discrimination in the Administration and Functioning of the Criminal Justice System,
A/60/18 (2005) 98 at preamble and paras. 1, 4, 5, 10, 21, 22, 25-27, 29, 30, 36, 38, 39 and
41. For text of General Recommendation, see EQUALITY AND DISCRIMINATION RACIAL DISCRIMINATION.

•

ICCPR General Comment 23 (Fiftieth session, 1994): Article 27: The Rights of Minorities,
A/49/40 vol. I (1994) 107 at para. 7. For text of General Comment, see EQUALITY AND
DISCRIMINATION - MINORITY RIGHTS.
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