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III. JURISPRUDENCE

ICCPR

• Bondarenko v. Belarus (886/1999), ICCPR, A/58/40 vol. II (3 April 2003) 161
(CCPR/C/77/D/886/1999) at paras. 2.1 and 8.2.

...
2.1   Mr. Bondarenko was accused of murder and several other crimes, found guilty as
charged and sentenced by the Minsk Regional Court on 22 June 1998 to death by firing
squad.  The decision was confirmed by the Supreme Court on 21 August 1998...
...
8.1   The author has alleged that the State party breached its obligations under the Optional
Protocol by executing her son despite the fact that a communication had been sent to the
Committee and the author had informed her son's lawyer, the prison authorities and the
Supreme Court of this measure, prior to her son's execution and the formal registration of her
communication under the Optional Protocol.  The State party does not explicitly refute the
author's claim, stating that rather that it was appraised of the registration of the author's
communication under the Optional Protocol by note verbale of 28 October 1999, i.e. three
months after the execution.  In its earlier case law the Committee had addressed the issue of
a State party acting in breach of the its obligations under the Optional Protocol by executing
a person who has submitted a communication to the Committee, not only from the
perspective whether the Committee had explicitly requested interim measures of protection
but also on the basis of the irreversible nature of capital punishment.  However, in the
circumstances of the current communication and in light of the fact that the first case in
which the Committee established a breach of the Optional Protocol for the execution of a
person whose case was pending before the Committee10/  was decided and published
subsequent to the execution of Mr. Bondarenko, the Committee cannot hold the State party
responsible for a breach of the Optional Protocol due to the execution of Mr. Bondarenko
after the submission of the communication, but prior to its registration.11/
_________________
Notes
...
10/  Communication No. 869/1999, Piandiong et al v. The Philippines.

11/ Communications Nos. 839/1998, 840/1998, and 841/1998, Mansaraj et al. v. Sierra
Leone, Gborie et al. v. Sierra Leone, and Sesay et al. v. Sierra Leone, paragraph 5.1 et seq.;
communication No. 869/1999, Piandiong et al. v. The Phillipines, paragraph 5.1 et seq., and
communication No. 580/1994, Glenn Ashby v. Trinidad and Tobago. 
_________________
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See also:
• Lyashkevich v. Belarus (887/1999), ICCPR, A/58/40 vol. II (3 April 2003) 169

(CCPR/C/77/D/887/1999) at para. 7.1.

• Weiss v. Austria (1086/2002), ICCPR, A/58/40 vol. II (3 April 2003) 375
(CCPR/C/77/D/1086/2002) at paras. 1.1, 1.2, 7.1 and 7.2.

1.1  The author of the communication, initially dated 24 May 2002, is Sholam Weiss, a
citizen of the United States of America and Israel, born on 1 April 1954.  At the time of
submission, he was detained in Austria pending extradition to the United States of America
(“the United States”)...

1.2   On 24 May 2002, the Committee, acting through its Special Rapporteur for new
communications, pursuant to Rule 86 of the Committee's rules of procedure, requested the
State party not to extradite the author until the Committee had received and addressed the
State party's submission on whether there was a risk of irreparable harm to the author, as
alleged by counsel.  On 9 June 2002, the State party, without having made any submissions
to the Committee, extradited the author to the United States.
...
7.1   The Committee finds, in the circumstances of the case, that the State party breached its
obligations under the Protocol, by extraditing the author before the Committee could address
the author's allegation of irreparable harm to his Covenant rights.  In particular, the
Committee is concerned by the sequence of events in this case in that, rather than requesting
interim measures of protection directly upon an assumption that irreversible harm could
follow the author's extradition, it first sought, under rule 86 of its rules of procedure, the
State party's views on the irreparability of harm.  In so doing, the State party could have
demonstrated to the Committee that extradition would not result in irreparable harm. 

7.2   Interim measures pursuant to rule 86 of the Committee's rules adopted in conformity
with article 39 of the Covenant, are essential to the Committee's role under the Protocol.
Flouting of the rule, especially by irreversible measures such as the execution of the alleged
victim or his/her deportation from the country, undermines the protection of Covenant rights
through the Optional Protocol. 
_________________
Notes
...
3/  The author provides the terms of the Treaty which provide: "Convictions in absentia.  

“If the person sought has been found guilty in absentia, the executive authority of the
Requested State may refuse extradition unless the Requesting State provides it with
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such information or assurances as the Requested State considers sufficient to
demonstrate that the person was afforded an adequate opportunity to present a
defence or that there are adequate remedies or additional proceedings available to the
person after surrender."

...
_________________

• Ahani v. Canada (1051/2002), ICCPR, A/59/40 vol. II (29 March 2004) 260 at paras. 8.1 and
8.2.

...
8.1  The Committee finds, in the circumstances of the case, that the State party breached its
obligations under the Optional Protocol, by deporting the author before the Committee could
address the author’s allegation of irreparable harm to his Covenant rights.  The Committee
observes that torture is, alongside the imposition of the death penalty, the most grave and
irreparable of possible consequences to an individual of measures taken by the State party.
Accordingly, action by the State party giving rise to a risk of such harm, as indicated a priori
by the Committee’s request for interim measures, must be scrutinized in the strictest light.

8.2  Interim measures pursuant to rule 86 of the Committee’s rules adopted in conformity
with article 39 of the Covenant, are essential to the Committee’s role under the Protocol.
Flouting of the rule, especially by irreversible measures such as the execution of the alleged
victim or his/her deportation from a State party to face torture or death in another country,
undermines the protection of Covenant rights through the Optional Protocol.

• Saidov v. Tajikistan (964/2001), ICCPR, A/59/40 vol. II (8 July 2004) 164 at paras. 4.1-4.4.

...
4.1  The author has alleged that the State party breached its obligations under the Optional
Protocol by executing her husband despite the fact that a communication had been registered
before the Human Rights Committee under the Optional Protocol and a request for interim
measures of protection had been addressed to the State party in this respect.  The Committee
recalls 4/ that by adhering to the Optional Protocol, a State party to the Covenant recognizes
the competence of the Committee to receive and consider communications from individuals
claiming to be victims of violations of any of the rights set forth in the Covenant (Preamble
and article 1).  Implicit in a State’s adherence to the Protocol is an undertaking to cooperate
with the Committee in good faith so as to permit and enable it to consider such
communications, and after examination to forward its views to the State party and to the
individual (art. 5 (1), (4)).  It is incompatible with these obligations for a State party to take
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any action that would prevent or frustrate the Committee in its consideration and
examination of the communication, and in the expression of its Views. 

4.2  Apart from any violation of the Covenant found against a State party in a
communication, a State party commits grave breaches of its obligations under the Optional
Protocol if it acts to prevent or frustrate consideration by the Committee of a communication
alleging a violation of the Covenant, or to render examination by the Committee moot and
the expression of its Views nugatory and futile.  In the present communication, the author
alleges that her husband was denied rights under articles 6, 7, 9, 10 and 14 of the Covenant.
Having been notified of the communication, the State party has breached its obligations
under the Protocol, by executing the alleged victim before the Committee concluded its
consideration and examination and the formulation and communication of its Views.  It is
particularly inexcusable for the State to have done so after the Committee has acted under
rule 86 of its rules of procedure, requesting that the State party refrains from doing so. 

4.3  The Committee also expresses great concern about the lack of the State party’s
explanation for its action, in spite of several requests made in this relation by the Committee,
acting through its Chairman and its Special Rapporteur on new communications. 

4.4  The Committee recalls that interim measures pursuant to rule 86 of the Committee’s
rules of procedure adopted in conformity with article 39 of the Covenant, are essential to the
Committee’s role under the Protocol.  Flouting of the rule, especially by irreversible
measures such as, as in the present case, the execution of the author’s husband undermines
the protection of Covenant rights through the Optional Protocol. 
_________________
Notes
...
4/  See Piandong v. The Philippines, communication No. 869/1999, Views adopted on 19
October 2000.
_________________

CAT

• Josu Arkauz Arana v. France (63/1997), CAT, A/55/44 (9 November 1999) 77 at paras. 11.5
and 12.

...
11.5  The Committee notes the specific circumstances under which the author's deportation
took place.  First, the author had been convicted in France for his links with ETA [the Basque
separatist movement], had been sought by the Spanish police and had been suspected,
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according to the press, of holding an important position within that organization.  There had
also been suspicions, expressed in particular by some non-governmental organizations, that
other persons in the same circumstances as the author had been subjected to torture on being
returned to Spain and during their incommunicado detention.  The deportation was effected
under an administrative procedure, which the Administrative Court of Pau had later found
to be illegal, entailing a direct handover from police to police, l/ without the intervention of
a judicial authority and without any possibility for the author to contact his family or his
lawyer.  That meant that a detainee's rights had not been respected and had placed the author
in a situation where he was particularly vulnerable to possible abuse.  The Committee
recognizes the need for close cooperation between States in the fight against crime and for
effective measures to be agreed upon for that purpose.  It believes, however, that such
measures must fully respect the rights and fundamental freedoms of the individuals
concerned.

12.  In the light of the foregoing, the Committee is of the view that the author's expulsion to
Spain, in the circumstances in which it took place, constitutes a violation by the State party
of article 3 of the Convention.
_________________
Notes

l/  At the time of the consideration of the second periodic report submitted by France
pursuant to article 19 of the Convention, the Committee expressed its concern at the practice
whereby the police hand over individuals to their counterparts in another country (A/53/44,
para. 143).
_________________

• Brada v. France (195/2002), CAT, A/60/44 (17 May 2005) 127 at paras. 1.1-1.3, 6.1, 6.2,
13.3, 13.4, 14 and 15.

1.1  The complainant, Mr. Mafhoud Brada, a citizen of Algeria, was residing in France when
the present complaint was submitted.  He was the subject of a deportation order to his
country of origin.  He claims that his forced repatriation to Algeria constitutes a violation by
France of article 3 of the Convention against Torture...

1.2  In accordance with article 22, paragraph 3, of the Convention, the Committee brought
the complaint to the State party’s attention by note verbale dated 19 December 2001.  At the
same time, the Committee, acting in accordance with rule 108, paragraph 9, of its rules of
procedure, requested the State party not to deport the complainant to Algeria while his
complaint was being considered.  The Committee reiterated its request in a note verbale
dated 26 September 2002.
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1.3  In a letter dated 21 October 2002 from the complainant’s counsel, the Committee was
informed that the complainant had been deported to Algeria on 30 September 2002 on a
flight to Algiers and that he had been missing since his arrival in Algeria.
...
6.1  The Committee observed that any State party which made the declaration provided for
under article 22 of the Convention recognized the competence of the Committee against
Torture to receive and consider complaints from individuals who claimed to be victims of
violations of one of the provisions of the Convention.  By making this declaration, States
parties implicitly undertook to cooperate with the Committee in good faith by providing it
with the means to examine the complaints submitted to it and, after such examination, to
communicate its comments to the State party and the complainant.  By failing to respect the
request for interim measures made to it, the State party seriously failed in its obligations
under article 22 of the Convention because it prevented the Committee from fully examining
a complaint relating to a violation of the Convention, rendering action by the Committee
futile and its comments worthless.

6.2  The Committee concluded that the adoption of interim measures pursuant to rule 108
of the rules of procedure, in accordance with article 22 of the Convention, was vital to the
role entrusted to the Committee under that article.  Failure to respect that provision, in
particular through such irreparable action as deporting an alleged victim, undermined
protection of the rights enshrined in the Convention.
...
13.3  At the outset, the Committee observes that at the time of his expulsion on 30
September 2002, an appeal lodged by the complainant with the Bordeaux Administrative
Court of Appeal on 4 January 2002 was still pending.  This appeal contained additional
arguments against his deportation that had not been available to the Prefect of Indre when
the decision of expulsion was taken and of which the State party’s authorities were, or should
have, been aware still required judicial resolution at the time he was in fact expelled. Even
more decisively, on 19 December 2001, the Committee had indicated interim measures to
stay the complainant’s expulsion until it had had an opportunity to examine the merits of the
case, the Committee having established, through its Special Rapporteur on interim measures,
that in the present case the complainant had established an arguable risk of irreparable harm.
This interim measure, upon which the complainant was entitled to rely, was renewed and
repeated on 26 September 2002.

13.4  The Committee observes that the State party, in ratifying the Convention and
voluntarily accepting the Committee’s competence under article 22, undertook to cooperate
with it in good faith in applying and giving full effect to the procedure of individual
complaint established thereunder.  The State party’s action in expelling the complainant in
the face of the Committee’s request for interim measures nullified the effective exercise of
the right to complaint conferred by article 22, and has rendered the Committee’s final
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decision on the merits futile and devoid of object.  The Committee thus concludes that in
expelling the complainant in the circumstances that it did the State party breached its
obligations under article 22 of the Convention. 
...
14.  The Committee against Torture...considers that the deportation of the complainant to
Algeria constituted a breach of articles 3 and 22 of the Convention.

15.  Pursuant to rule 112, paragraph 5, of its rules of procedure, the Committee wishes to be
informed, within 90 days, of the steps the State party has taken in response to the views
expressed above, including measures of compensation for the breach of article 3 of the
Convention and determination, in consultation with the country (also a State party to the
Convention) to which the complainant was returned, of his current whereabouts and state of
well-being.

• Agiza v. Sweden (233/2003), CAT, A/60/44 (20 May 2005) 197 at paras. 13.9, 13.10 and 14.

...
Frustration of the right under article 22 to exercise the right of complaint to the Committee

13.9  The Committee observes...that by making the declaration under article 22 of the
Convention, the State party undertook to confer upon persons within its jurisdiction the right
to invoke the complaints jurisdiction of the Committee.  That jurisdiction includes the power
to indicate interim measures, if necessary, to stay the removal and preserve the subject matter
of the case pending final decision.  In order for this exercise of the right of complaint to be
meaningful rather than illusory, however, an individual must have a reasonable period of
time before execution of a final decision to consider whether, and if so to in fact, seize the
Committee under its article 22 jurisdiction.  In the present case, however, the Committee
observes that the complainant was arrested and removed by the State party immediately upon
the Government’s decision of expulsion being taken; indeed, the formal notice of decision
was only served upon the complainant’s counsel the following day.  As a result, it was
impossible for the complainant to consider the possibility of invoking article 22, let alone
seize the Committee.  As a result, the Committee concludes that the State party was in breach
of its obligations under article 22 of the Convention to respect the effective right of
individual communication conferred thereunder.

The State party’s failure to cooperate fully with the Committee

13.10  Having addressed the merits of the complaint, the Committee must address the failure
of the State party to cooperate fully with the Committee in the resolution of the current
complaint.  The Committee observes that, by making the declaration provided for in article
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22 extending to individual complainants the right to complain to the Committee alleging a
breach of a State party’s obligations under the Convention, a State party assumes an
obligation to cooperate fully with the Committee, through the procedures set forth in article
22 and in the Committee’s rules of procedure.  In particular, article 22, paragraph 4, requires
a State party to make available to the Committee all information relevant and necessary for
the Committee appropriately to resolve the complaint presented to it.  The Committee
observes that its procedures are sufficiently flexible and its powers sufficiently broad to
prevent an abuse of process in a particular case.  It follows that the State party committed a
breach of its obligations under article 22 of the Convention by neither disclosing to the
Committee relevant information, nor presenting its concerns to the Committee for an
appropriate procedural decision.

14.  The Committee against Torture...decides that the facts before it constitute breaches by
the State party of articles 3 and 22 of the Convention.


