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Submitted by:	David Hicks (represented by counsel,
	Tamara Sims and Ben Saul)
Alleged victim:	The author
State party:		Australia
Date of communication:	20 September 2010 (initial submission)
	The Human Rights Committee, established under article 28 of the International Covenant on Civil and Political Rights, 
	Meeting on 5 November 2015,
	Having concluded its consideration of communication No. 2005/2010, submitted to it by David Hicks under the Optional Protocol to the International Covenant on Civil and Political Rights,
	Having taken into account all written information made available to it by the author of the communication and the State party,
	Adopts the following:
		Views under article 5 (4) of the Optional Protocol
1.1	The author of the communication is David Hicks, an Australian citizen born on 7 August 1975. He claims to be a victim of discrimination by Australia under articles 2, 7, 9, 12, 14, 15, 17, 19, 22 and 26 of the Covenant. The Optional Protocol entered into force for the State party on 25 December 1991.
1.2	The author was apprehended in Afghanistan in November 2001. On around 15 December 2001, he was transferred into the custody of the United States of America, held at various facilities and later transferred to the United States Naval Base at Guantanamo Bay, Cuba, where he was detained from January 2002 to March 2007. On 31 March 2007, he was sentenced by the Military Commission to seven years of imprisonment. Following a bilateral prisoner transfer arrangement between the United States and Australia, the author was returned to Australia on 20 May 2007, where he served seven months of his sentence. He was released on 29 December 2007. Prior to his release, an interim control order was imposed upon him by the Federal Magistrates Court of Australia. The author claims, inter alia, that, by virtue of that arrangement, Australia participated directly in the retrospective punishment and imprisonment to which he was subjected while he was under the jurisdiction of the United States, thus breaching his rights under the Covenant. 
1.3	A full account of the facts as presented by the author, his claims under the Covenant, the observations of the State party on admissibility and the merits and the author’s comments on the State party’s observations are contained in annex II to the present document.
		Issues and proceedings before the Committee
		Consideration of admissibility
2.1	Before considering any claim contained in a communication, the Committee must decide, in accordance with rule 93 of its rules of procedure, whether or not the case is admissible under the Optional Protocol.
2.2	The Committee notes, as required in article 5 (2) (a) of the Optional Protocol, that the same matter is not being examined under any other procedure of international investigation or settlement. The Committee further notes the author’s claim that he has exhausted domestic remedies by instituting several legal and non-contentious proceedings. In the absence of comments from the State party in that regard, the Committee considers that it is not precluded from examining the communication under article 5 (2) (b) of the Optional Protocol.
2.3	The author alleges that, from the time he was taken into United States custody in Afghanistan in December 2001 until his transfer to Australia on 20 May 2007, he was the victim of violations of his rights under the Covenant, most of which took place while he was detained at the United States Naval Base at Guantanamo Bay. In that respect, it is undisputed that, during all those years, the author was held under the jurisdiction of the United States and that his sentence was the result of a trial conducted by United States authorities. It is also undisputed that most of the violations claimed by the author are attributed to the United States. However, the author’s claims before the Committee focus on the part of responsibility borne by Australia in its dealings with the United States, which led to the author’s serving his sentence in Australia.
2.4	The author claims that Australia is responsible for the violation of his rights under the Covenant for the following reasons: (a) by virtue of the transfer arrangement, Australia participated directly in his retrospective punishment and imprisonment, thereby breaching article 15 (1) of the Covenant; (b) his imprisonment in Australia flowed directly from his unfair, unlawful and discriminatory trial in the United States, in violation of articles 2, 14 and 26 of the Covenant: the unfairness of his trial automatically renders his detention in Australia arbitrary and unlawful, as Australia assumed responsibility for carrying out the sentence and punishment; (c) the Government of Australia negotiated directly with the United States concerning the trial standards that would apply to the author; (d) public statements asserting his guilt were repeatedly made by senior United States and Australian officials, which severely prejudiced his ability to receive a fair trial; (e) Australia did not make strong protests or representations to the Government of the United States to object either to the retroactivity of the charge or to the unfairness of the procedure; (f) Australia did not investigate the author’s allegations of torture in the custody of the United States, in violation of articles 7 and 10 of the Covenant; (g) on numerous occasions, Australian officials interviewed the author while in the custody of the United States, in circumstances where those officials knew of or should reasonably have been aware of serious violations of his rights; (h) by interviewing the author in the custody of the United States to gather intelligence, Australia recognized the author’s unlawful treatment by the United States and thereby encouraged and supported it; subsequently, Australia made use of the intelligence gathered in those interviews in the control order proceedings against the author in the Australian courts; (i) the enforcement of the sentence of imprisonment constituted an acknowledgement and adoption of the plea agreement by Australia; (j) Australian authorities invoked the agreement in a threatening manner in their dealings with the author in Australia; (k) the control order imposed on the author upon release from Yatala Labour Prison was unfair and the limitations imposed unnecessary, in violation of articles 12, 14, 17, 19 and 22 of the Covenant.
2.5	As many of the claims submitted by the author against Australia relate to alleged violations of the author’s rights prior to his return to Australia, the Committee must determine whether Australia exercised any jurisdiction over the author while he was in the custody of the United States. The Committee recalls that, under article 2 of the Covenant, a State party undertakes to respect and to ensure to all individuals within its territory and subject to its jurisdiction the rights recognized in the present Covenant, and that article 1 of the Optional Protocol allows the Committee to receive and consider communications from individuals subject to its jurisdiction. In its general comment No. 31 (2004) on the nature of the general legal obligation imposed on States parties to the Covenant, the Committee set out that a State party must respect and ensure the rights laid down in the Covenant to anyone within the power or effective control of that State party, even if not situated within the territory of the State party (para. 10). The Committee notes that the author was in the custody of the United States from December 2001 to 20 May 2007 and that, during that time, he was subjected to criminal proceedings under United States law. However, the Committee also notes that, according to the State party, the author was visited on 21 occasions by Australian officials and police while in United States custody (see annex II below, para. 116). The author reported that Australia made a number of representations to the Government of the United States seeking to improve the procedures and protection available to him, a fact that is not contested by the State party. In those circumstances, the Committee considers that the issue of jurisdiction is closely linked to the merits of the case and should be reviewed at that stage.[footnoteRef:4] [4: 		See communication No. 1539/2006, Munaf v. Romania, Views adopted on 30 July 2009, para. 7.5.] 

2.6	The Committee notes that the State party is objecting to the review of the responsibility borne by Australia with regard to the author’s deprivation of liberty and judgement by the United States authority on the basis of the principle set out by the International Court of Justice in the Case of the monetary gold removed from Rome in 1943.[footnoteRef:5] The Committee notes that, in that case, the Court decided that it could not deal with the first claim by Italy, as the interests of Albania, which had not consented to the Court’s jurisdiction, would not only be affected by the decision the Court was to take but would be “the very subject-matter of the decision”.[footnoteRef:6] The Committee considers that, in the present case, it is clear that the author is complaining about the conduct of Australia and that the interest of the United States is not “the subject-matter” of the Views the Committee is called by the author to adopt.[footnoteRef:7] In that connection, the Committee notes the ruling dated 18 February 2015, by which the United States Court of Military Commission Review, in the case of David M. Hicks v. United States of America, set aside and dismissed the guilty verdict against the author and vacated his sentence, finding that the author’s conviction was unlawfully retrospective. In the Committee’s view, such a judgement casts doubts on whether the determination that the Committee would make with regard to the responsibility borne by Australia would even affect the interests of the United States. The Committee therefore considers that the fact that the United States has not ratified the Optional Protocol does not prevent it from examining the author’s complaints with regard to the responsibility borne by Australia in connection with the period when the author was under the custody of the United States. [5: 		Case of the monetary gold removed from Rome in 1943 (Preliminary Question) (Italy v. France, United Kingdom of Great Britain and Northern Ireland and United States of America), Reports of Judgments, Advisory Opinions and Orders, judgment of 15 June 1954, I.C.J. Reports 1954, p. 19.]  [6: 		Ibid., p. 32.]  [7: 		See Case concerning certain phosphate lands in Nauru (Nauru v. Australia) (Preliminary Objections), Reports of Judgments, Advisory Opinions and Orders, judgment of 26 June 1992, I.C.J. Reports 1992, p. 240, para. 55; Case of armed activities on the territory of the Congo (Democratic Republic of the Congo v. Uganda), judgment of 19 December 2005, I.C.J. Reports 2005, p. 168, paras. 203-204.] 

2.7	In view of the foregoing, the Committee considers admissible the author’s claims under articles 9 (facts related to the unlawful and arbitrary detention while in United States custody), 7 and 10 (treatment while in United States custody), 14 (unfair trial under United States military commission rules), 15 (retrospective offence), and 2 and 26 (unlawful discrimination on the basis of national origin under the Military Commissions Act), inasmuch as they concern the responsibility of Australia in connection with the period when the author was under the custody of the United States.
2.8	The Committee recalls that, under article 2 (3), States parties have an obligation to ensure that any person whose rights and freedoms recognized in the Covenant are violated shall have an effective remedy. Accordingly, States parties have an obligation to investigate well-founded allegations of torture and other gross violations of human rights promptly and impartially and, if the investigations reveal a violation of article 7, to ensure that those responsible are brought to justice
2.9	The author claims that Australia has not taken steps to investigate his allegations of torture in the custody of the United States, in violation of articles 2 and 7 of the Covenant. The State party argues that this claim should be held inadmissible ratione materiae as there is no duty set forth in the Covenant to investigate allegations of torture relating to conduct outside the jurisdiction of a State party. However, the Committee takes note of the fact - which is not disputed by the State party - that Australian officials interviewed the author several times while he was in the custody of the United States. It also notes that, according to Australia, Australian agents took a certain number of measures to investigate allegations of torture or inhuman treatment against their nationals held in the custody of the United States, including the author. The Committee considers that the argument formulated by the State party raises issues that are closely linked to the merits of the case and should be reviewed at that stage. As no other issues regarding the admissibility of the present claim arise, the Committee considers it admissible.
2.10	The author claims to be a victim of violations by the State party of his rights under the Covenant in connection with his imprisonment in Australia, from 20 May to 29 December 2007, and the ensuing one-year control order imposed on him by the Federal Magistrates Court of Australia, which expired on 21 December 2008. His imprisonment in Australia was the result of a sentence to seven years’ imprisonment (with six years and three months thereof suspended) imposed by a United States Military Commission on 31 March 2007 and a bilateral prisoner transfer arrangement between the United States and Australia, by which the author was returned to Australia to serve the remainder of his sentence. The author states that his imprisonment constituted unlawful and arbitrary detention as it flowed directly from his unfair trial. As that transfer was the result of an agreement between Australia and the United States, the Committee considers that the claim raises issues under article 9 of the Covenant and that it has been sufficiently substantiated for purposes of admissibility. It therefore declares it admissible.
2.11	Regarding the imposition of a control order by the Federal Magistrates Court under article 104 of the Australian Criminal Code, the author claims that the procedure was unfair, in violation of article 14 of the Covenant. The Committee notes the author’s claim that he was not given a genuine opportunity to submit evidence, as doing so might have been viewed as violating the plea agreement. However, from the information contained in the file, the Committee notes, inter alia, that the Federal Magistrate invited the author to present evidence on his own behalf and gave him additional time to submit it, but the author declined to do so; that the Magistrate subjected the evidence of the Australian Federal Police to scrutiny, expressed some concerns, reduced the requirement to report to the authorities and then provided a reasoned explanation for his decision based on the evidence at his disposal; and that the author did not appeal the judgement confirming the control order.
2.12	The Committee takes the view that the author’s claims relate essentially to the evaluation of the facts and evidence carried out by the Australian courts. The Committee is not a final instance competent to re-evaluate findings of fact or the application of domestic legislation, unless it can be ascertained that the proceedings before the domestic courts were arbitrary or amounted to a denial of justice. In the present case, the Committee considers that the author has failed to substantiate, for purposes of admissibility, that the conduct of the domestic court amounted to arbitrariness or a denial of justice. Accordingly, those claims are inadmissible under article 2 of the Optional Protocol.
2.13	The Committee notes the author’s claims under articles 12, 17, 19 and 22 to the effect that the control order imposed restrictions on the exercise of his freedoms. The Committee considers, however, that the author has failed to substantiate his claims sufficiently for purposes of admissibility. The claims are therefore inadmissible under article 2 of the Optional Protocol.
3.	In the light of the foregoing, the Committee declares the communication admissible with respect to the claims mentioned in paragraphs 2.7, 2.9 and 2.10 above, and proceeds with its consideration of the merits.
		Consideration of the merits
4.1	The Human Rights Committee has considered the communication in the light of all the information made available to it by the parties, as provided for under article 5 (1) of the Optional Protocol.
	a.	State party’s alleged responsibility in connection with the period when the author was in the custody of the United States
4.2	The Committee decided, at the admissibility stage, that the question of the State party’s jurisdiction was closely linked to the merits of the case and should be reviewed at that stage. The Committee is therefore to ascertain whether the State party, at any point, exercised power or effective control over the author and thus whether the author was under its jurisdiction.
4.3	The Committee notes the author’s allegations that: (a) the State party negotiated directly with the United States concerning the trial standard that would apply to the author (see annex II below, para. 15); (b) the State party made various representations to the Government of the United States seeking to improve the protection available to the author and secured the release of another Australian detained at Guantanamo Bay (see annex II below, para. 17); (c) the author received 21 visits from Australian officials and police officers (see annex II below, para. 116) while he was in the custody of the United States, where Australian agents interviewed him to gather intelligence that was later used against him in the control order proceedings before the Australian courts (see annex II below, para. 39); (d) Australia was aware of the conditions of the plea agreement struck with the prosecution, which required the author to cooperate with the Australian authorities and contained other clauses that favoured Australia; (e) the author brought the treatment he had suffered to the attention of the Australian authorities who interviewed him and Australia requested the United States authorities to conduct an investigation into the allegations (see annex II below, para. 177).
4.4	It appears from those facts, which have not been contested by the State party, that the State party had some influence over the way the United States treated the author and was in a position to take positive measures to ensure that the author was treated in a manner consonant with the Covenant, including to take measures intended to remedy violations of the author’s rights.
4.5	However, the influence held by the State party cannot be seen as amounting to the exercise of power or effective control over the author, who was detained in a territory controlled by the United States that was not under the sovereignty or jurisdiction of the State party.
4.6	The Committee therefore concludes that, for the duration of the time that he spent in the custody of the United States, the author could not be considered to be under the State party’s “jurisdiction” in the sense of article 1 of the Optional Protocol and article 2 (1) of the Covenant. As a result, the Committee is precluded ratione loci from pronouncing on the author’s claims under articles 2 and 7 of the Covenant, which pertain to his treatment while in the custody of the United States.
	b.	Alleged responsibility of Australia in relation to the enforcement of the prison sentence under the transfer arrangement 
4.7	The Committee notes that, as a result of the transfer arrangement, the author was transferred to Australia on 20 May 2007 to serve the remainder of the sentence imposed on him by the United States Military Commission on 31 March 2007. The question before the Committee is whether, by keeping the author in prison until 29 December 2007 as a result of that arrangement, the State party violated his rights under article 9 (1) of the Covenant.
4.8	The Committee observes that, by the time the transfer of the author took place, there was abundant information in the public domain that raised serious concerns about the fairness of the procedures before the United States Military Commission and that should have been enough to cast doubts among Australian authorities as to the legality and legitimacy of the author’s sentence. Many of those concerns had been expressed by the Committee in its concluding observations on the second and third periodic reports of the United States, adopted on 27 July 2006 (CCPR/C/USA/C/3/Rev.1), and by the Committee against Torture in its concluding observations on the second periodic report of the United States, adopted in May 2006 (CAT/C/USA/CO/2). Albeit subsequent to the facts alleged, the ruling dated 18 February 2015 of the United States Court of Military Commission Review in favour of the author leaves no doubt as to the unfairness of the proceedings followed against him and that the offence that had given rise to his conviction was retrospective. Furthermore, through the visits made to the author at Guantanamo Bay by Australian officials and law enforcement officers, the State party was in a good position to know the conditions of the author’s trial.
4.9	Transfer agreements play an important role for humanitarian and other legitimate purposes, allowing persons who have been convicted abroad and agree to the transfer to come back to their own country to serve their sentence and benefit from, for instance, closer contact with their family. Under the Covenant, however, States parties cannot be bound to execute a sentence when there is ample evidence that it was handed down following proceedings in which the defendant’s rights were clearly violated. In the Committee’s view, giving effect, under a transfer agreement, to sentences resulting from a flagrant denial of justice constitutes a disproportionate restriction of the right to liberty, in violation of article 9 (1) of the Covenant. The fact that, as a condition for his return, the individual in question accepted the conditions of the agreement is not decisive, given that it can be shown, in the present case, that the detention conditions and ill-treatment to which he was subjected left him little choice. In such circumstances, it was for the State party to ensure that the terms of the transfer arrangement did not cause it to violate the Covenant.
4.10	The Committee notes the author’s claim that the State party not only made no attempt to negotiate the terms of the transfer arrangement in a manner compatible with its obligations under the Covenant but also exercised a significant degree of influence over the formulation of the plea agreement, upon which the author’s immediate return to Australia was contingent (see annex II below, paras. 108 and 109). The Committee also notes the State party’s contention that the author agreed to plead guilty because he perceived prison conditions in Australia to be more favourable (see annex II below, para. 109). However, the Committee considers that, in order to escape the violations to which he was subjected, the author had no other choice than to accept the terms of the plea agreement that was put to him. It was therefore incumbent on the State party to show that it had done everything possible to ensure that the terms of the transfer arrangement that had been negotiated with the United States did not cause it to violate the Covenant, particularly as the author was one of its nationals. In the absence of such a showing, the Committee considers that, by accepting to give effect to the remainder of the sentence imposed under the plea agreement and deprive the author of his liberty for seven months, the State party violated the author’s rights under article 9 (1) of the Covenant.
5.	The Committee, acting under article 5 (4) of the Optional Protocol, is of the view that the facts before it disclose a violation of article 9 (1) of the Covenant.
6.	In accordance with article 2 (3) (a) of the Covenant, the State party is under an obligation to provide the author with an effective remedy. This requires it to make full reparation to individuals whose Covenant rights have been violated. In the particular circumstances of the present case, in which the State party’s actions were intended to benefit the author and did, in fact, mitigate the harm he would have suffered had he continued to be kept in the custody of the United States, the Committee considers that the finding of a violation constitutes appropriate reparation in the form of satisfaction. The State party is under an obligation to take steps to prevent similar violations in the future.
7.	The State party is requested to publish the present Views and disseminate them widely in the State party. 
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Appendix I
		Individual opinion of Committee member, Sir Nigel Rodley (dissenting)
1.	I regret having to record my dissent in this case, especially as I believe the author, an Australian citizen, has shown that he was for a substantial period during his (blatantly arbitrary) detention ill-protected by his Government. However, as the Committee implies by its finding that the author was for most of his period of detention outside the jurisdiction of the State party, the Covenant has not changed the law of diplomatic protection to render this traditionally discretionary recourse into a matter of international legal obligation.
2.	Thus, the only issue for the Committee was its agreement to the transfer of the author and its compliance with that agreement. The Committee finds the State party wanting because it failed to show that “it did everything possible to ensure that the terms of the transfer arrangement that had been negotiated with the United States did not cause it to violate the Covenant” (see para. 4.10 above). It so affirms without indicating what more the State party could have actually done to extricate its national from his plight. The Committee wisely avoids saying that it was not open to the State party to have negotiated an agreement on the terms concluded with a view to coming to the (belated) rescue of the author, nor does it say, that once negotiated, the agreement should not have been implemented by the State party. It does not even say that it could have secured a more human-rights-favourable agreement; it merely asserts as fact, without demonstrating it, that the State party could have sought to achieve a better agreement. It is for this failure of argument that I cannot follow the Committee in its conclusion.
3.	The Committee, it seems to me, is also unduly dismissive of the author’s acquiescence in the transfer agreement. Had the author not acquiesced, the Committee would certainly have been in a position to use the lack of consent as a possible basis for claiming a violation by the State party. Yet, for the Committee, the author had “little choice” (see para. 4.9 above) but to accept the agreement. In this the Committee comes close to implying that the author was in his rights to accept the agreement in the expectation that the State party would then breach it by not carrying out its terms, once the author was returned to the State party. Such a perspective does little to enhance the institution of transfer-of-prisoner agreements: these depend on scrupulous compliance by the receiving State of the terms of the transfer if future prisoners are to benefit from the same option.

Appendix II
		Individual opinion by Committee member, Dheerujlall Seetulsingh (dissenting)
1.	All the claims of the author have been rejected by the majority except for the alleged violation of article 9 (1) of the Covenant by the State party for detaining the author for some seven months in Australia under the prisoner transfer arrangement with the United States.
2.	In my view, the State party has not committed any violation in that respect, as the author has not been subjected to arbitrary detention as understood under the Covenant. To find a violation is tantamount to requiring the State party to sit on appeal on legal proceedings that had taken place in the United States, outside the jurisdiction of the State party. 
3.	What we are concerned with here is very clearly explained in the reply of the State party to the author’s contention, as set out in paragraphs 84-89, 95-96 and 99 of annex II below. The issue of transfer of prisoners is governed by: (a) the Convention on the Transfer of Sentenced Persons, to which both Australia and the United States are party; (b) the arrangement between the two countries; and (c) the International Transfer of Prisoners Act of 1997 of Australia. Section 10 of the Act stipulates very clearly that Australia and the transfer country must agree to the transfer of the prisoner on the terms of the Act and that the prisoner must have consented in writing to the transfer on those terms. The author did consent to the transfer and cannot renege on the consent given to subsequently reproach the State party for having agreed to the transfer and for not having negotiated better terms. Had the State party questioned the circumstances surrounding the author’s detention in 2007 on the basis of certain events that occurred in 2006, mentioned in paragraph 4.8 of the majority’s Views, it is most likely that negotiations for the author’s transfer would have failed. Furthermore, any reference to the United States ruling of 2015 is irrelevant to the issue as it is ex post facto.
4.	The conclusions of the majority are founded on a hypothetical situation in which the State party could allegedly have negotiated better terms without mentioning what those terms could have been. These conclusions may imply that the State party could have asked that the author be freed in the United States before being transferred to Australia, or that the author should have been transferred to Australia and then freed. It is hard to imagine this kind of arrangement or negotiation taking place. It is also difficult to infer that the State party should have agreed to the transfer and then not respected its terms, freeing the author as soon as he landed in Australia. Such a course of action would make a complete mockery of transfer agreements and would be in violation of all international legal obligations and diplomatic relations. That would not safeguard human rights and cannot be the purpose of our Covenant.
5.	Paragraphs 86 and 87 of annex II below refer to the binding clauses of the arrangement between the two States: how the arrangement had be abided by, for example, as regards the legal nature and duration of the sentence; and the sole right of the United States to decide on any application for the review of the judgement or to pardon the offence.
6.	Paragraphs 89 and 94 of annex II below point to the author’s contention seeking to undermine the whole purpose of schemes facilitating the international transfer of prisoners:
If receiving States are to be regarded as assuming responsibility for the trial and conviction of their nationals in other States as part of the transfer process, a receiving State may well be reluctant to agree to the return of its nationals without a comprehensive review of the processes that led to their convictions, an outcome that would risk negating the humanitarian and rehabilitative objectives of prisoner transfer schemes. (Para. 89.)
Australia adds that bilateral agreements on prisoner transfer with a foreign country are not to be regarded as a means of endorsing that country’s criminal justice system, or the trial process or sentence in a particular case. The transfer process does not involve an evaluation of the foreign conviction or sentence, but rather considers the prisoner’s long-term welfare and rehabilitation.Taking a position that Australia could progress an individual transfer application or effect the actual transfer of a person only where there exists full confidence in the relevant foreign country’s criminal justice system (or the trial process and conviction in a particular case) would be incompatible with the humanitarian, rehabilitative and social objects and purposes of international transfer schemes. The party that stands to lose the most from non-cooperation in prisoner transfers is the prisoner, not the sending State. International prisoner transfer is not about transnational criminal cooperation; rather, it is a humanitarian and rehabilitative mechanism. (Para. 94)
7.	I fully endorse the well-formulated stand taken by the State party and find it to be wholly compatible with the purpose that the Covenant seeks to achieve.
8.	International transfer of prisoners creates an opportunity for prisoners to be detained closer home, to receive visits from relatives, to be detained with fellow countrymen and to benefit from rehabilitation programmes that would permit their reinsertion in local society. They are in line with and implement the Standard Minimum Rules for the Treatment of Prisoners, now being revised by the United Nations Standard Minimum Rules for the Treatment of Prisoners (the Mandela Rules) before the General Assembly, more specifically rule 59 which stipulates that:
Prisoners shall be allocated, to the extent possible to prisons close to their homes or their places if social rehabilitation.
9.	The interpretation given by the majority is damaging to the concept of international prisoner transfer arrangements if transferee State parties are going to be accused of condoning human rights violations in transferor States when they enter into such agreements. It may ultimately also discourage States from adhering to the Optional Protocol, thereby denying individuals the opportunity to seek protection of their rights.


Annex II
		Facts as presented by the author, the complaint, the State party’s observations and the author’s comments thereon
		Facts as presented by the author
1. In November 2001, the author was apprehended by the Northern Alliance (a non-State armed group) in Afghanistan. At the time of his apprehension, he had fled an area of hostilities and was attempting to make his way to Pakistan. The United States and Australia allege that he was involved with the Al-Qaida organization. However, the author maintains that he was under the command authority of the Taliban, then the effective Government of Afghanistan and responsible for its State armed forces. During his detention by the Northern Alliance, he was interrogated by United States personnel and, on around 15 December 2001, he was transferred into the custody of the United States in Afghanistan, held at various facilities and on board naval vessels (USS Peleliu and USS Bataan) and later transferred to the United States Naval Base at Guantanamo Bay, Cuba, where he was detained from January 2002 to March 2007.
2. Initially, the author was detained under the United States Congress Authorization for Use of Military Force of 18 September 2001. On 3 July 2003, he was placed under the Military Order of the President of the United States of 13 November 2001 on the Detention, Treatment, and Trial of Certain Non-Citizens in the War Against Terrorism, in which was authorized the detention and prosecution by military commission of persons designated by the President as members of Al-Qaida or otherwise involved in international terrorism. 
3. On 10 June 2004, the author was charged with a number of offences before a United States Military Commission. The proceedings were stayed pending a number of decisions regarding the validity of the military commission system. After the United States Congress reconstituted the commissions under the Military Commissions Act 2006, the author was charged under this Act solely with providing material support for terrorism. On 26 March 2007, he pleaded guilty under a plea agreement accepted and endorsed by the Convening Authority of the Military Commission and, on 31 March 2007, he was sentenced by the Military Commission to seven years of imprisonment, with six years and three months suspended.
4. Following a bilateral prisoner transfer arrangement between the United States and Australia, the author was returned to Australia on 20 May 2007, where he served seven months of his sentence at Yatala Labour Prison in Adelaide. He was released on 29 December 2007. Prior to his release, on 21 December 2007, an interim control order was imposed upon him by the Federal Magistrates Court of Australia, which placed the following restrictions on him: he was required to remain at specified premises between specified times; he was required to report at regular intervals to the police; he was required to have his fingerprints taken by the police; he was prohibited from leaving Australia except with the prior permission of the Australian Federal Police; he was prohibited from any dealings with explosives and documents regarding explosives, weapons, combat skills or military tactics and from communicating with any person about terrorist methods or tactics or the names or contact details of terrorists; he was prohibited from communicating or associating with any individual that the author knew to be a member of a terrorist organization; he was prohibited from accessing or using various forms of telecommunications or other technology that were not approved by the Australian Federal Police, including the telephone, the Internet and e-mail;[footnoteRef:8] he was prohibited from possessing or using firearms, ammunition or explosive devices. After the control order expired, on 21 December 2008, the Federal Police did not seek to renew it. [8: 		One landline and one mobile phone were allowed.] 

5. The present communication is not directed at the conduct of the United States but focuses on the conduct of Australia towards the author. Domestic remedies have been exhausted. In March 2007, the author initiated two sets of proceedings in the Federal Court of Australia: (a) an order of habeas corpus for release from Guantanamo Bay on the basis that Australia was constructively detaining him there as a result of its ability to direct the treatment inflicted upon him by the United States; and (b) a judicial review of the administrative decision not to request the United States to release him. The proceedings were discontinued as a result of the author’s transfer to Australia. As his detention in Australia was lawful under Australian law and he was later released, the remedies sought in the present communication are not able to be vindicated through habeas corpus proceedings or judicial review. Furthermore, judicial review remedies are directed towards correcting government decisions and do not provide relief equivalent to that available under human rights law, such as acknowledgment, apology and compensation.
6. The author also exhausted discretionary avenues of redress. In 2008 and 2009, he wrote repeatedly to the office of the Commonwealth Attorney-General seeking redress and informing it of his intention to bring the matter before the Committee. However, in its letter dated 3 August 2009, the Commonwealth Attorney-General declined the author’s offer to negotiate any avenue of redress. Australia does not have a federal constitutional or statutory bill of rights that would enable the author to directly vindicate the violations alleged in the present communication.
		The complaint
		Claims under article 15 regarding retrospective punishment
7. The author was convicted of “providing material support for terrorism”, an offence created by a United States statute, § 950v (25) of the Military Commissions Act, which became law on 17 October 2006. Hence, such offence did not exist in United States law at the time at which the author allegedly committed the relevant conduct, i.e. from December 2000 to December 2001. While some of the numerous offences under the Military Commissions Act may constitute war crimes under international humanitarian law, the offences of terrorism and providing material support for terrorism were not known to international humanitarian law, general international law or United States domestic law at the time of the author’s conduct. By holding the author criminally liable for conduct which was not criminal under international law or United States law at the time of its commission, the United States inflicted retrospective criminal punishment on the author, contrary to the obligation of the United States under article 15 (1) of the Covenant. The author could not have reasonably foreseen at the time that his conduct in Afghanistan would be criminal under international or United States law.
8. The scope of the offence under the Military Commissions Act of providing material support for terrorism is too vague and uncertain to satisfy the principle of legality. In particular, the requirement that the accused’s conduct intends to “influence or affect the conduct of government or civilian population by intimidation or coercion” is indeterminate and overbroad and captures conduct that may not be unlawful under international law. Furthermore, in the application of the offence under the Military Commissions Act to the author, the allegations do not identify which instances of the provision of “material support or resources” are said to have been committed by him. Such failure made it difficult for the author to answer the charge against him.
9. In application of the International Transfer of Prisoners Act 1997 and subsequent amendment of 23 March 2004, Australia entered into a prisoner transfer arrangement with the United States, which recognized the author’s conviction and by which Australia agreed to imprison him in Australia to serve out the remainder of his sentence. Upon the transfer of a prisoner, the United States agrees to suspend its enforcement of the sentence and Australia agrees to respect and maintain the legal nature and duration of the sentence as determined by the United States. Australia assumes full responsibility for the enforcement of the sentence.[footnoteRef:9] [9: 		Under schedule 1, para. 9 (2), of the International Transfer of Prisoners Act, “the enforcement of the sentence in Australia is to be governed by the law of Australia and Australia alone is to be competent to take all appropriate decisions”.] 

10. By virtue of that arrangement, Australia participated directly in the retrospective punishment and imprisonment of the author, thus breaching article 15 (1) of the Covenant, according to which no one shall be held guilty of a retrospective criminal offence. The ordinary meaning of “held guilty” encompasses not only the moment of judgement and conviction before a criminal court, but also the enforcement of any sentence of punishment that follows from the conviction. Such interpretation is supported by the safeguards elsewhere in paragraph 1 concerning the application of penalties and in paragraph 2 concerning trial and punishment, which indicate that the scope of the protection extends to whatever punishment follows from a conviction. Furthermore, the protection of article 15 must extend to wherever enforcement of a sentence takes place, including where a sentence is enforced by another State in its own territory. Otherwise, one State would be free to enforce retroactive penalties imposed by another State’s courts without itself violating article 15. This would create an incentive to “contract out” the enforcement of sentences to other States whose imprisonment of an offender could not be challenged in the second State for retroactivity. 
		Claims under article 9 regarding unlawful and arbitrary detention 
11. The author’s detention at Guantanamo Bay was arbitrary because the United States failed to establish a justification for it under international law. It did not properly determine his status in accordance with international humanitarian law and did not charge him with a valid criminal offence. Furthermore, the absence of a lawful, non-retrospective conviction renders the detention arbitrary and unlawful. Its lawfulness is assessed not only according to domestic law but also according to international law. As for arbitrariness, detention flowing from a retrospective offence is a paradigmatic example of it, since it is premised on capricious, post facto government action. 
12. The author’s trial was consequent to his designation as an alien unlawful enemy combatant under the Military Commissions Act by a Combatant Status Review Tribunal. If, as explained below, the process of the Combatant Status Review Tribunal was seriously flawed, there can be no certainty that he was eligible for trial under the Military Commissions Act. Moreover, if the Combatant Status Review Tribunal does not meet the requirement (in article 5 of the Geneva Convention relative to the Treatment of Prisoners of War (Third Geneva Convention)) of a “competent tribunal” for determining entitlement to prisoner of war status where a person’s status is in doubt (as it was in the author’s case) upon capture in an international armed conflict, then the author remained entitled to presumptive prisoner of war status until his status was properly determined by a competent tribunal. However, the Combatant Status Review Tribunal was only empowered to determine whether the author was an “enemy combatant” and not to determine what was his actual status under the Geneva Conventions of 1949. 
13. The unfairness of the process of the Combatant Status Review Tribunal was compounded by the author’s inability to invoke the Geneva Conventions of 1949 as a source of rights in Military Commission proceedings. Furthermore, the removal of habeas corpus rights under section 7 of the Military Commissions Act rendered it difficult for the author to seek review of the accuracy of his determination by the Combatant Status Review Tribunal. The non-judicial nature of the Combatant Status Review Tribunal and the removal of habeas corpus rights by the Military Commissions Act are contrary to article 9 (4) of the Covenant.
14. The unfairness of the author’s trial automatically renders his detention in Australia arbitrary and unlawful, as Australia assumed responsibility for carrying out the sentence and punishment.
15. The author’s trial in United States was unfair for the following reasons: 
	(a)	The Military Commission was not a competent, independent and impartial tribunal. First, while military commissions were formally enabled by an Act of Congress, under the Act, authority is delegated to the President to establish them and to the Secretary of Defense to convene them. The President is commander-in-chief of the armed forces and the Secretary of Defense is responsible for the armed forces. The author was therefore subject to a tribunal that was in essence an organ of the United States military against which he was allegedly engaged in hostilities in an armed conflict. Second, the jurisdiction of the Military Commission to prosecute the author flowed from a “dispositive” determination of a Combatant Status Review Tribunal that he was an “unlawful enemy combatant” and not from an independent inquiry into his status. Third, the Secretary of Defense decided on the composition of the Military Commission and the Court of Military Commission Review. The judges were commissioned officers of the armed forces under the command of the President and/or the Secretary of Defense. Fourth, members of the Military Commission were military officers on active duty, not appointed with the degree of independence typifying a regular court or court martial. Fifth, the Secretary of Defence prescribed the regulations for the appointment of prosecution and defence counsel. The prosecution and defence counsel in the author’s case were military employees of the Department of Defense. Sixth, the Secretary of Defense determined or could influence a number of vital procedural matters, including the availability of evidence to the defence, the protection of classified information, access of the defence to the trial records and the elements and modes of proof as “practicable or consistent with military or intelligence activities”. Seventh, under the Act, exclusive authority was vested in the President to interpret the Geneva Conventions of 1949 and those interpretations were binding and authoritative in domestic law. Eighth, the Secretary of Defense prescribed the maximum penalties and enjoyed discretion to mitigate the findings and sentence of a commission in a particular case;
(b)	The Government of Australia negotiated directly with the United States concerning the trial standards that would apply to the author. Such guarantees, which were still not sufficient to make his trial fair, did not apply to any other detainees at Guantanamo Bay. In fact, trial standards depended entirely upon the nationality of a particular offender and the willingness and capacity of their government to negotiate with the United States;
(c)	The author was not tried before a regularly constituted court but by a post facto tribunal that only prosecuted “alien enemy unlawful combatants”;
(d)	The author did not enjoy the right to be presumed innocent until proved guilty. Public statements asserting his guilt were repeatedly made by senior United States and Australian officials, who had the capacity to influence judges and jurors of the Military Commission. His status as an “enemy” engaged in “unlawful” combat was highly prejudicial and pejorative and must have tainted the Military Commission’s perception of him. Moreover, his long period of pretrial detention, the high level of publicity surrounding alleged “terrorists” at Guantanamo Bay and the remote, highly militarized conditions in which he was held conveyed the impression that he was a notorious and dangerous criminal;
(e)	The author was not informed promptly of the nature and cause of the charges against him. The first charges were issued only in June 2004, i.e. almost two and a half years after his detention. They were subsequently withdrawn and new ones were brought only in late 2006. No adequate justification was given for the delay;
(f)	Despite his requests, the author was not provided with legal representation until 28 November 2003, when Major M.D.M. was appointed as his military defence counsel. His United States civilian defence counsel and one foreign attorney consultant were appointed after that. His military lawyer conceded lacking experience in the relevant law and procedure. By contrast, the prosecution legal team had both experience and greater resources at their disposal. The author also requested a lawyer when being interviewed in United States custody by Australian officials in May 2002, but was told that he was not entitled thereto.
		Additional claims under articles 9 and 15
16. Australia could have followed a course of action similar to that of the Government of the United Kingdom of Great Britain and Northern Ireland regarding British nationals held at Guantanamo Bay. The Government of the United Kingdom insisted to the United States that British nationals should not be tried before United States military commissions because of the manifest unfairness of that process. The United Kingdom thereby secured the release of all its nationals without subjection to an unfair trial. With this precedent and Australia enjoying a comparably close relationship as a United States ally, there is no reason to believe that the United States would not have acceded to a similar request from Australia for the release of the author. 
17. During the period of the author’s detention, officials of the Government of Australia repeatedly stressed the closeness of therelationship of Australia with the United States and the former’s capacity to secure outcomes. The Government of Australia reportedly made various representations to the Government of the United States that sought to improve the procedures and protections available to the author. Australia secured the release of another Australian from Guantanamo Bay. However, Australia did not make strong protests or representations to the Government of the United States to object to the retroactivity of the charge against the author or the unfairness of his procedure. On the contrary, numerous public statements by senior Australian officials expressed support for the author’s prosecution and trial. The Government of Australia defended its difference in approach from the United Kingdom by arguing that the author had already been charged, whereas the repatriated British nationals had not. However, the latter had not been charged precisely due to British objections that the trial procedures were not fair.
		Claims under article 14 (3) (b) regarding the preparation of a defence
18. The author was interrogated on numerous occasions without the presence of his lawyer and the information gathered was later used as evidence against him in the Military Commission proceedings.
19. The author was only able to communicate with his lawyers when they were present at Guantanamo Bay. He was rarely provided with the means or opportunity to communicate with them at other times and in other places (including in Australia and the United States). Furthermore, the United States authorities searched, copied and/or seized confidential legal documents from him on numerous occasions and all materials brought into Guantanamo Bay by lawyers were monitored and filtered. Video cameras were present in the rooms where the author met with his lawyers. 
20. The author’s military counsel was subjected to pressure by the prosecution for having publicly criticized the military commissions. As for his Australian foreign civilian lawyers, they were required to sign undertakings in relation to the trial. For instance, they were required not to publicly comment to the media or any person about the trial without the permission of the military commissions.
		Claims under article 14 (3) (c) regarding the right to be tried without undue delay
21. Delays in the author’s trial were mainly linked to delays in providing a competent tribunal to determine the status of detainees held at Guantanamo Bay; the fact that the Military Commissions Act system had to be reviewed in 2006 after the Supreme Court of the United States, in Hamdan v. Rumsfeld et al., determined that the 2001 system did not satisfy the minimum requirements of a procedurally fair trial; and the limitations on the author’s access to full and expeditious legal advice and representation.
		Claims under article 14 (3) (d) regarding the right of author to be tried in his presence or to defend himself through counsel of his own choosing 
22. The author did not enjoy his rights under this provision. An accused could be excluded from any hearing to determine whether to protect against the disclosure of classified information under § 949d (f). This procedure impaired the author’s ability to know and test the evidence against him. He would not have been able to attend, participate in or even be aware of the existence of such proceedings had he proceeded to trial. An accused could be excluded from any portion of the proceedings if the judge determined that the exclusion was necessary to ensure the physical safety of individuals or to prevent the accused from disrupting the proceedings.
		Claims under article 14 (3) (e) regarding the right of author to examine or have examined witnesses
23. Under rule 703 (a) of the Rules for Military Commissions, the defence was only entitled to a “reasonable opportunity” to obtain witnesses and other evidence. The prosecution was entitled to rely on statements from witnesses who were released from Guantanamo Bay, in circumstances where the author could not have secured their repatriation to Guantanamo Bay to cross-examine them. Other witnesses may have been unavailable because of the long delay in bringing the author to trial. A defendant was in general not entitled to the presence of a witness who was deemed “unavailable” at the discretion of the military judge. 
24. The Military Commissions Act, § 949a (b), expressly permits the admission of hearsay evidence, as long as the other party is notified in advance and provided with particulars. A reverse onus is then placed on the accused to demonstrate that the admission of the evidence would be unreliable or lacking in probative value. There is thus no onus on the party adducing the evidence to demonstrate why reliance on hearsay evidence is necessary or not unduly prejudicial.
25. An accused may not become aware of the fact that evidence has been obtained by torture or coercion since the interrogation techniques used to obtain evidence subsequently presented at trial may themselves be classified and thereby outside the knowledge of the accused. The failure to exclude hearsay or coerced evidence and the inability of the accused to challenge such evidence is compounded by the very low threshold for the admissibility of evidence generally – that the evidence “would have probative value to a reasonable person”.[footnoteRef:10] This departs from the higher, more protective threshold for regular United States courts martial. The author’s plea agreement was based entirely on the stipulation of facts of the prosecution. The evidentiary bases of the allegations in the stipulation were not disclosed to the author, making impossible for him to properly know the provenance of the evidence or to challenge its reliability or the methods of its collection. [10: 		Military Commissions Act, § 949a (b) (2) (A).] 

26. Measures for the protection of classified information[footnoteRef:11] did not enable the author to know the allegations against him with sufficient particularity and he was thus unable to adequately answer the charges against him. His military lawyer was prohibited from sharing classified evidence with him. [11: 		Ibid., § 949d (f) (1) (A).] 

		Claims under article 14 (3) (g) regarding the right not to be compelled to testify against oneself or to confess guilty
27. Under the Military Commissions Act, § 948r (c) and (d), evidence obtained from the author by coercion during interrogation was admissible at the judge’s discretion where “the degree of coercion is disputed”. The United States denied that evidence was obtained from the author by coercion.
		Claims under article 14 (5) regarding the right to have one’s conviction and sentence reviewed by a higher tribunal
28. Under the Military Commissions Act, § 950g (c), the right to appeal was limited to a matter of law. His plea agreement required him to surrender any right of appeal, including an appeal on matters of law.
		Claims under articles 2 and 26 regarding non-discrimination
29. The author’s trial involved unlawful discrimination on the basis of national origin, as the Military Commissions Act applies only to the prosecution of “alien” unlawful combatants.[footnoteRef:12] By contrast, United States citizens were entitled to a higher standard of justice in either regular military courts martial or in civilian courts.  [12: 		Ibid., § 948d (a).] 

		Claims under article 7 regarding treatment while in United States custody
30. There is a high likelihood that evidence obtained against the author was tainted by the torture, inhuman or degrading treatment of witnesses under interrogation by the United States authorities and when obtaining admissions from the author himself.
31. The definition of torture in the Rules for Military Commissions[footnoteRef:13] for the purpose of the evidentiary exclusion is too narrow to exclude the range of evidence that should properly be excluded as obtained by torture under international human rights law. [13: 		Rule 304.] 

32. Under the Military Commissions Act, § 948r, evidence obtained by coercion prior to 30 December 2005 may be admitted at the judge’s discretion where “the degree of coercion is disputed” and the following conditions are met: “(1) the totality of the circumstances renders the statement reliable and possessing sufficient probative value; and (2) the interests of justice would best be served by admission of the statement into evidence”. Evidence obtained on or after 30 December 2005 may be admitted in the same circumstances as long as “the interrogation methods used to obtain the statement do not amount to cruel, inhuman or degrading treatment prohibited by section 1003 of the Detainee Treatment Act of 2005”. 
33. For evidence obtained prior to 30 December 2005, which includes the period in which the author and other detainees were extensively interrogated, the Military Commissions Act does not automatically exclude evidence obtained by cruel, inhuman or degrading treatment. This is contrary to article 7 of the Covenant, which does not permit a discretionary judicial balancing of interests in assessing coerced evidence.
34. The author was subjected to various forms of ill-treatment while in the custody of the United States. Such forms included: beatings, punching and kicking; sexual abuse and humiliation; repeatedly being threatened with weapons; being forced into painful stress positions; prolonged hooding and blindfolding; frequent tight handcuffing and shackling; being forced to take medication or drugs; sleep deprivation; prolonged exposure to bright lighting and excessive continual noise; deprivation of the ordinary necessities of living, including adequate food, exercise and hygiene basics; threats of rendition to torture in Egypt; prolonged solitary confinement; witnessing abuse to other detainees; etc. The author reported his abuse to the International Committee of the Red Cross, family members and Australian officials who interviewed him in May 2002, including Australian Federal Police, Australian Security Intelligence Organisation and consular officials. Former detainees at Guantanamo Bay substantiated the author’s claims.[footnoteRef:14] [14: 		Details are contained on file.] 

35. While at Guantanamo Bay, the author was detained in solitary confinement for extended periods as follows: (a) at Camp X-Ray and Camp Delta he was in single-cell occupancy and was forbidden to talk to other detainees or to physically move for the first two weeks; (b) at Camp Echo, he was kept in complete isolation continuously for 16 months (around 2003) and denied sunlight for eight of those; furthermore, there were no windows in the prefabricated huts where he was being held; (c) at Camp 5, he was kept in isolation for over six months; (d) at Camp 6, he was held in isolation; (e) during legal visits to Camp Echo, the author was isolated for four or five days at a time; when he was being transported there in a van he was blindfolded and shackled; and (f) at Camp Echo, before return to Australia, he was held in isolation for two months. 
36. The author suffered significant physical injuries due to his ill-treatment, many of which require ongoing medical treatment. They include a fractured hand, back and jaw injuries, stress-fractured feet, eye injuries and affected vision, kidney stones, painful lumps on his chest, tooth decay and a double inguinal hernia. No explanation has been offered by the United States for those injuries.
37. While a State is primarily required to investigate torture committed within its territory or jurisdiction, there is also a duty on a State to investigate torture where: (a) a person presently within the State’s territory or jurisdiction makes a credible allegation that he/she was tortured in the territory or jurisdiction of a foreign State; (b) the foreign State is alleged to have committed the act of torture; and (c) the foreign State has failed to adequately discharge its own duty to investigate the act of torture committed in its territory or jurisdiction. No remedy can be secured unless credible allegations of torture are properly investigated. Under the Covenant, the duty to investigate extends to cases where victims resident in a State raise credible allegations of torture by another State, where the other State has failed to investigate.
38. Australia has not taken adequate steps to investigate the author’s allegations of torture in the custody of the United States. Instead, Australia relied upon a United States Navy investigation into the allegations, which found that there was insufficient evidence to substantiate them. This is not sufficient to discharge the obligation of Australia. United States Navy investigators were part of the same military apparatus that detained, interrogated, prosecuted and convicted the author. Their investigation failed to account for the injuries that the author sustained, which did not exist prior to his detention.
		Claims under articles 7, 9 and 10 regarding the participation of Australia in the detention, interrogation and treatment of the author at Guantanamo Bay
39. Australian officials interviewed the author while he was in United States custody, in circumstances where those officials knew of or should reasonably have been aware of serious violations of his rights.[footnoteRef:15] He complained directly to Australian officials of his ill-treatment and his father and lawyers frequently spoke publicly about his situation at Guantanamo Bay. By interviewing the author in the custody of the United States to gather intelligence, Australia recognized the author’s unlawful treatment by the United States and thereby encouraged and supported it. Subsequently, Australia made use of the intelligence gathered in those interviews in the control order proceedings against him in the Australian courts. [15: 		A list of the interviews is contained on file.] 

		Claims under articles 2, 7, 14, 17 and 19 in connection with the plea agreement
40. The author signed a pretrial plea agreement, which was approved by the Military Commission on 26 March 2007. Thereby, the author purportedly agreed not to challenge his conviction, which constitutes a violation of article 14 and of the right to an effective remedy, under article 2 of the Covenant.[footnoteRef:16] It also required the author to: (a) fully cooperate with Australian law enforcement and intelligence authorities and any further judicial proceedings; (b) assign to the Government of Australia any proceeds of his alleged crime, which constitutes a violation of the author’s right to freedom of expression, under article 19 of the Covenant; (c) not speak publicly about his conduct, capture or detention for a period of one year, thus in violation of the author’s right to freedom of expression under article 19 of the Covenant; (d) agree that he was not tortured or illegally treated and to surrender any such claims, which constitutes a denial of the author’s right to a remedy for acts of torture or ill-treatment, contrary to articles 2 and 7 of the Covenant; (e) agree that he was an “alien unlawful enemy combatant” who was lawfully dealt with under the law of war – this is contrary to the author’s right under article 5 of the Third Geneva Convention to have his prisoner of war status assessed by a competent tribunal; and (f) face possible consequences under Australian law for non-compliance, by stipulating that any failure to fully cooperate with Australian or United States authorities may delay his release from confinement or custody under applicable provisions of Australian law. That constitutes a violation of the author’s right to privacy under article 17 of the Covenant.  [16: 		Paragraph 4 of the agreement reads as follows: “I voluntarily and expressly waive all rights to appeal or collaterally attack my conviction, sentence, or any other matter relating to this prosecution whether such a right to appeal or collateral attack arises under the Military Commissions Act of 2006, or any other provision of United States or Australian law. In addition, I voluntarily and expressly agree not to make, participate in, or support any claim, and not to undertake, participate in, or support any litigation, in any forum against the United States or any of its officials, whether uniformed or civilian, in their personal or official capacities with regard to my capture, treatment, detention or prosecution.”] 

41. The agreement deems lawful the author’s entire period of detention by the United States and thus constitutes a denial of his right to seek effective remedies under article 2 of the Covenant. It also stipulates that if the agreement becomes null and void for any reason the United States may prosecute the author again for the same conduct, in violation of his right to be protected against double jeopardy under article 14 (7) of the Covenant.
42. The right not to be compelled to testify against oneself or to confess guilt in article 14 (3) (g) of the Covenant necessarily prohibits guilty pleas, such as this, that are tainted by compulsion. The guilty plea was unlawful for the following reasons: (a) the underlying offence on which it was based was retroactive; (b) a plea agreement cannot be “voluntary” where, but for the plea, the person faces a manifestly unfair criminal trial; and (c) the plea agreement was based on unlawful psychological coercion, pressure and duress. The only real alternative was to plead guilty. Otherwise, his options were either to proceed to an unfair trial or to remain in detention pending further United States litigation challenging the military commissions, which would likely have involved more years without trial at Guantanamo Bay. Accepting the agreement provided him with the only real prospect of release within a reasonable time.
43. Australia was not a direct party to the plea agreement, which is an instrument of United States criminal law. Nonetheless, Australia can be held responsible for the breaches of the author’s right arising from it for the following reasons. 
44. In article 11 of the draft articles on State responsibility adopted by the International Law Commission in 2001, it is stipulated that conduct which is not attributable to a State shall nevertheless be considered an act of that State under international law if and to the extent that the State acknowledges and adopts the conduct in question as its own. Australia clearly and unequivocally acknowledged and adopted as its own the original conduct of the United States in accepting and upholding the agreement for the following reasons:
(a)	The author’s conviction was based wholly on the United States Military Commission’s acceptance of the agreement, which operated to waive a full criminal trial. In accepting the plea, the Military Commission conducted no independent inquiry into its truthfulness or reliability, into whether the sources of evidence upon which it was based were properly obtained or into whether the prosecution’s case would support a conviction;
(b)	The agreement was the indispensable element of the conviction and sentence. Hence, any enforcement of the sentence of imprisonment necessarily constituted an acknowledgment and adoption of the agreement by Australia as the State enforcing the sentence;
(c)	The United States suspended its enforcement of the author’s sentence in favour of the assumption by Australia of full responsibility for the enforcement. Accordingly, the conduct of Australia goes beyond mere support or approval of the military commission process and instead constitutes an acknowledgement and adoption of the United States conviction and agreement;
(d)	Australia was aware of the circumstances of the agreement, not only from its consular attention to the matter, but also under the terms of the transfer arrangement, which required the United States to provide Australia with detailed documentation on the case, including a certified copy of all judgements, sentences and determinations;
(e)	The Australian authorities did not independently assess the evidence upon which the United States authorities relied in framing the stipulation of facts in the plea agreement;
(f)	Australian authorities invoked the agreement in their dealings with the author in Australia. For instance, the Australian Federal Police threatened him that his suspended sentence would be revived if he refused to cooperate with Australian law enforcement authorities as required under the agreement.
45. In consequence, the violations of the author’s rights manifest in the plea agreement are attributable to Australia under the law of State responsibility. Furthermore, under article 16 of the draft articles on State responsibility, a State can be responsible for aiding or assisting another State in the commission of an internationally wrongful act. In that respect, there are indications that Australia is internationally responsible for its own role in aiding or assisting the United States in establishing the agreement, for reasons such as:
(a)	It can be inferred from the inclusion of provisions beneficial to the Australian authorities that Australia exercised a significant degree of influence over the content and formulation of the agreement, or was apprised of and acquiesced in it;
(b)	The agreement was premised on the assumption that the author would be imminently returned to Australia. In fact, three days after its adoption Australia gave domestic effect to it and the transfer took place;
(c)	The United States would not have accepted the agreement but for Australian assurances that its relevant provisions would be implemented and upheld in Australia;
(d)	The cooperation between United States and Australia in the author’s case generally implies that Australia must have been involved in the formulation and adoption of the terms of the agreement.
46. The responsibility of Australia for aiding or assisting the United States in negotiating and accepting the agreement is separate from and additional to its subsequent conduct in post facto adopting the agreement, which gives rise to the responsibility of Australia under article 11 of the draft articles on State responsibility.
		Claims under articles 12, 14, 17, 19 and 22 in connection with the control order
47. The control order imposed on the author upon release from Yatala Labour Prison violated his rights under articles 12, 14, 17, 19 and 22 of the Covenant because the proceedings were unfair and because there was no necessity for the limitations imposed.
48. The author was not able to fully test the evidence brought by the authorities and upon which the order was issued. In issuing the order, Australia was not required to disclose any information to him if that disclosure was “likely to prejudice national security”, within the meaning of National Security Information (Criminal and Civil Proceedings) Act 2004. The availability of the non-disclosure measures under the Act and the risks of further criminal prosecution entailed in them substantially deterred the author from seeking to adduce or contest evidence at the control order hearings. The evidence adduced by the Australian Federal Police appeared to be based solely upon interviews they conducted while the author was at Guantanamo Bay. Given the coercive environment there, there are serious doubts about the lawfulness of the manner of obtaining that evidence, the propriety of its admission in court and its reliability.
49. Furthermore, the legislation did not require the court to determine whether other less invasive methods were available to the authorities for achieving the same purpose of preventive terrorism, such as surveillance.
50. The order was designed to prevent “terrorism” as defined under a broad and vague definition of terrorism in Australian law that does not satisfy the principle of legality and is compounded by the low standard of proof used to assess the threat.
51. None of the facts before the court disclosed evidence of any current or future intention by the author to deliberately harm civilians. No contemporaneous evidence was presented by the Australian Federal Police. The only evidence presented was that relating to his conduct prior to his prolonged detention and subsequent conviction. Faced with the same evidence, the author was effectively required to prove that he was no longer a threat, rather than the police being required to prove that he was still a threat. Furthermore, there was evidence available on the public record that indicated that the author had renounced violence. The author concludes that the imposition of a control order on the basis of the same conduct that sustained his conviction and imprisonment is contrary to the ne bis in idem principle. 
		Remedies sought
52. The State party should be urged to: (a) publicly acknowledge its participation in the author’s retrospective punishment, apologize to him for his retroactive punishment and provide him with full and prompt compensation; (b) eliminate any further consequences under Australian law that may follow from the author’s retroactive punishment; (c) request the United States authorities to formally overturn the author’s conviction under United States law and to nullify the plea agreement; (d) acknowledge that the author’s detention in Australia was unlawful, apologize for it and provide him with compensation; (e) acknowledge that Australia violated the author’s rights by adopting the plea agreement by which his conviction was secured and/or aiding and abetting the United States in the offer of that agreement; (f) apologize to the author for violating his rights in connection with the plea agreement; (g) provide an undertaking to the author that it does not recognize the validity of his plea agreement and will not seek to enforce it in Australia; (h) request the Government of the United States to overturn the author’s conviction before a United States Military Commission; (i) acknowledge that Australia violated the author’s rights by participating in his unlawful detention, interrogation and treatment at Guantanamo Bay, apologize to him and provide him with compensation; (j) initiate and conduct an independent investigation into the author’s allegations of torture and ill-treatment; (k) acknowledge that Australia violated the author’s rights by imposing a control order, apologize to him and provide him with compensation; and (l) amend its legislative scheme under the Criminal Court Act 1995 regarding control orders to ensure compliance with its obligations under the Covenant.
		State party’s observations on admissibility and author’s comments thereon
53. The State party submitted observations on admissibility on 14 October 2011 and the author replied to them on 17 February 2012. Additional submissions from both parties were made subsequent to those dates. The main arguments put forward by the parties are summarized as follows. Both indicate that arguments raised by the other party not expressly addressed in their respective submissions should not be taken to be accepted.
	(a)	The communication expressly or impliedly alleges breaches of the Covenant by the United States
		State party’s observations
54. The State party recalled the principle recognized by the International Court of Justice in its judgment on the Case of the monetary gold removed from Rome in 1943[footnoteRef:17] that a court cannot decide upon an issue where it is required first to make a determination as to the lawfulness of actions of a State that has not consented to the exercise of jurisdiction by the court. The Court has subsequently found that, consistent with that principle, a claim will be inadmissible if it requires the Court to first rule on the actions of or make a determination on the international responsibility of a State that has not consented to jurisdiction. Concerning the present case, although it is a party to the Covenant, the United States is not a party to the Optional Protocol and therefore has not consented to the Committee considering allegations that it has breached the Covenant. Furthermore, the United States has expressly rejected the Committee’s views concerning extraterritorial application of its obligations under the Covenant, including to its conduct at Guantanamo Bay.  [17: 		Case of the monetary gold removed from Rome in 1943 (preliminary question) (Italy v. France, United Kingdom of Great Britain and Northern Ireland and United States of America), Reports of Judgments, Advisory Opinions and Orders, judgment of 15 June 1954, I.C.J. Reports 1954, p. 19.] 

55. Notwithstanding that the communication is made against Australia and that the United States is not a party to the Optional Protocol, a number of the claims expressly or impliedly allege breaches of the Covenant by the United States. Those breaches constitute the very subject matter of the claims against Australia and constitute a prerequisite for a view to be formed on whether Australia breached the Covenant. Accordingly, a number of claims are inadmissible under article 1 of the Optional Protocol.
		Author’s comments
56. In its response to the State party’s observations, the author submits that the rule of the International Court of Justice cited by the State party is a jurisdictional rule specific to the Court in contentious cases and between two or more States in dispute. The distinctive jurisdictional considerations that apply to that sui generis context do not automatically carry over to the Committee, which is not a court and focuses on guaranteeing individual human dignity through a right of individual petition. The Committee’s position is more analogous to the Court’s advisory opinion jurisdiction, in which there is no rule precluding Court jurisdiction where legally affected States do not consent to it. The Court does not consider that to give an advisory opinion would have the effect of circumventing the principle of consent to judicial settlement. Furthermore, the Committee has issued numerous Views finding violations of the Covenant by a State party after examining the related conduct of a State not party to the Optional Protocol; for instance, cases concerning violations of article 7 on non-refoulement. Those latter States typically do not participate in the proceedings and their consent is neither sought nor required by the Committee. In many such cases, the Committee has satisfied itself that there is sufficient evidence to reach confident conclusions about the situation in the State not party to the Optional Protocol and is even prepared to make predictions about what States not party to the Optional Protocol are likely to do in the future. There is, therefore, even more reason for the Committee to confidently make determinations about the provable past conduct of a State not party to the Optional Protocol in cases where it is connected with the actions of the State party against whom the communication is brought.
57. The implication of the State party’s argument is that no claim may be brought against a State party to the Optional Protocol where the conduct of a State not party thereto is implicated in the violations of an individual’s rights under the Covenant. In a world of very active transboundary counter-terrorism cooperation among States (with different levels of human rights protection), accepting that view would create a legal “black hole” of accountability in relation to those operations. 
58. Article 1 of the Optional Protocol does not preclude the Committee from considering the conduct of States not party thereto when determining whether a State party has violated its obligations under the Covenant.
		Further submission by the State party
59. In a subsequent submission, the State party affirmed that the author’s characterization of the Committee’s Views as similar to the advisory opinions of the International Court of Justice is incorrect. The Optional Protocol provides a mechanism under which States can consent to the Committee’s examination of individual communications. Unlike the advisory jurisdiction of the Court, which arises at the request of authorized bodies by virtue of the Statute of the Court, there is no alternative source of jurisdiction for the Committee to consider matters concerning States that are not party to the Optional Protocol.
60. The examination of the claims in the present communication that effectively involve a complaint against the United States is not analogous to an examination of the conduct of a State party to the Optional Protocol in the context of an alleged violation of the non-refoulement obligation by a State party. The Committee may be required to evaluate evidence that concerns the conduct of a State not party to the Optional Protocol in its examination of non-refoulement claims. However, it does not require the Committee to make a finding on whether a State not party to the Optional Protocol has breached its obligations under international law. Non-refoulement claims should therefore be distinguished from the claims in the present communication, most of which require the finding of a breach against the United States before it can consider whether Australia has breached its obligations. In that respect, the State party makes submissions on the merits of allegations relating to its conduct to the extent that it does not require it to make submissions on whether the United States breached its obligations under the Covenant.
61. The asserted legal “black hole” of accountability described by the author refers to the limitation of all treaties that States must consent to be bound by them. It is not incompatible with the object and purpose of the Covenant or the Optional Protocol to rule that a communication, to the extent that it concerns the conduct of a State which is not party to the Optional Protocol, is inadmissible.
	(b)	Claims under article 15 regarding retrospective punishment
		State party’s observations
62. The author alleges that Australia participated directly in the retrospective punishment and imprisonment of the author by operation of the arrangement for the transfer of persons sentenced by military commissions. This claim is inadmissible because to proceed with it would require the Committee to find first that the application of the offence of “providing material support for terrorism” in the case of the author amounted to a breach of the Covenant by the United States. 
		Author’s comments
63. In an additional submission to the Committee, dated 12 November 2012, the author provides a copy of the decision of 16 October 2012 of the United States Court of Appeals for the District of Columbia Circuit in Hamdan v. United States. The Court held that Mr. Hamdan’s conviction for material support for terrorism could not stand, as, when Hamdan committed the conduct (from 1996 to 2001), the military commissions could try violations of the international law of war. However, the international law of war did not proscribe material support for terrorism as a war crime. Furthermore, on 9 January 2015, the convening authority for United States military commissions at Guantanamo Bay dismissed the charges in the case of United States v. Noor Uthman Muhammed, in view of the fact that the charge of providing material support for terrorism had been invalidated by a superior United States civilian appeals court. Finally, on 18 February 2015, the United States Court of Military Commission Review, in the case of David M. Hicks v. United States of America, set aside and dismissed the guilty verdict against the author and vacated his sentence, finding that the author’s conviction was unlawfully retrospective. According to the author, that new fact destroys the inadmissibility argument of Australia that, in order to accept the article 15 claim, the Committee should first determine the legal responsibility of the United States. The United States has now determined its own legal liability for retrospective punishment.
	(c)	Claims under article 9 regarding unlawful and arbitrary detention
		State party’s observations
64. The author’s claims that Australia breached article 9 is comprised of two grounds, both of which rest on allegations against the United States being made out. The first ground is that the author’s imprisonment in Australia was based on the imposition of a retroactive offence upon him by the United States. This ground is inadmissible on the same basis as the claim under article 15 (1). As to the ground that the author’s imprisonment in Australia flowed directly from his unfair, unlawful United States trial, it is inadmissible because it would require the Committee to find first that the trial and related allegations of ill-treatment amounted to breaches of the Covenant by the United States.
65. On several occasions in his submission, the author relies on international humanitarian law; for instance, when he claims that at the very least he was entitled to the minimum guarantees of common article 3 of the Geneva Conventions of 1949. The State party recalls the Committee’s jurisprudence that communications asserting a violation of rights other than those set forth in the Covenant are incompatible ratione materiae with the provisions of the Covenant and should be declared inadmissible under article 3 of the Optional Protocol.
		Author’s comments
66. In his response to the State party’s observations, the author emphasizes that he does not request the Committee to find autonomous breaches of international humanitarian law, absent any connection to rights under the Covenant. Rather, he invokes international humanitarian law as lex specialis solely for the purpose of interpreting the scope of relevant rights under the Covenant in the special context of armed conflict. He recalls general comment No. 31 (2004) on the nature of the general legal obligation imposed on States parties to the Covenant, in which the Committee states that, “the Covenant applies also in situations of armed conflict to which the rules of international humanitarian law are applicable. While, in respect of certain Covenant rights, more specific rules of international humanitarian law may be specially relevant for the purposes of the interpretation of the Covenant rights, both spheres of law are complementary, not mutually exclusive.” In the present matter, whether the author’s detention is “arbitrary” under article 9 of the Covenant can only be determined by reference to the lawfulness of detention under international humanitarian law, which qualifies the standard of arbitrariness. The author is therefore only requesting the Committee to correctly interpret the rights under the Covenant.
	(d)	Claims under articles 2, 7, 14, 17 and 19 in connection with the plea agreement
		State party’s observations
67. The author contends that Australia is responsible for breaches of the Covenant arising from the agreement on two grounds: (a) acknowledging and adopting as its own the conduct of the United States; and (b) aiding or assisting the United States in relation to the agreement. In connection with the first ground, the State party submits that the claim is inadmissible under article 1 of the Optional Protocol, because the conduct at issue would remain the conduct of the United States. The author invites the Committee to use Australia as a proxy for the United States to make findings on United States conduct under the guise that it was conduct adopted by Australia. As for the second ground, it is also inadmissible under article 1 of the Optional Protocol because to proceed would require the Committee to find first, as a matter of primary liability, that the conclusion of the agreement constituted a breach of the author’s rights by the United States. Under article 16 of the draft articles on State responsibility of the International Law Commission, primary liability for an internationally wrongful act by the aided or assisted State must be established as a prerequisite to a finding of liability of the aiding or assisting State for that act.
	(e)	Claims under articles 7, 9 and 10 in connection with the author’s detention, interrogation and treatment at Guantanamo Bay
		State party’s observations
68. The author claims that Australia aided or assisted the alleged unlawful detention, interrogation and treatment of the author by the United States at Guantanamo Bay. Again, the author’s reliance on article 16 of the draft articles on State responsibility of the International Law Commission would require the Committee to find first that the United States, as the aided or assisted State, had breached the author’s rights under articles 7, 9 and 10. Accordingly, this claim is also inadmissible under article 1 of the Optional Protocol.
	(f)	Claims under article 14 regarding unfair trial
		State party’s observations
69. The same argument regarding the two previous claims, with reference to article 16 of the draft articles on State responsibility of the International Law Commission, applies with respect to the author’s claims that Australia unlawfully aided and assisted in his alleged unfair trial. These claims are also inadmissible under article 1 of the Optional Protocol.
70. As to the author’s contention that, at the very least, he was entitled to the finding of a breach of common article 3 of the Geneva Conventions of 1949, the State party recalls the Committee’s jurisprudence that communications asserting a violation of rights other than those set forth in the Covenant are incompatible ratione materiae with the provisions of the Covenant and should be declared inadmissible under article 3 of the Optional Protocol.
	(g)	Claim under articles 2 and 7 regarding torture and ill-treatment
		State party’s observations
71. The author’s claims that Australia failed to investigate his allegations of torture or cruel, inhuman or degrading treatment are inadmissible under article 1 of the Optional Protocol. The Committee cannot reach a view regarding the responsibility of Australia without determining that the United States breached the Covenant.
72. Furthermore, the claim is inadmissible ratione materiae, as there is no duty set forth in the Covenant to investigate allegations of torture relating to conduct outside the jurisdiction of a State party. In its general comment No. 20 (1992) on the prohibition of torture or cruel, inhuman or degrading treatment or punishment, the Committee explicitly links the prevention and punishment of torture to acts that occur within any territory under the jurisdiction of a State party and makes no mention of an obligation on a State party to prevent, punish or investigate alleged acts of torture that occur within territory under the jurisdiction of another State party. If a State party is not responsible for the breach of the Covenant in relation to a citizen that takes place in another country at the instigation of that country’s government, it cannot be argued that a State party has a duty under the Covenant to investigate an allegation that such a breach has occurred.
		Author’s comments
73. The author insists that a proper interpretation of the Covenant sustains his contention that Australia bears an obligation to investigate his alleged torture by the United States. The responsibility of a foreign State (the United States in this case) for committing torture exists independently of any duty on a second State to investigate acts of foreign torture where a victim is present in its territory. The meaning of article 7 of the Covenant is interpreted more extensively than its literal terms by the Committee. For instance, the article encompasses a duty of non-refoulement even though there are no words to that effect. The provisions of the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, which share the common purpose of eliminating torture, can inform the interpretation of article 7. The preamble of the Convention specifically references article 7, demonstrating the linkage between the two treaties as part of an integrated human rights treaty system.
	(h)	Claims under articles 12, 14, 17, 19 and 22 regarding the imposition of a control order
		State party’s observations
74. Regarding the author’s claims on the imposition of a control order, the author alleges that he could not test adequately the evidence brought by the Australian Federal Police and upon which the order was issued because, under the Criminal Code Act, no disclosure of information is required if it is likely to prejudice national security. However, the author does not explain how the relevant provisions of the Code were applied in his case and how that application violated his right to a fair trial. The Australian Federal Police did not rely on such provisions to exclude information from documents it was required to otherwise provide the author or to prepare for other purposes in relation to the control order process. There is no reference to the Code in the judgements regarding the control order. The author states that the evidence adduced by the Australian Federal Police appeared to be based solely upon interviews conducted while he was at Guantanamo Bay. However, the Australian Federal Police adduced other evidence, which included letters written by him to his family from Pakistan and Afghanistan and other material seized under a lawfully executed search warrant in Australia. That evidence was also made available to the author. Furthermore, in his judgement confirming the control order, the Federal Magistrate identified the material to which he had regard in considering the matter and based his decision on evidence that had been made public. The author was invited to present evidence, but he declined, as noted by the Magistrate in his judgement.
75. That element of the fair hearing ground invites the Committee to conduct a review of legislation in the abstract (actio popularis) of the provisions of the National Security Information (Criminal and Civil Proceedings) Act and related provisions of the Criminal Code. This is inadmissible under article 1 of the Optional Protocol, because the legislation in question did not affect the author’s rights under the Covenant. 
76. The author’s allegation that the Magistrate erred in his evaluation of the evidence presented by the Australian Federal Police is inadmissible under article 2 of the Optional Protocol. The author does not show that the court’s evaluation was clearly arbitrary or amounted to a manifest error or denial of justice or that the court otherwise violated its obligation of independence and impartiality. He does not contend that the Federal Magistrate’s evaluation of the evidence demonstrated a lack of independence or impartiality. Furthermore, he did not ask the Magistrate to rule on the admissibility of the evidence of the Australian Federal Police and its reliability.
77. As for the necessity for the restrictions placed on him, the author contends that the definition of “terrorist act” in the Criminal Code is broad and vague and does not satisfy the principle of legality. However, the author does not link that principle to any article in the Covenant. Furthermore, the elements of the principle of legality embodied in article 15 are only applicable in cases involving criminal offences, while the control order proceedings were civil. Accordingly, that element should be found inadmissible ratione materiae. Additionally, the necessity ground of the author’s control order claim, insofar as it rests on the definition of “terrorist act” in the Criminal Code, is inadmissible as action popularis under article 1 of the Optional Protocol, because it invites the Committee to conduct an abstract or theoretical review of the definition. The author does not explain how the definition of “terrorist act” impacted upon him in the control order proceedings.
		Author’s comments
78. The author rejects the State party’s contention regarding action popularis. He accepts that the National Security Information (Criminal and Civil Proceedings) Act and related Criminal Code provisions were not applied to him. However, the very existence of the legislation and the obvious potential for its use (necessarily to his detriment) substantially deterred him from seeking to adduce or contest evidence at the control order hearings. 
79. He did not enjoy a genuine opportunity to present evidence without serious risk of adverse repercussions. If he had produced evidence as to his innocence, that would have directly called into question the soundness of his conviction and could have been considered as a collateral attack upon it of the kind prohibited by the plea agreement.
80. The author maintains that the Magistrate did not adequately scrutinize the limited evidence presented by the Australian authorities, so as to establish the necessity of imposing the control order. The evidence was old; related to the author’s past activities (none of which involved actual or attempted “terrorism” against protected targets); and did not evidence anything as to his conduct or state of mind in the six previous years or his state of mind at the time of the hearing.
81. The author maintains that the vagueness of the definition of terrorism of Australia remains problematic as regards article 15 of the Covenant and the principle of legality. Control order proceedings should be treated as attracting the protection of criminal law proceedings, including protection against retrospective punishment.
82. The author disagrees with the State party’s contention that his claim regarding the necessity ground involves a theoretical review of the legislation. The overly broad Australian definition of terrorism enabled the Australian court to identify the author as a “terrorist” threat in respect of conduct which is not indisputably terrorist. 
		Further submission from the State party
83. In a subsequent submission, the State party contests some of the above arguments put forward by the author. It clarifies that the National Security Information (Criminal and Civil Proceedings) Act and the offences stated therein did not apply to the author. Therefore, there was no risk that the author could have been subject to any criminal prosecution under it. His claim that the existence of the provisions of the National Security Information (Criminal and Civil Proceedings) Act deterred him from participating in the proceedings and mounting an effective defence should therefore be dismissed. The author’s decision not to submit evidence was entirely his own, as the legislation did not apply to him and could not have had any deterrent effect upon his ability or willingness to adduce or contest evidence in the circumstances. 
		State party’s observations on the merits and author’s comments thereon
	(a)	Claims under article 15 regarding retrospective punishment
		State party’s observations
84. Australia disagrees with the author’s argument that the protection of article 15 must extend to wherever enforcement of a sentence takes place, including where a sentence is enforced by another State in its own territory; that otherwise one State would be free to enforce retroactive penalties imposed by another State’s courts without itself violating article 15; and that this would create an incentive to “contract out” the enforcement of sentences to other States whose imprisonment of an offender could not be challenged in the second State for retroactivity. That hypothetical scenario fails to deal with the reality of the international framework for the transfer of sentenced persons. Bilateral and multilateral transfer agreements do not provide for the enforcement of sentences to be “contracted out” at the convenience of the sentencing State.
85. Australia disagrees with the author’s contention that Australia accepted “full responsibility” for the enforcement of the author’s sentence by operation of the transfer arrangement. The arrangement draws on elements of the Convention on the Transfer of Sentenced Persons of the Council of Europe, to which both countries are party. Paragraph 8 of the arrangement, which is based on article 8 (1) of the Convention, provides that the taking into custody of a prisoner by Australia has the effect of suspending the enforcement of the sentence by the United States of America. Hence, the transfer only suspends and does not terminate the enforcement of that prisoner’s sentence by the United States. Furthermore, in paragraph 9.1 of the arrangement, it is stipulated that “the competent authorities of Australia are to continue the enforcement of the sentence immediately upon the prisoner being taken into Australian custody”. The use of the word “continue” makes clear that Australia is not engaged in a separate process of enforcement for which it bears “full responsibility”.
86. In paragraph 10.1 of the arrangement, it is stipulated that “consistent with its law, the Government of Australia is to respect and maintain the legal nature and duration of the sentence as determined by the United States”. In continuing to enforce the sentence, Australia is thus not permitted to change its legal nature or duration, except insofar as the sentence would need to be adapted to avoid incompatibility with Australian law.
87. In paragraph 9.2 of the arrangement, it is stipulated that “the enforcement of the sentence in Australia is to be governed by the law of Australia and Australia alone is to be competent to take all appropriate decisions”. The use of the term “appropriate” suggests that Australia alone does not take all decisions; for instance, it cannot change the legal nature or duration of the sentence. Furthermore, in paragraph 12, which draws on articles 12 and 13 of the Convention on the Transfer of Sentenced Persons, it is stipulated that the United States alone is to have the right to decide on any application for review of the judgement or to pardon the offence. In doing so, it is thus made clear that the United States retains responsibility for convictions by military commissions and that this has not passed to Australia.
88. Finally, in paragraph 13 of the arrangement, which is based on article 14 of the Convention on the Transfer of Sentenced Persons, it is provided that Australia is to terminate the enforcement of a sentence if it is informed by the United States of “any decision or measure as a result of which the sentence ceases to be enforceable”. This shows that the United States continues to exercise responsibility for sentences and the legal review of the proceedings that led to those sentences.
89. The interpretation of the provisions in the transfer arrangement proposed by the author, if accepted, may undermine the intention of schemes facilitating the international transfer of prisoners. If receiving States are to be regarded as assuming responsibility for the trial and conviction of their nationals in other States as part of the transfer process, a receiving State may well be reluctant to agree to the return of its nationals without a comprehensive review of the processes that led to their convictions, an outcome that would risk negating the humanitarian and rehabilitative objectives of prisoner transfer schemes.
		Author’s comments
90. The author states that no serious interpretation of article 15 can hold that it covers only convictions but not penalties.
91. By “full responsibility” for enforcement, the author means that Australia bears full responsibility for such enforcement functions as are assigned to it by the transfer arrangement. Australia was responsible for continuing the “enforcement” of the sentence in accordance with Australian law and was competent to make all appropriate decisions. In the performance of those functions, Australia was required to comply with its obligation under article 15 to ensure that no one within its territory and jurisdiction was subjected to retrospective punishment, including imprisonment. Nothing in article 15 creates an exception for transfer arrangements. Moreover, the tasks allocated to Australia were of such nature that the State’s conduct can be assessed for compliance with article 15 without reference to whatever enforcement acts the United States may have performed after the author’s return to Australia.
92. The author expresses doubts as to whether his transfer complies with the Convention on the Transfer of Sentenced Persons. First, the Convention applies only to sentences imposed by a court of law. Given the characteristics of the United States Military Commission, it is doubtful whether it can be qualified as a court. Second, the Convention imposes the double criminality rule. In that respect, Australia has repeatedly maintained that the author could not be prosecuted in Australia for lack of a corresponding offence under the legislation in force at the time. Third, under the Convention, either the administering State or the sentencing State may grant pardon, amnesty or commutation of the sentence. In contrast, the author’s transfer arrangement permitted only the United States to make such decisions. Thus, the arrangement is clearly incompatible with the Convention.
93. The author claims that States must not cooperate in transfers following convictions that result from a flagrant denial of justice. Receiving States are not required to conduct a “comprehensive” review of the actual conditions in which the trial took place, but simply to review the foreign proceeding for the purpose of determining whether a flagrant denial of justice occurred. Precluding cooperation in cases where justice is flagrantly denied would send a signal to violator States that there are principled limits to transnational criminal cooperation. The humanitarian objective of transferring a prisoner does not excuse violations of the Covenant.
		State party’s further submission
94. Australia adds that bilateral agreements on prisoner transfer with a foreign country are not to be regarded as a means of endorsing that country’s criminal justice system or the trial process or sentence in a particular case. The transfer process does not involve an evaluation of the foreign conviction or sentence, but rather considers the prisoner’s long-term welfare and rehabilitation. The enforcement of the author’s sentence was consistent with the transfer arrangement and the continued enforcement method as set out in the International Transfer of Prisoners Act 1997. Taking a position that Australia could progress with an individual transfer application or effect the actual transfer of a person only where there exists full confidence in the relevant foreign country’s criminal justice system (or the trial process and conviction in a particular case) would be incompatible with the humanitarian, rehabilitative and social objects and purposes of international transfer schemes. The party that stands to lose the most from non-cooperation in prisoner transfers is the prisoner, not the sending State. International prisoner transfer is not about transnational criminal cooperation; rather, it is a humanitarian and rehabilitative mechanism. 
	(b)	Claims under article 9 regarding unlawful and arbitrary detention in Australia
		State party’s observations
95. Australia refers to the author’s claims that, if his imprisonment in Australia constituted retroactive punishment under article 15 (1) of the Covenant, then his detention was unlawful and arbitrary and that the unlawfulness and arbitrariness flowed also from his procedurally unfair trial. Both grounds are without merit for the same reasons as those applicable to article 15 (1), i.e. that Australia did not assume full responsibility for the enforcement of the sentence. 
96. Regarding the author’s argument that Australia could have followed the course of action taken by the United Kingdom in seeking the return of its nationals detained at Guantanamo Bay, the State party submits that there was no binding legal obligation on it, under the Covenant or otherwise, to adopt the approach taken by the United Kingdom. 
		Author’s comments
97. The author rejects the arguments of Australia. He does not argue that his imprisonment was arbitrary or unlawful under Australian domestic law, but rather that it was arbitrary or unlawful under international law. 
98. The author has never contended that Australia was legally required under the Covenant to request his return to Australia without trial. Nonetheless, it could have secured its humanitarian objective to return the author to Australia while simultaneously avoiding any cooperation in a prisoner transfer premised on retrospective punishment and an unfair trial. 
		Further submissions from the parties
99. Australia rejects the author’s claim that the legality of detention under article 9 must not be assessed by reference to domestic law. Where the term “lawful” is used in various provisions of the Covenant, such as articles 9 (1), 17 (2), 18 (3) and 22 (2), it clearly refers to domestic law. Therefore, Australia maintains that the author’s detention in Australia was lawful under article 9 (1).
100. In his subsequent submission, in which the author informs the Committee about the decision of the United States Court of Military Commission Review in the case of David M. Hicks v. United States of America, the author submits that the decision necessarily renders his imprisonment for nine months in Australia unlawful and contrary to article 9. There was no lawful basis for the imprisonment in the absence of a valid conviction and sentence, upon which the transfer arrangement was based.
	(c)	Claims under articles 2, 7, 14, 17 and 19 in connection with the plea agreement
		State party’s observations
101. The author founds these claims on two grounds. First, that Australia is responsible for breaches of the Covenant by acknowledging and adopting as its own the conduct of the United States in accepting the agreement. Second, that Australia is internationally responsible for its own role in aiding or assisting the United States in relation to the agreement.
102. In connection with the first ground, Australia reiterates the arguments submitted under articles 15 and 9, where it refuses the author’s contention that, by operation of the transfer arrangement, Australia assumed full responsibility for the enforcement of the author’s sentence. The International Law Commission, in its commentary on article 11 of the draft articles on State responsibility, states that the act of acknowledgement and adoption, whether it takes the form of words or conduct, must be clear and unequivocal. The author has not established that Australia, by words or conduct, made the plea agreement “its own”. The transfer arrangement does not pass responsibility for the plea agreement to Australia. The agreement is an instrument of United States criminal law, remains the responsibility of the United States authorities and is not enforceable in Australian courts. Furthermore, the International Law Commission, in its commentary on draft article 11, states that “the term ‘acknowledges and adopts’ in article 11 makes it clear that what is required is something more than a general acknowledgment of a factual situation, but rather that the State identifies the conduct in question and makes it its own”. The fact that Australia was aware of the circumstances of the agreement does not mean that it made the agreement its own. The author does not explain, either, why the fact that the Australian authorities did not independently assess the evidence relied upon by the United States authorities in relation to the agreement represented conduct that showed that Australia, clearly and unequivocally, made the agreement its own.
103. The author claims that the officers of the Australian Federal Police sought to rely on the agreement in their dealings with him in Australia and threatened to revive his suspended sentence if he refused to cooperate with Australian law enforcement authorities as required under the agreement. In its correspondence with the author’s lawyer, the Australian Federal Police referred to the part of the agreement relating to the author’s cooperation with Australian and United States law enforcement and intelligence agencies. However, that correspondence did not threaten to have the author’s suspended sentence revived if he refused to cooperate. The Government of Australia made no approach to the United States in that regard and the Australian Federal Police accepted advice from the author’s representatives that he was unable for medical reasons to participate in an interview. Ultimately, his lawyer advised the Australian Federal Police in May 2009 that the author was of the view that it would be fruitless to engage him in any future interviews, as he had already provided all the information that he could to the Australian Federal Police.
104. In connection with the second ground, the author has failed to substantiate, for the purposes of article 16 of the draft articles of the International Law Commission, that Australia aided or assisted the United States in the conclusion of the plea agreement. The term “aid or assist” in article 16 must comprehend conduct on the part of a State that, as explained in the commentary of the International Law Commission, makes a significant contribution to the performance of an internationally wrongful act by another State. The author has failed to show that the alleged conduct of Australia made a significant contribution to the negotiation and acceptance of the agreement. The alleged acquiescence by Australia cannot be understood as representing a significant contribution to the negotiation and acceptance of the agreement. 
105. There were exchanges between Australian officials and the United States authorities in which a potential plea agreement was raised. Australian officials raised the issue of cooperation between the author and Australian law enforcement authorities in one such exchange. However, the inclusion of a provision on cooperation in the agreement does not support the inference that Australia exercised a significant degree of influence over the content and formulation of the agreement. To achieve such influence would have required Australia to be a party to the negotiation of the agreement, which it was not. Contrary to the inference that the author tries to draw, his transfer to Australia did not arise as an issue for the first time when the agreement was concluded. The question of the transfer had been a matter in the public domain well before the agreement was concluded.
		Author’s comments
106. The author reiterates his claims and indicates that any “aid or assistance” attracts responsibility. If the aid or assistance is of only minor significance, then the State’s relatively low level of contribution to the wrong will be proportionately reflected in the remedial consequences. Thus, reparations will be adjusted accordingly: the quantum of compensation will be small or other measures of satisfaction may suffice.
107. Australia has not provided any evidence of the precise content of its discussions with the United States authorities in connection with the agreement, such as a transcript or meeting records. Since the plea agreement did ultimately include provisions for the author’s cooperation with Australian law enforcement officials, the influence of Australia must have been decisive. Furthermore, it is possible for one State to aid or assist another in formulating the content of a plea agreement even though the first State is not a party to the negotiation. In fact, Australia conceded that it was involved in such negotiations behind the scenes. 
108. Moreover, the offer of immediate return to Australia after the author had been detained for almost six years at Guantanamo Bay plainly operated as an improper inducement to the author to plead guilty, so as to escape his illegal detention for the “lesser evil”. The aid or assistance of Australia in the formulation of the agreement was therefore significant or, at the very least, unlawful.
		State party’s further submission
109. Australia rejects the author’s argument that any aid or assistance to another State attracts State responsibility, as it has no basis in legal authority and is incompatible with the commentary of the International Law Commission on the draft articles on State responsibility. Australia also rejects the author’s comment that the offer of immediate return to Australia operated as improper inducement to the author to plead guilty. The fact that the author entered into a plea agreement because he perceived prison conditions in Australia to be more favourable cannot be held to be the fault of the Government of Australia, let alone an improper inducement to the author to plead guilty.
	(d)	Claims under articles 7, 9 and 10 regarding the participation of Australia in the detention, interrogation and treatment of the author at Guantanamo Bay
		State party’s observations
110. Australia rejects the author’s claim that, by interviewing him while he was detained by the United States, Australia “aided or assisted” the treatment by the United States. The term “aid or assist” in article 16 must comprehend conduct of a State that makes a significant contribution to the performance of an internationally wrongful act by another State. The author has failed to demonstrate that such conduct took place and Australia does not accept that the interviewing of the author by Australian authorities encouraged and supported his alleged unlawful treatment. The interviews were conducted for appropriate Australian law enforcement and intelligence purposes, and the author made no allegation of mistreatment during those interviews. Even if the Committee were to take the view that the interviews encouraged and supported the alleged unlawful treatment of the author by the United States, such purported encouragement and support would not rise to the level of aiding or assisting, as required in article 16.
		Author’s comments
111. The author disagrees with the State party’s legal characterization of its conduct. He had no objection to, for instance, consular visits for the purpose of his welfare. However, Australia took advantage of the basis and conditions of his confinement to pursue its own law enforcement ends, in the process legitimizing the unlawful acts committed by the United States. Such assistance was thus “significant”. Interviewing the author in such circumstances cannot be described as for “appropriate” law enforcement and intelligence purposes.
	(e)	Claims under article 14 regarding unfair trial
		State party’s observations
112. Australia refers to the author’s reliance on article 16 of the draft articles on State responsibility of the International Law Commission in claiming that it unlawfully aided and assisted his alleged unfair trial. In advancing that claim, the author states that senior Australian government officials repeatedly expressed the approval of Australia of the military commission system to which he was subjected. However, the author fails to demonstrate how the alleged condoning and encouraging of the trial system by Australia rose to the level of aiding or assisting the United States, as required in article 16. In its commentary on the draft articles, the International Law Commission states that “the incitement of wrongful conduct is generally not regarded as sufficient to give rise to responsibility on the part of the inciting State, if it is not accompanied by concrete support or does not involve direction and control on the part of the inciting State”.
		Author’s comments
113. The author rejects the arguments of Australia and its interpretation of the commentary of the International Law Commission. There is no reason why incitement could not rise to the level of aid or assistance in an appropriate case. In its commentary, the International Law Commission suggests only that “generally” incitement is not regarded as attracting responsibility. There is no absolute exclusionary rule. Australian officials repeatedly expressed approval of the military commission system and condoned and encouraged it. As a result, Australia provided vital legal and diplomatic support to the United States in defending that system from international criticism. 
114. Australia did in fact provide “concrete support” alongside its incitement. Law enforcement officers searched premises and seized evidence from the author’s family home in Adelaide, interrogated the author at Guantanamo Bay and cooperated with United States officials in the sharing of law enforcement and intelligence information. Such concrete support was given in the context of Australia publicly endorsing the author’s military commission trial. The endorsement of Australia of the military commissions may be seen as rendering aid or assistance in the context of breaching article 41 of the draft articles on State responsibility of the International Law Commission.[footnoteRef:18] In its commentary thereon, the International Law Commission mentions the prohibition of torture in that context. In that regard, the statements by Australia supporting the author’s unfair trial, which arguably amounts to a war crime, may violate the prohibition on recognizing as lawful a violation of a peremptory norm. [18: 		“No State shall recognize as lawful a situation created by a serious breach within the meaning of article 40 [obligations arising under a peremptory norm of general international law], nor render aid or assistance in maintaining that situation”.] 

		State party’s further submission
115. Australia reiterates that incitement is not sufficient to give rise to State responsibility if it is not accompanied by concrete support or does not involve direction and control, and rejects the claim that statements by Australian officials amount to aid or assistance. Even if it were the case, the author has not demonstrated how any of the actions that he refers to constitute “concrete support”. The actions described by the author, such as gathering evidence, conducting interviews and cooperating with foreign officials, are preliminary to a trial and have no bearing on the way in which a trial is conducted in a foreign State. The author alleged that his trial did not meet the minimum guarantees of a fair trial as a result of a range of procedural and institutional defects. However, Australia had no control over those.
	(f)	Claims under articles 2 and 7 regarding torture and ill-treatment
		State party’s observations
116. Regarding the author’s claim that Australia failed to investigate his allegations of torture while in the custody of the United States, Australia refers to its arguments regarding inadmissibility and adds that the claim does not concern an obligation set forth in the Covenant. It recalls the 21 visits that Australian officials paid to the author during the time he spent at Guantanamo Bay and on board the USS Peleliu.
117. Australian officials did not at any stage witness or participate in any mistreatment of the author, who made no allegation of mistreatment during interviews conducted by Australian officials. From December 2001 to May 2003, Australian officials visited the author on five occasions, but it was not until the fifth visit in May 2003 that he alleged having been mistreated. In particular, he said that he had been beaten while in custody in Afghanistan, but did not provide details. On 20 May 2004, in response to media reports about his mistreatment, Australia formally requested the United States Department of Defense to conduct an investigation into the treatment of the author, including during the period prior to his detention at Guantanamo Bay. The investigation revealed no information that substantiated the author’s allegations of mistreatment.
118. The author was not mentioned in the reports of the International Committee of the Red Cross on Guantanamo Bay, as the Australian Senate was informed on 3 June 2004. In July 2005, a second investigation of the author’s complaints of mistreatment was carried out by the United States Naval Criminal Investigative Service, which found them unsubstantiated.
119. Complaints made by the author during visits of Australian officials regarding food, a lack of exercise, medical conditions and other matters, such as access to reading material, were raised with the camp authorities at Guantanamo Bay or, where appropriate, with the United States Department of Defense.
		Author’s comments
120. The author disagrees with the interpretation given by Australia of articles 2 and 7 of the Covenant and reiterates his initial claims. He says, inter alia, that he was never provided with a copy of either of the reports on the two United States investigations. As a result, it is impossible for him or the Committee to be satisfied that those investigations were comprehensive, impartial and credible.
	(g)	Claims under articles 12, 14, 17, 19 and 22 regarding the imposition of a control order
		State party’s observations
121. Regarding the author’s claims that the control order proceedings were unfair, Australia refers to the author’s contention that the reliance on the civil standard of proof (balance of probabilities) in imposing the control order was inappropriate given the seriousness of the restrictions imposed and, as such, was in breach of article 14 (1) of the Covenant. The control order regime is directed at protecting national security and public order by reducing the risk of terrorist acts. The regime recognizes the principle of proportionality by requiring the court to be satisfied that restrictions are reasonably necessary, appropriate and adapted, for the purpose of protecting the public.
122. The author contends that he was unable to test fully the evidence brought by the authorities and upon which the order was issued because of restrictions on his access to it. However, that argument lacks merit. The author cites provisions of the Criminal Code, according to which information does not have to be included in certain documents, such as documents to be served on the person in relation to whom the control order is sought, if disclosure of the information would be likely to prejudice national security within the meaning of the National Security Information (Criminal and Civil Proceedings) Act. However, the author does not explain how those provisions were applied in his case. Furthermore, the Australian Federal Police did not rely on those provisions to exclude information from documents that it was otherwise required to provide to the author.
123. The author makes other assertions concerning the operation of elements of the National Security Information Act, but does not specify how those elements were applied in his case. The judgements of the Federal Magistrate make no reference to the Act having been invoked in the matter. The evidence submitted by the Australian Federal Police was available to the author, whose counsel cross-examined the applicant for the control order, a senior member of the Australian Federal Police. The author was invited to present evidence on his own behalf, but did not do so. The judgements contain no reference to the author claiming that his ability to submit evidence had been compromised by the Act. Those points, taken together, demonstrate that the author failed to substantiate the merits of his claim. Thus, Australia submits that the Act and related provisions of the Criminal Code did not violate the rights guaranteed under article 14 (1).
124. The author does not substantiate his contention that the Federal Magistrate’s evaluation of the evidence presented by the Australian Federal Police was capricious or unreasonable. The Magistrate subjected that evidence to scrutiny and provided a reasoned explanation of why the evidence taken as a whole provided a sufficient basis for the court to be satisfied that the issuance of the control order would assist in preventing a terrorist act. Moreover, the Magistrate reduced the reporting requirement for the author from the three times per week sought by the Australian Federal Police to twice per week. The Magistrate further underlined that the author had not submitted evidence of, inter alia, “his current views and beliefs” or “an explanation of the documents relied upon by the Applicant”. Furthermore, it is indicated in the judgement that the author was given additional time to present evidence, but that the offer was not taken up. Finally, the author could have sought to appeal the judgement confirming the control order, but did not do so. Australia concludes that the fair hearing ground of the claim under articles 12, 14, 17, 19 and 22 has not been substantiated on the merits.
125. Regarding the necessity ground, Australia submits the following arguments. First, the necessity ground, to the extent that it rests on the contention that the author’s right to a fair hearing was violated, has not been substantiated on the merits.
126. Second, regarding the possibility of imposing less invasive methods, Australia submits that the control order regime in the Criminal Code represents a necessary and proportionate response to the risk of terrorist acts. Consequently, the author’s positing of a hypothetical alternative regime is without merit. Further, the imposition of the order followed a properly conducted judicial process and the restrictions on the author conformed to the principle of proportionality and were appropriate to achieve their protective function. The author was required to report to the police twice a week on Wednesdays and Saturdays between 5.15 a.m. and midnight. The requirement did not preclude the author from seeking employment or studying. He was prevented from contacting any individual whom he knew to be a member of a terrorist organization, which was necessary and proportionate in addressing the risk of a terrorist act. He was not prohibited from using basic telecommunication services. In reducing the reporting requirement, the Magistrate took into account the impact on the author’s circumstances, including financial and personal ones. Furthermore, the Australian Federal Police facilitated changes to the order to allow the author to travel within Australia and change his residence from Adelaide to Sydney.
127. Third, the contention that the definition of “terrorist act” in the Criminal Code does not satisfy the principle of legality lacks merit. Only article 15 of the Covenant embodies elements of the principle of legality and does so in relation to criminal proceedings. The control order proceedings were civil, not criminal. As article 15 does not apply to civil proceedings, the author has failed to show that his contention regarding the definition of “terrorist act” can be assessed against the Covenant. The author has also failed to establish how the alleged problem with the definition of “terrorist act” affected him in the control order proceedings.
128. Fourth, the contention that prior training is not sufficient, in and of itself, to justify a control order without evidence of any continuing intention on the part of the affected person to engage in terrorism, lacks merit. Under article 104.4 (1) of the Criminal Code, a court has discretion as to whether to impose a control order where the person has provided training to, or trained with, a listed terrorist organization. The court is required to be satisfied that each of the obligations, prohibitions and restrictions to be imposed on the person by the order is reasonably necessary and appropriate.
129. Fifth, the author had the opportunity to give evidence that he did not pose a danger to the community, but did not use it. Furthermore, it is only the Federal Magistrate’s evaluation of the facts and evidence that can properly be subjected to scrutiny by the Committee and, then, only if it can be shown that such evaluation was clearly arbitrary or amounted to a manifest error or denial of justice. As to the contention that the imposition of the control order breached the ne bis in idem principle, the imposition of the control order did not constitute a criminal penalty and the order did not subject the author to detention.
130. Sixth, the contention that the organizations with which the author trained were not proscribed in Australian law at the time is irrelevant, since the purpose of the control order proceedings was not to determine whether the author should be subject to a penalty for his involvement with them. The fact that the author trained with them prior to their listing did not reduce the harm that the author was considered to present at the time the court considered the control order application.
131. Seventh, the contention that the activities undertaken by the author were not unlawful at the time has not been substantiated on the merits, as the control order proceedings were not criminal proceedings.
132. Lastly, the question of the interpretation of the author’s letters to his family is bound up with the evaluation of evidence by the Magistrate. The author does not establish that the Magistrate’s evaluation was clearly arbitrary or amounted to a manifest error or denial of justice, or that the Magistrate otherwise violated his obligation of independence and impartiality. The author had the opportunity to give evidence challenging that interpretation, but did not use it.
		Author’s comments
133. In connection with the standard of proof, the author submits that the standard requiring only “reasonable satisfaction” still permits a very wide margin for error and falls well short of the criminal standard of beyond reasonable doubt. A standard closer to the criminal standard is more acceptable in control order proceedings than relying on a civil standard. He also reiterates his claim that the court should not have exercised its discretion to impose a control order as it was not necessary in the circumstances. It cannot be necessary to impose rights restrictions solely in respect of past conduct that was not unlawful, to prevent potential future conduct that is also not harmful to civilians and cannot genuinely be classified as “terrorist”.
134. Regarding the letters to his family, the author reiterates that the court did not closely examine the range of possible meanings that they conveyed and assumed the worst of the author, without demonstrating how they revealed an intention to unlawfully harm civilians.
135. As to his ability to challenge the evidence, the author submits that the court should have asked harder questions in scrutinizing the evidence and satisfied itself as to the facts that the evidence was actually capable of supporting. There was no credible evidentiary basis for the court to find that the author intended to harm civilians currently or in future. That was true even in the absence of the author’s own evidence to rebut the Australian authorities’ case.
136. The legislation does not formally require the authorities or courts to consider other, less invasive means before applying for or issuing a control order. In his case, the court considered the availability of surveillance in determining adjustments to the restrictive measures. The court did not, however, carefully scrutinize the means of surveillance, illustrating the point that the court did not adequately examine whether other means were able to secure the same security end with less invasive effects. Control orders were abolished in the United Kingdom because of concerns about their effectiveness, necessity and adverse impacts on human rights.
137. Regarding the definition of terrorism, the author reiterates that it is too vague and had an adverse effect in his case by leading directly to the imposition of the control order.
138. The author also contends that the ne bis in idem principle is not limited to cases where two criminal proceedings are involved, but may encompass, for instance, a criminal proceeding followed by a civil process that imposes punishment or penalties in respect of the same underlying conduct.
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