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before the General Assembly at its forty-fourth sussion and .he Commission on Human
Rights at its forty-sixth session.
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Mr. Philip Alston, Professor of International Law and Director of the Centre for
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SUMMARY OF CONCLUSIONS AND RECOMMENDATIONS
1. This study deals with a wide range of issues relating to the effective

operation of both existing und prospective United Nations human rights treaty
bodies. In general terms, it is based on the following premise :t

(a) The adoption and widespread (ideally, universal) ratification of a range
of treaty instruments is an essential component of United Nations action in the
field of human rignts.

(b) The implementation provisions contained in the relevant treaties must be
respected by States parties to them and the latter's compliance must be monitored
effectively and efficiently by the appropriate international bodies.

(¢) The treaty réyime (along with the Universal Declaration of Human Rights)
constitutes the cornerstone of international human rights endeavours. Thus the
individual treaty bodies should not be viewed in isolation either from one another
or from a wide variety of other United Nations bodies concerned with human rights
as hroadly defined (paras. 26-30).

(d) The overall environment has changed Aramatically in the two decades since
the first of the major treaty bodles was established. These changes have bheen both
quantitative (in the sense of a major expansion in the number of treaty and other
United Nations and regional bodies involved and the scope of the activities heing
pursued) and qualitative (in the sense of the increasing sophistication and
complexity of those activities and the extent of their ramifications)

(paras. 10-25).

(e) As a result of such changes a major and continuing effort is required to
ensure and promoce the integrity of the existing treaty system and to accommodate
new standards and a limited number of new monitoring arrangements (paras. 7 and 8).

2. Reporting procedures are of central importance to the international human
rights régime. Reporting should be viewed as a multi-faceted undertaking that
serves a variety of objectives both domestically and internationally (paras. 31-31).

3. In seeking to reduce the overall burden of reporting by States, the
policy -making organs should bear in mind the desirability of reducing or
rationalizing the number and scope of non-treaty-based requests for reporting
(para. 38).

4. The policy of extending reporting periodicity has already resulted in a better
co-ordinated and less burdensome system, the advantages of which will begin to he
felt in the near future. In drafting future treaties consideration should be given
to vesting a degree of discretion in the treaty body as to the periodicity of
reporting (paras. 39 and 40).

5. The consolidation of reporting guldelines with respect to a country profile is
a valuable initiative but serves to address unly a part of the much larger problem
of overlapping reporting requirements (para. 43).
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6. As a result of extensive (and potential.iy increasing) overlapping in the
competences of different treaty bodies, States may be required to report on
virtually the same issue to several different bodies. In an effort to reduce such
duplication each State party should be encouraged to identify for its own purposes
the instances in which cross-referencing can be used effectively and appropriately
in preparing its reports. 1If necessary, and if resources are available, interested
States should he assisted in that task through the Advisory Services Programme.
Each of the treaty bodies might also consider providing some guidance to States
parties in this respect (paras. 43-52),

7. Consideration should be given to requesting the International Labour
Organisation (ILO) to consider updating and expanding for informational purposes
the analysis it prepared in 1969, which compares the provisions of relevant ILO
Conventions with the standards contained in the United Nations human rights
treaties (para. 53).

b In terms of the principle involved, a variety of reasons would seem to argue
strongly against State party financing arrangements for human rights treaties.

They include, inter alla:t (a) the international community as a whole is the
principal beneficiary for an effective treaty reégime (paras. 66 and 67); (b) the
treaty régime is an important and even indispensable means of promoting the human
rights-related objectives of the Charter of the United Nations (pura. 68); (c) the
troaty bodies are performing a function in respect of reporting that was previously
funded entirely from the regular budget (para. 69); (d) the goal of enhancing
universal ratification is undermined by providing a financial disincentive to
ratification (para. 70); and (e) human rights treaty bodies should not be able to
be rendered inoperative by the non-performance of finarcial obligations on the part
of a limited number of S ates parties (paras. 71 and 72).

a, Voluntary funding of tr~at:’ bodies is, both in principle and in practice,
undesirable as a general rule (para. 77).

10. If State party financing is applied to treaty bodies to be established in the
future, there is every reason to assume that the problems currently facing certain
existing bodies will be replicated before long (para. 80),

Il. In seeking solutionc to the immediate problems affecting the Committee on the
Flimination of Racial Discrimination and potentially the Committee against Torture,
every effort must be made to balance two considerations. Treaty obligations must
b~ upheld and respected and the effective functioning of the treaty bodies must he
assured (paras. 82-85). In the long-term, treaty amendmen should be contemplated
(para. 84). In the short term, voluntary funding it unlikely to be effective
unless coupled with other initiatives (paras. 85-88 and 97).

12. Consideration of proposals to suspend the voting rnd/or nominating privileges
of States parties that are substantially in default on their assessed contributions
gshould be based not on an analogy with Article 19 of the Charter but on general
principles of treaty law as reflected in the Vienna Convention on the Law of
Treaties (paras. 89 and 90). While such an option should be contemplated, it would
require unanimous agreement (paras. 91 and 92).
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13. The provision in article 11 of the Vienna Convention for inter-State
communications could probably be invoked against defaulting States parties but its
ultimate effectiveness is unclear (para. 93). The same applies to proposals to
refer the matter to the International Court of Justice. Reservations in that
regard by a considerable number of States parties would pose an additional problem
(paras. 94-96).

14. The most appropriate short-term solution would seem to be the authorization of
temporary reqular budget funding to be provided while other short-term and
long-term options are vigorously pursued (paras. 98 and 99).

15. The meeting time available to some of the treaty bodies is clearly inadequate
and in the longer term appropriate solutions will need to be explored I
(paras. 100-103). Other measures are also appropriate in the short-term espécially
in the case of the Committee on the Elimination of Discrimination against Woien
(paras. 104 and 105).

16. In the longer term, adequate honoraria for committee members should be
considered (para. 106). Secretariat staffing levels are also clearly inadequate to
the tasks at hand. 1In the short-term the Secretary-General should promote
initiatives with limited financial implications (paras. 107-109).

17. The practice of providing the representative of a State party in advance with
a list of principal issues of concern to the Committee has significant advantages
for both the treaty body and the State party and should be encouraged

(paras. 110-113).

18. The treaty bodies should continue to explore all available avenues for
enhancing their access to reliable sources of information including, where
appropriate, information from other human rights bodies, the specialized agencies,
individual experts and non-governmental organizations (paras. 114-122),

19. Within the framework of a constructive dialoque, the committees should
consider encouraging the recording of more clearly focused concluding observations
by individual experts, particularly in situations where the responses provided are
seen to be less than satisfactory. Each treaty body should consider whether its
procedures for the consideration of supplementary information are adequate

(paras. 123-125),

20. Every effort should be made to maximize normative consistency. As standards
proliferate and new treaty bodies are created the risks of inconsistency will
continue to grow. Confusion and diminished credibility could result. 1In the
longer term the implications of creating additional treaty bodies need to be very
carefully weighed. In the short term, the desirability of seeking normative
consistency should be reiterated and every effort made to ensure that any potential
inconsistency is brought to the attention of the body concerned by the secretariat
(paras. 126-129),

21. The Secretary-General might consider revising or supplementing United Nations

Action in the Field of Human Rights so as to provide a more accessible record of

fane
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the jurisprudence emerging under the various bodies. The development of more
specialized expertise within the secretariat should also be considered (paras. 130
and 131).

22. The key to better public informalion on the work of the treaty bodies is to
make the annual reports more accesslble. Their existing format and presentation
should be reviewed. An effort should also be made to produce readable syntheses of
their work from time to time. Pubiic information activities should be encouraged
At the national and local levels (paras. 132-136).

23. The overall number of human rights standards beiug set and the manner in which
thay are drafted are issues of major relevance to the treaty bodies. The
suggestion that toc many internationai standards are being drawn up is not confined
to the human rights area, although there is currently much activity in that area
(paras., 137-145).

24. An active pace of standard-setting, whatever its merits, may also impose heavy
costs on the secretariat, on diplomat.c representatives, on the domestic
bureaucracy and on a State's judicial and administrative machinery. In the United
Nations context more resources devoted to standard-setting might also mean less
resources available for other activities, including implementation. These factors
should be part of the overall equation when new exercises are being considered
(paras., 146-149).

25. Various proposals have been made to ensure that priority will in future be
given to implementation rather than standard-setting activities, in accordance with
General Assembly resolution 41/120 of 4 December 1986, A moratorium on new
standards ls undesirable and unworkable., The establishment of a specialist
standard-setting body also seems inappropriate. Setting priorities may be good in
theory but seems not to work in practice (paras. 150-159),

26. An inventory of all international human rights standard-setting activities
should be prepared and updated regularly in order to facilitate better informed
decision-making (para. 160).

27. Vihile recognizing that standard-setting procedures must remain flexible,
consideration should be given to procedural reforms that could enhance their
e{fectiveness. Those proposing new standards should take full account of the
factors enumerated in resolution 41/120. A pre-initiation or feasibility study
should generally be undertaken before anv formal decision to initiate the drafting
process 1s made. Responsibility for that decision could perhaps be vested in the
Commission on Human Rights. A comprehensive analytical compilation of all relevant
existing standards should always be made availuble to standard-setting bodies
(paras. 161-167).

28. Whenever possible and appropriate, preference should be given to the drafting
of non-binding standards rather than new treaties. Care should be taken in
adopting new instruments not to make undue use of the terms ‘'universal declaration”
and "declaration" (paras. 168-170).

/0~0
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29. A technical review should be undertaken as a matter of course before the
finalization of new instruments. The vital role of ncn-governmental organizations
in standard-setting should be formally acknowledged. Travaux preparatoires should
be prepared with special care and annotated guides encouraged where possible
(paras., 171-175).

30. Discussions should begin as soon as possible on long-term means by which to
rationalize the treaty régime. The eventual need for such a rationalization would
seem to be an inevitable result of the relatively ad hoc fashion in which the
régime has evolved. A moratorium on the creation of new treaty bodies is neither
desirable nor feasible. A long-term consolidation of the treaty bodies into one or
twn bodies is an option that may deserve consideration but would also seem to have
many potential drawbacks (paras. 174-182).

31. 1In principle it may be possible for existing treaty bodies to be entrusted
with new functions under new treaties but amendments to existing treaties would be
required. The exception in this regard is the Committee on Economic, Social and
Cultural Rights, which could be given authorization by the Economic and Social
Council to assume additional functionc (paras. 183-188).

32. There are strong arguments in favour of adopting protocols to existing
treaties wherever appropriate. Certain drawbacks should however be noted
(paras, 189-192),

33. Amending some of the existing treaties may be necessary. The procedures tuv be

followed are not unduly onerous but the process is inevitably time-consuming
(paras. 193-197).

/...
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I, INTRODUCTION
A. Mandate
1. The focus of the present study is on long-term approaches to enhancing the

effective operation of existing and prospective bodies established under United
Nations human rights instruments. Its preparation was entrusted by the
Secretary-General to an independent expert in accordance with paragraph 15 (a) of
General Assembly resolution 43/115 of 8 December 1988, which requested a study on
possible long-term approaches to the supervision of new instruments on human
rights, and paragraph 5 of Commission on Human Rights resolution 1989/47, which
requested & study on possible long-term approaches to enhancing the effectiva
operation of existing and prospective bodies established under United Nations human
rights instruments. In accordance with those resolutions, the present study is
being submitted to the General Assembly at its forty-fourth session and the
Commission on Human Rights at its forty-sixth session.

Z. The immediate impetus for the study was a recommendation made to the General
Assembly by the meeting of persons chairing the human rights treaty bodies, which
took place at Geneva from 10 to 14 October 1988 (A/44/98, para. 84). 1In preparing
the study the expert was requested to take into account the conclusions and
recommendations of that meeting. In addition account has been taken of recent
discussions held under relevant agenda items in the General Assembly, the Economic
and Social Councll, the Commission on Human Rights and the Sub-Commission on
Prevention of Discrimination and Protection of Minorities. Fxtensive reference has
also been made to the reports of the various United Nations human rigbus treaty
hodies and to a range of other relevant literature.

B. Approach adopted

3. It may reasonably be assumed that the present study has been entrusted to an
independent expert in order to facilitate the task of addressing some of the more
difficult and far-reaching issues raised by the problems currently facing the human
rights treaty bodies as well as some of those which may reasonably be expected to
arise over the next decade or so. Moreover, the quest for enhanced effectiveness
inevitably requires consideration of issues on which no consensus may immediately
be discernible. An expert study is thus a useful means by which to shed further
light on issues that require continuing reflection and debate. It may also be an
Appropriite mechanism for dealing with issues relating to the functioning of a
diverse and somewhat disyarate range of bodies that are not subject to the overall
authority of any one body and that do not fit easily into any particular
organizational structure or hierarchy.

4, The present study deals with a variety of issues raised in discussions within
the relevant United Nations organs and in the deliberations of the treaty bodies
Lhemselves. It does not, however, purport to be comprehensive or to deal with each
of the issues exhaustively.
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5. In preparinrg ths study, the author kept two rather different objectives in
mind. The first was to place the issurs in their wider context and to stimulate
reflection cn approaches that, in the short term, may seem impracticable or even
unnecessary but, in the long term, may be unavoidable. Given the centrality of the
treaty bodies within the global human rights régime and the speed at which the
environment in which they are operating is changing, it is essential to undertake
such long-term analysis at some point and it is clear that the General Assembly and
th: Commission on Human Rights are the bodies best situated to do so. Thus, while
some of the issues raised here may not be of immediate and pressing concern, they
must nevertheless be factored into any overall analysis today if the human rights
régime 13 to be made bot: more effective and more efficient tomorrow.

6. The second objective of the study is to present an overview and analysis of a
nunber of 1lssues that are of very immediate concern and have a direct bearing on
te effective functioning of the existing treaty bodies. An indication 0" Luose
.w81es emerges very clearly from recent resnlutions adopted by the General Assembly
and the Commission on Human Rights as well as from the prohlems identified by the
1948 meeting of persons chairing the human rights treaty bodies (see A/44/98).

They include tha following,

(a) Th _.rsistence of fin.uncial arrangements that do not guarantee that
treaty bodies can meet regularly and as scheduled;

(b) The arowing burden imposed on many States by the expansion and
overlapping of reporting obligations;

(¢c) Excessive delays by some Sta“es parties in the submission of their
reports;

{d) The difficultlies confrcuted by the treaty bodies in seeking to induce the
relevant States to submit their overdue reports:;

(e) The problem of inadequate reports;

(f) 1Insufficient resources to enable the treaty bodies to function
effectively:

(g) The inability of the secretariat, for reasons of inadequate staffing
levels, to provide the treaty bodies 1+ *h the administrative and technical support
they require;

(h) The need for more innovative procedures if the less wsll endowed treaty
hodies in particular are to function effectively:

(i) Concern that the creation of additional treaty bodies will exacerbate
existing problems.

1. It nes been suggested that all of this adds up to a crisis situation and that
there is an "impending deadlock affecting international procedures for monitoring
complir.ce with United Nations human rights conventions" (A/C.3/43/5, p. 6). Other
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commentators have conceded that United Nations "bodies dealing with human

rights ... need to be reorganized on the basis of ... new thinking"., 1/ Similarly,
a member of the Human Rights Committee has recently warned that "there comes a
critical moment in the life of successful international institutions, a moment at
which they can go forward or begin to disintegrate. And among all the generous
words [praising the achievements of the Human Rights Committee] T see dangers for
the International Covenant on Civil and Political Right.". 2/

8. Whatever terms may be used to characterize the present situation, however, it
is generally sgreed that the United Nations human rights treaty monitoring system
has reached a critical crossroads, Its successful future evolution demands that
the gravity of existing problems be recognized, that the vital importance of the
treaty régime as & whole be reaffirmed and tha* the quest for creative and
effective solutions be pursued with energy and commitment. By the same token, that
quest must not be embarked upon without acknowledging the very considerable
achievements to date and the importance of proceeding with sensitivity and
sophistication in order to ensure that che fundamental integrity of the system, and
particularly its ability to safeguard human rights, are not sacrificed to illusory
notions of streamlinina and efficiency. In other words, a time of crisis or

challenge should also be seen as a time of opportunity for constructive reform and
improvement,

II. OVERVIEW OF THE PAPIDLY CHANG(ML ENVIRONMENT WITHIN
WHICH THE TREATY B\ DIES ARE FUNCTIONING

9, One of the enduring paradoxes of thae Uniteu Nations human rights treaty system
is that while each treaty régime must be considered on its own merits and in the
light of its own specific norn. and procedures, for some purposes the vario s
régimes cannot realistically be viewed in isolation either from one another or from
the broader human rights programme of which they are but a part. Indeed, one of
the problems with some of the analyses that have been undertaken in the past is a
tendency to compartmentalize each of the treaty bodies as though they existed
solely within entirely self-contained régimes. Thus, in order to identify
potentially effective, acceptable and enduring solutions to some of the challenges
currencly facing the treaty system, it is necessary to consider (briefly) the
evolution of that system over time and to situate it in relation to the development
of the human rights programme as a whole.

A. The evolution of the hunan rights treaty system over timg

10. By most standards, the existing human rights treaty system is a remarkably
recant creation. A mere 20 years ago not a single treaty body was functioning.
Since that time the system has mushroomed and its rapid growth has brought with it
A range of problems that could perhaps have bYeen foreseen without great

difficulty. The process of evolution and growth is perhaps best illustrated by
comparing the broad contours of today's situation with that which prevailed one and
two decades ago.
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1. The treaty system in 1970

11. In 1970, less than two decades ago, there was only one United Nations human
rights treaty body in exist.nce, the Committee on the Elimination of Racial
Discrimination, It m % for the first time in January 1970, The Committee's first
annual report to the General Assembly was less than 40 pages in length and related
largely to procedural matters. 3/ The Convention under which thas Committee had
been established, the International Convention on the Elimination of All Forms of
Racial Discrimination, adopted by the General Assembly in resolutiorn 2106 A (XX) of
21 December 1965, had attracted only 41 States parties and the optional petition
system that it established would not receive sufficient declarations to enter into
force for another 13 years (on 3 December 1982). There were, at the time, no other
treaty-based communications procecures in the human rights field. The
International Covenants on Human Rights had been adopted by the General Assembly in
its resolution 2200 A (XXI) of 16 December 1966 but would not enter into force
until a decade later.

2. The treaty system in 1979

12. Leas than a decade later, four different treaty bodlies were in existence.
They were, in addition to the Committee on the Elimination of Racial
Discrimination: the Group of Three establighed under the Convention on the
Suppression and Punishment of the Crime of Apartheld (resolution 3068 (XXVIII),
annex): the Sessional Working Group on the Implementation of the Internetional
Covenant on Economic, Social and Cultural Rights; and the Human Rights Committee.
The Committee on the Elimination of Racial Discrimination produced a 135 page
report 4/ relating to a Convention that by then had 104 States parties. The Group
of Three was councerned with a Convention that had 49 States parties but only five
reports were before it at its 1979 session. It submitted a six-page report to the
Commission on Human Rights (E/CN.4/1328)., The Sessional Working Group, which was
assisting the Economic and Social Council to monitor a Covenant that then had

56 States parties, met for the first time in 1979 and presented the Council with a
vix-page report (E/1979/64).

13. 1In 1979, the Human Rights Committee was barely three years o0ld and was
monitoring a Covenant that then had 58 States parties, almost a quarter of which
had only ratified the Covenant in the preceding two years. Only 21 of them had
ratified the Optional Protocol and 10 had made the declaration under article 41
(concerning inter-State communications), The latter procedure nad only just
entered into force (in March 1979), and the Committee had unly registered a total
of 53 communications (relating to 9 States) under the Optional Protocol. More than
four fifths (a total of 43) of those communicatlons related to only 2 States. By
the end of 1979 the Committee had adopted only one set of final views under
article 5 ‘4) of the Optional Protocol. The adoption of General Comments (under
article 40 (4)), an activity which is now regular and of major importance, had not
yel. bequn and there was not even any agqreement as to the method that might Le
followed in doing so. The report of the Committee for 1979 was 130 pages in
length., %/
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14, ihus by 1979 the General Assembly was receiving annual reports directly from
only two treaty bodies (the two Committees), although it was alsn taking note in
its resolutions of the work of the other two bodies (the Group of Three and the
Sessional Working Group). It thus had a total of 276 pages of reports to

consider. Those reports contained no General Comments (adopted by the Human Rights
Committee), no decisions or general recommendations on matters other than
procedural ones (adopted by the Committee on the Elimination of Racial
Discrimination), and only one set of final viewa in response to communications by
individuals. There were a total of 267 States parties to the 4 treaties, making an
average of 67 per instrument.

3. The treaty system in 1969

1». By 1989 the human rights treaty system had undergone a major transformation in
comparison with the situation a decade ago. Since all of the relevant
documentation of current interest is before the General Assembly and the Commission
on Human Rights at the same time as the present study, it is unnecessary to
describe the situation in detail. Briefly stated, there are now six treaty bodies
(with the addition, since 1979, of the Committee on the Elimination of
Discrimination against Women (1982) and the Committee against Torture (1988), as
well as the replacement of the Sessional Working Group by the Committee on
Economic, Social and Cultural Rights (1987). There are a total of 533 States
parties to the 6 instruments (at an average of almost 90 per treaty). The Optional
Frotocol has been ratified by double the number of States that had accepted it a
decade earlier. In so far as delegates to the General Assembly or the Commission
andeavour to read the annual reports of all 6 treaty bodies they will be conironted
(on the basis of 1988 figures) with a total of 614 pages.

16. Thus, in quantitative terms, the General Assembly at its forty-fourth session
is, by comparison with its work-load a decade earlier, expected to consider the
reports of 50 per cent more treaty bodies (from 4 to 6), to deal with instruments
that have double the number of States parties (from 267 to 533) and to read well
over double the amount of documentation (from 276 to 614 pages).

17. It is in the qualitative rather than the quantitative realm, however, that the
greatest change has taken place. By comparison with a decade ago the annual
reports are generally less procedurally oriented and contain far more information
of substantive relevance beyond the confines of the treaty régime itself. 1In 1979
none of the treaty bodies had adopted any general comments. A decade later, the
Hunan Rights Committee has adopted 17 such comments, the Economic, Social and
Cultural Rights Committee has adopted one and foreshadowed others, the Committee
against Torture is empowered by the relevant Convention to adopt General Comments,
the Committee on the Elimination of Discrimination against Women has adopted 13
general recommendations and 2 suggestions, and the Committee on the Elimination of
Racial Discrimination has adopted 7 general recommendations and a significant
nunber of decisions. It is not so much the overall number of these types of
statements nor their length that are most significant. Their true relevance lies
in the importance that the respective committees attach to them and the extent to
which they assume that States parties and other interested observers will take
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account of their content and implications in interpretling or applylng the relevant
treaty provisions. They are therefore of cumulative relevance, in the sense that a
full appreciation of the work of a particular Committee in 1989 might require an
understanding of a range of General Comments it has adopted in previous years but
which are not reprinted in its current annual report.

18. 1In addition to General Comments and other similar statements, the bulk of the
treaty bodies annual reports are taken up by summaries of the consideration of
individual State party reports. As the transition has been made from the
consideration of initial reports to that of periodic reports and as the Committees
have become more specific and more sophisticated in their requests for detailed
information, these summaries have also bhecome more complex. In addition, their
relevance is increasingly perceived not to be restricted solely to the State party
concerned. They too must thus be taken into account by observers wishing to obtain
a full understanding of the.Committees' approach in matters of both normative
(substantive) and procedural import,

19. Finally, the situation in 1989 differs dramatically from tiat of a decade ago
in terms firstly of the sheer volume of individual communications being received by
the Human Rights Committee in particular and secondly of the jurisprudential
significance and complexity of many of the relevant decisions. In its 1988 report,
the Committee noted that there had been "an exponential growth in the number of
communications submitted to it" and observed that while it had had 33 pending cases
before it at the end of 1986, the figures for the following two years were 49 and
116 respectively. §/ Moreover, in its early years, many of the Committee's
decisions on the merits dealt with cases of physical and psychological abuse where
the facts rather than the law were principally in dispute. Procedural rather than
substantive natters were also often the major focus. 1In recent years, the range of
issues dealt with has increased considerably and the jurisprudential
interpretations adopted by the Committee have sometimes had a significance ranging
far beyond the immediate case in hand. In the Committee's 1988 report, for
example, important decisions in response to communications dealt with matters such
as the rights of aliens (or non-citizens), the double jeopardy rule, equality
before the law and the principle of non-discrimination, protection uf the family
and of children at the dissolution of marriage and the protection of persons
belonging to minorities. Each of these declisions is therefore of direct importance
to specific activities currently being undertaken in other United Nations human
rights forums.

4. The treaty system in _1994: a glimpse into the future

20. A few bare facts must suffice to provide an indication of the likely shape of
the treaty system five years from now., 1In the first place, current proposals for
the creation of at least two more treaty bodies (dealing with the rights of the
child and of migrant workers, respectively) are likely to have reached fruition by
that time, bringing the total to eight. Secondly, the number of States parties is
likely to have grown at a steady pace and the extent of reporting obligations will
have been extended by the entry into force of the two new treaties. The number of
communications being processed will probably have risen dramatically as the Human
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Rights Committee's work becomes even better known, as the procedure of the
Committee on the Elimination of Racial Discrimination outlined in article 14 of the
relevant Convention moves well beyond its current rather embryonic stage and as the
Comnittee against Torture begins to attract a sizeable number of communications.
There is also good reason to expect that the rate of acceptance by States of the
special procedures relating to communications will accelerate in the years ahead
compared to the rate achieved over the past decade. Finally, it seems highly
likely that the various treaty bodies will be making increasing use of the
technique of adopting General Comments and similar statements. If all of these
trends are confirmed, it seems reasonable to predict that the total volume of the

8 annual reports could easily reach 1,000 pages at some point during the 1990s.

B. Implications for the treaty system of the general expansion
of multilateral hwnan rights activities

21. The past two decades have witnessed a major expunsion not only in the human
rights treaty system but also in the United Nations human rights programme as a
whole. A similar expansion has also occurred within the framework of other
multilateral groupings. While th.se developments are clearly to be welcomed, it is
also necessary to acknowledge thit they heve helped to render the challenges facing
the treaty bodies considerably more complex than they might otherwise have been.

In the present context it must suffice to note four areas in which particular
expansion has taken place,.

22. 'The first area is human rights standard-setting, which is generally recognized
as one of the most impressive achievements of the United Nations human rights
programme. This activity has yielded not only the treaties on the basis of which
the various treaty supervisory bodies have been established but also a wide range
of other international standards. Thus for example the United Nations Compilation
of Intecrnational Instruments 7/ contains the texts of 65 different instruments
adopted between 1948 and 1986 (as well as 2 others adopted in 1926 and 1930,
respectively). While the average rate of adoption of new standards has remained
relatively constant over this period, the result of 40 years of consistent activity
is an extensive accumulation of standards, which are, in most cases, of direct
relevance to the work of one or more of “he treaty bodies. Although the treaty
bodies are not called upon to apply, and much less to interpret, any standards
other than those contained in their respective constitutive instruments, a
familiarity on the part of members of the Committees with all relevant
international standards is clearly desirable in order to avoid potential
inconsistency and confusion. As the total number of instruments continues to grow,
the difficulty of mastering the relevant hody of international legal provisions
tlso increases,

23. The second area of expansion of direct relevance to the work of the treaty
bodies concerns the range of activities undertaken by the principal Charter-based
organs and in particular the Commission on Human Rights and the Sub-Commission on
Prevention of Discrimination and Protection of Minorities. Over the past decade,
there has been a major expansion in the work of these bodies, particularly in the
context of thematic procedures (dealing with summary or arbitrary executions,
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torture, disappearances and religious intolerance), country-specific procedures,
advisory service activities and studies and standard-setting activities of general
relevance. In monitoring States parties' compliance with their treaty obligations
it is clearly desirable that each Committee be adequately informed of relevant
developments in these other contexts. This entails, however, che continuing review
of an increasingly voluminous documentation. In addition, there is a growling
tendency for the Commission, the Sub-Commission and the Commission on the Status of
Women, as well as various other bodies (in addition, of course, to the General
Assembly and thc Fconomic and Social Council), to address the activities of the
treaty bodies directly in their respective resolutions. Whatever the formal status
of such resolutions yis-a-vis the individual treaty bodies, the more or less
explicit policy suggestions they contain clearly need to be taken into account.

24. The third area of expansion concerns the broad range of United Nations
activities about which the treaty bodies should be reasonably well informed if they
are to be fully effective in their own work, Obvious examples include the
desirabllity of an awareness on the part of the members of the treaty bodies of the
current position in relation to the drafting of new treaties in the field of human
rights, such as those dealing with the rights of children and migrant workers.

The less obvious examples include the relevance to the work of the Committee on the
Elimination of Discrimination against Women, for instance, of the activities of a
vast array of United Nations bodies dealing with women's issues. Thus, a recent
"cross-organizational programme analysis of the activities of the United llations
gystem for the advancement of women" prepared by the Secretary-General identified
over 500 "legislative instruments" (resolutions and decisions, etc.) adopted
primarily during the period 1975 to 1988 (E/198Y/19, para., 17). While Committee
members clearly do not require a detailed knowledge of all of these instruments (or
of the programmes to which they have given rise) in order to carry out the tasks
entrusted to them by the Convention, a certain level of awareness is obviously
desirable.

25. The final area of expansion concerns human rights activities being undertaken
in other multilateral contexts, and particularly by the principal regional
organizations. The General Assembly has consistently emphasized the importance
that it attaches to regional human rights initiatives as a complement to United
Nations activitles, and the Commission on Human Rights has regularly received
information from, and heard interventions by, representatives of the Council of
Furope, the Organization of African Unity (OAU) and the Organization of American
States (OAS). Over the past decade. in particular, both the Inter-American
Commission and Court of Human Rights and the European Commission and Court of Human
Rights have built up an impressive human rights jurisprudence in interpreting
instruments that contain many provisions similar to those contained in United
Nations human rights treaties. The recent establishment of the African Commission
on Human and Peoples’' Rights will contribute further to building up this body of
jurisprudence. While it must be emphasized that it would be entirely inappropriate
to assume that the approach adopted by a regional organ on the basis of a regional
t.reaty could simply be transposed automatically to the international level (or vice
versa), it is nevertheless appropriate and useful for the different bodies to be
kept reasonably well informed of one another's activities. In addition to the
principal regioual bodies, reference can also be made to the relevance of the work
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of the committees of experts of the International Labour Organisatlon (ILO) and the
United Nations Educational, Scientific and Cultural C.ganization (UNESCO) that are
responsible for monitoring States parties' compliance with a range of relevant
human rights-related treaty obligations.

C. The treaty system as the cornerstone of the United Nations
hunan rights programme

26. As noted earlier, it in true in a strict legal sanse that the output of each
treaty body is of direct applicability only in conunection ith the performance of
the specific tasks accorded to it in the relevant treaty. Thus, it can be argued
that the approaches that it adopts and the jurisprudance “hat emerges from its
varlous activities are of direct relevance only to those States which have ratified
the treaty and then only in situations in which the treaty régime is clearly
applicable. However, such a narrow, legalistic characterization of the role of the
treaty bodies is artificial at best, and misleading at worst. Taken to its logical
extreme it could, for example, be used to justify the conclusion that the effective
functioning of a given treaty bcdy is of no particular concern to tha policy-making
organs or that the interpretation accorded to a particular norm by the appropriate
treaty body should not necessarily affect, in any way, the approach to an identical
or very similar norm by another body (whethur a policy-making organ or another
treaty body). However, propositions such as these have been consistently
cont.radicted by the policy and practice of virtually all of the relevant bodies.

27, Several examples are sufficient to demonstrate the extent to which the treaty
hodies have come to be seen as an indispensable cornerrtone for the activities of
the United Nations human rights programme as a whole. In the case of the Human
Rights Comnittee, the Secretary-General noted in his 19586 address to the General
Assambly on the occasion of the twentieth anniversary cf the adoption of the
Covenants that the Committee had contributed significantly to the further
elaboration of international huwan rights law in key areas (A/41/PV.54, p. 5).
Similarly, the Committee itself has defined the prospective audience of its
decisions under the Optional Protocol broadly by noting that their ready
availability had been of great value to government departments, researchers and the
general public. 8/ The assumption that the work of the Committee is of major and
direct relevance to the United Nations programme as a whole is perhaps most clearly
axpressed in Economic and Social Council resolution 1987/4, in which, inter alia.
it welcomed the continuing efforts of the Human Rights Committee to strive for
uniform standards in the implementation of the Covenant and appealed to other
hodies dealing with similar questions oI human rights to respect those uniform
standards, as expressed in the Genaral Comments of the dAuman Rights Committee.
Given the Council's specific co-ordinction mandate in the field of human rights,
such an expression of policy is of particular significance.

28. The wo~k of the Committee on the Elimination of Discrimination against Women
has also assumed major significance far beyond the immediate confines of the
relevant treaty régime, in the context of a broad range of international activities
t.ouching on the issue of non-discrimination against women. As the Director of the
Division for the Advancement of Women noted at tue opening of the Committee's
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eighth session, the Committea's work has come to lhiave an extremely important
multiplier effect in the definition of global policies. 9/ Similarly, the
important relationship between the work of the Cummittee and that of other relevant
bodies has been noted by the Commission on the Status of Women, which has indicated
in its resolution 33/3 that it shares the concern expressed by the Committee that
its recommendations be consiztwnt with recommendatious adopted by intergovernmental
bodies dealing with the ad&vancement of women or human rights issues.

29, Two final examples of interaction between the treaty and policy-making organs
may be noted. The first concerns the overlap between the activities of the
Committee on Economic, Sociai and Cultural Rights and the study on the right to
adequate food as a human right prepared by Mr. Asbjorn Eide, Special Rapporteur of
the Sub-Commission on Prevention of Discrimination and Protection of Minorities
(E/CN.4/5ub.2/1987/23). That study was specifically drawn to the attention cf the
Committee by the Economic and Social Council, which in its resolution 1988/33
invited the Committee to submit its observations thereca to the Council. 1In order
to respond to the Council's request, the Committee invited the Special Rapporteur
to make a presentation and to engage in a dialogue with it on the study 10/.
Similarly the Committee decided at its third session to invite the Sub-Commission's
Special Rapporteur on the realization of economic, sccial and cultural rights to
address the Committee at an uppropriate time. 11/ The second example concerns the
overlap between the activities of the Committee against Torture and those of the
Special Rapporteur of the Commission on Human Rights on questions relating to
torture, Mr. Kooijmans. At its second session, the Committee held an exchange of
views with Mr. Kooijmans during which it was noted that their respective functions
and mandates were different. but complementary in some respects. Members of the
Committee concluded that it was important to maintain contact in order to find the
best means of achieving cn-ordination and complementarity. 12/

30. The conclusion to be drawn from this review of current practice is that the
work of the treaty bodies ls inevitably becoming increasingly intertwined with the
overall human rights progremme of the United Nations. This fact is also clearly
acknowledged in the report cf the second meeting of persons chairing the treaty
bodies (A/44/98). This phenomenon has a number of important consequences which are
considered in the remaindexr of the present study.

IIY, REPORTING BY STATEE PARTIES

A. The importauce and functions of repoxting procedures

31. The development of reporting systems lies at the vary heart of the
international system for the promotion and protaction of respect for human rights.
The establishment of such a system, related to the provisions of the Universal
Declaration of Human Rights, was proposed within the United Nations as early as
1951 (see E/CN.4/517, p. 2). A comprehensive periodic reporting system was
subsequently established within the framework of the Commission on Human Rights in
1956 by its resolution 1 (XIf). The objectives sought to be achieved by this
system were not narrowly conceived. On the contrary, they included, in addition to
establishing an embryonic form of accountability by States in connection with their
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rasponsibilities under Articles 55 and 56 of the Charter of the United Nations the
goals of providing an incentive to Governments' efforts; constituting a source of
information for United Nations human rights activities in general; helping States
to identify areas in which they might benefit from the provision of advisory
services by the Secretary-General; and facilitating an exchange of information and
ldeas in the human rights area.

32. Nevertheless despite th. widespread support in principle for the ad _hoc
reporting system, it did not function especially well in practice. As a
congrequence, the former Director of the United Nations Division of Human Rights
concluded with deep regret in the early 1970s that the reporting system had "been
allowed to wither away without having been given a fair chance". 13/ 1In effect,
however, that system has subsequently been replaced by the various reporting
procedures established within the context of the treaties that have entered into
force beginning in the late 1960s. The central importance of the new procedures
has frequently been affirmed by the General Assembly including most recently in its
resolution 437115, in the preamble of which it recognized that:

"The effective implementation of instruments on human rights, involving
periodic reporting by States parties to the relevant treaty bodies and the
efficient functioning of the treaty bodies themselves, not only enhances
international accountability in relation to the protection and promotion of
human rights but also provides States parties with a valuable opportunity to
review policies and programmes affecting the protection and promotion of human
rights and to make any appropriate adjustments".

Lt is noteworthy that even Scates parties that have experienced difficulties in
complying with their reporting obligations have acknowledged the value of the
procedure. Thus, as one such Government (0ld the Human Rights Committee in 1988,
the system has the merit of encouraging the carrying out of "a kind of examination
of conscience demanded by the international community'. 14/

33. In an attempt to shed additional light on the various functions performed by
reporting systems, the first General Comment adopted by the Committee on Economic,
Social and Cultural Rights sets out a variety of objectives, which, in the view of
the Committee, should be served by reporting. 15/ To a large extent these
objectives would seem to be applicable to all of the reporting systems covered by
the present study. The following excerpts from the General Comment provide an
indication of its content:

2. A first_ohjective, which is of particular relevance to the initial report
required to be submitted within two years of the Covenant's entry into force
for the State party concerned, is to ensure that a comprehensive review
undertaken with respect to national legislation, administrative rules and
procedures, and practices in an effort to ensure the fullest possible
conformity with the Convenant ...

"3. A second objective is to ensure that the State party monitors the actual
situation with respect to each of the rights on a regular basis and is thus
aware of the extent to which the various rights are, or are not, being enjoyed
by all individuals within its territory or under its jurisdiction ...
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"4. While monitoring is designed to give a detailed overview of the existing
situation, the principal value of such an overview is to provide the basis for
the elaboration of clearly stated and carefully targeted policies, including
the establishment of priorities which reflect the provisions of the Covenant.
Therefore, a third objective of the reporting process is to enable the
Government to demonstrate that such principled policy-making has in fact been
undertaken ...

"5. A fourth objective of the reporting process is to facilitate public
scrutiny of government policies with respect to economic, social and cultural
rights and to encourage the involvement of the various economic, social and
cultural sectors of society in the formulation, implementation and review of
the relevant policies ...

"6. A fifth objective is to provide a basis on which the State party itself,
as well as the Committee, can effectively evaluate the extent to which
progress has been made towards the realization of the obligations contained in
the Covenant ...

"8. A sixth objective is to enable the State party itself to develop a better
understanding of the problems and shortcomings encountered in efforts to
realize progressively the full range of economic, social and cultural

rights ...

"9. A seventh objective is to enable the Committee, and the States parties as
a whole, to facilitate the exchange of information among States and to develop
a better understanding of the common problems faced by States and a fuller
appreciation of the type of measures which might be taken to promote effective
realization of each of the rights contained in the Covenant ..."

B. Current problems of reporting procedures

34. As noted in the introduction to the present study, a variety of problems have
been encountered in recent years in the operation of the various reporting
procedures. Since these have been described in some detail in the report of the
second meeting of the persons chairiug the human rights treaty bodies and in the
reports of each of the relevant Committees, it is unnecessary to cover the same
ground here. It must suffice to note that the principal manifestations of the
problems are inadequate or unsatisfactory reports and the non-submission of
reports. While the former problem has been the subject of frequent comments in the
various committees, its magnitude cannot readily be measured. The latter problem,
however, can be guantified. Thus, as at 1 June 1988, when 146 States were parties
to one or more of 6 treaties covered by the present study, the number of overdue
reports totalled 626 (leaving aside che Convention against Torture, under which
reports were not yet due as at that date). This compared to a total of 460 overdue
reports 2 years earlier (when only 3 less States were involved). 16/ As at
September 1989, there were 195 reports overdue from 87 States parties to the
International Convention on the Elimination of All Forms of Racial Discrimination.
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At the same time, 44 reports were overdue from 37 States parties to the
International Covenant on Civil and Political Rights.

35, 1In the following review of some of the dimensions of the current problems it
would seem appropriate to bear in mind two factors. The first is that the
reporting system, for all its shortcomings or weaknesses, has developed very
rapidly in less than two decades and that it has, in a number of respects,
surpassed the expectations that might reasonably have been held out for it
originally, Thus, the principles underlying the system remain valid., What is
required is not a sweeping overhaul but a systematic endeavour to respond to
changing circumstances. The second factor is that there is evidence to support the
existence of a positive correlation between the efficiency and effectiveness of
reporting systems and the extent to which States parties take their reporting
obligations seriously. The most important implications of this proposition are
that the treaty bodies themselves can play an important part in resolving some of
the existing problems and that one of the best ways of doing so is to demonstrate
that the results achieved by the process justify the efforts made by States parties
to comply fully with their obligations. Seen from a different angle, this also
implies that any measures designed to make the system more effective by being less
demanding may well be counterproductive.

C. The burden of coexisting reporting systems

36. It has been suggested with increasing frequency in recent years that one of
the most significant problems facing States parties is the cumulative impact of the
demands placed upon them for reporting on human rights matters. While the focus of
the present study is limited in scope, it should be noted that such problems of
proliferation are by no means limited to the human rights field. 17/

37. The problem of proliferating requests for human rights reports is a
multifaceted one. Viewed from the perspective of a specific State, requests may
emanate from any or all of the following sources: (a) United Nations treaty
bodies; (b) United Nations policy-making organs and most notably the Commission on
Human Rights and the Sub-Commission on Prevention of Discrimination and Protection
of Minorities and their respective subsidiary bodies; (c) specialized agencies and
in particular ILO and UNESCO; (d) regional human rights treaty bodies; and

(e) regional human rights policy-making organs. A variety of other, less formally
institutionalized sources of requests for information could also be cited. Some of
the non-treaty-based procedures are in effect quite formal. An example is the
procedurea for the effective implementation of the Standard Minimum Rules for the
Treatment of Prisoners, adopted by the Economic and Social Council in its
resolution 1984/47 and endorsed by the General Assembly in resolution 39/118 of

14 December 1984. Under those procedures, Governments are requested, inter alia.
to respond to the Secretary-General's periodic inquiries on the implementation of
the Rules and on difficulties encountered. In addition, new proposals for similar
procedures relating to non-binding standards continue to be made in various
contexts. An example is the drafting of a declaration on the rights of indigenous
populations in connection with which the need for an effective implementation
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mechanism has frequently been stressed in the Working Group on Indigenous
Populations.

38. The cwnulative burden of these various procedures (each of which is no doubt
easily justifiable in its own right) is also q:eetly exacerbated by the fact that
States which have ratified the International Covenants on Human Rights also tend t»>
have a significantly higher rate of adherence to human rirhts treaties generally
than do those which have not. In the present context, it need hardly be said that
there is a fundamental difference between reporting obligations undertaken by
virtue of treaty ratification (or accession) and requests for repsrts that emanate
from other sources. Nevertheless, this difference might not always be uppermost in
the minds of those national offi:ials who are inundated with requests for
intcimation. Thus, one means by which to reduce the overall pressure placed upon
the responsible authorities at the natioanal level would to be seek to reduce or
rationalize the number of ad hoc requects for information generated by the
policy-making organs. In that regard, it may be that greater use should be made by
the latter of information provided to the treaty bodies (assuming, of course, that
States which are not parties to the relevant treaties would still be asked to
provide the information required).

}9. In general terms, three meusures have been identified with a view to reducing
the considerable reporting burden already borne by many Stetes. The first is to
extend the periodicity of reporting. This has been done directly by the Committee
on Economic, Social and Cultural Rights, which has moved from a three-year to a
five-year cycle (although the five-yearly reports are to be comprehensive, whereas
each of the three-yearly reports dealt only with vne third of the substantive
articles in Part III of the Covenant). In addition, the Committee on the
Elimination of Racial Discrimination has also eased the burden on States parties by
introducing, in August 1988, a revised system providing for the submlssion of
comprehensive reports every four years (instead of two years) with brief update
reports te be submitted in the interval, Furtherr.ore, at its forty-fifth session,
the Commission on Human Rights approved a recommendation made by the Group of Three
requesting the States parties to the Convention against Apartheld to submit their
periodic reports at four-year intervals, on the understanding that they may submit
additional information to the Group at any time in the intervening period. As a
result of these changes the periodicity under all of the instrwients has become
closely co-ordinated. Reporting under the two Covenants is now required at
five-ycar intervals and under each of the othe. four conventions at four-year
intervals.

40. In time, considerable advantages may be expected to flow from this less
demanding and more closely co-ordinated periodicity. 1In drafting future treaties,
however, consideration should be given to vesting a degree ot discretion in the
treaty body as to the periodicity of reporting. 18/ This would ensure that the
system has a built-in element of flexibility while at the same time not simply
permitting the meetirgs of States parties to determine for themselves how
frequently (or infrequently) they might wish to report.

41. The second measnre designed to reduce the burden on States, or at least to
spread it more evenly over time, is to seek to ensure that the due date for a given
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State party's reports under the different treaties is staggered as far as
possible. Once the treaty system has begun to make effective use of
computerization it should be relatively easy to work out a co-ordinated schedule
for each State.

42. The third measure is to seek to reduce the extent of overlapping reporting
requirements, an issue to which we now turn.

D. Reducing overlapping reporting regquirements

43. Perhaps the most important, but also the most difficult, way of reducing the
overall reporting burden on States is to encourage the respective treaty bhodies as
well as the States parties themselves to adopt measures designed to reduce the
overlapping of existing reporting demands. The easiest way of doing this is
through the harmonization and consolidation of the reporting guidelines. This is
only feasible, however, with recpect to what may be termed the "country profile" or
the initial part of each State party's report. That approach has been endorsed in
principle by the two meetings of the persons chairing the treaty bodies (see
A/39/484, para. 29, and A/44/98, para. 79) and has been considered in detail by
each of the Committees during the course of 1989. The adoption of such an approach
can be expected to save time for the reporting State and to ensure that each
Committee is presented with a reasonably comprehensive general profile of the State

party. It does not go very far, however, in tackling the larger problem of
dAuplication,

44. The problem of overlapping competences among the various tieaty bodies is an
inevitable consequence of the approach adopted by the United Nations compared to
that of, for example, the Council of Europe. While the latter started with a
sirgle core treaty (the European Convention on Human Rights) and has subsequently
expanded its scope by adding concentric circles around the core, the United Nations
chose instead to supplement its two principal Covenants with a series of
independent and increasingly narrowly focused instruments dealing in more detail,
or with greater specificity, with issues that, to a significant extent, are also
dealt with in the Covenants. Moreover, since each instrument ‘s designed so that a
State could become a party to it without necessarily heing a party to any of the
other treaties and since each treaty body is entirely separate from the others,
overiapping competences are effectively ensured.

45. The nature and extent of the problem are best illustrated by taking an
example, Many different rights could be used for the purpose but the right to
freedom of association is probably as good as any. The right is recognized in five
of the six treaties covered by the present study. It is also contained in each of
the draft conventions dealing with the rights of the child and of migrant workers
respectively. Moreover, the two principal ILO Conventions dealing with that right
have (as at 1 January 1989) been ratified by 99 States (in the case of Convention
No. 87 of 1948 on Freedom of Association and Protection of the Right to Organize)
and 115 States (in the case of Convention No. 98 of 1949 on the Right to Organize
and Collective Bargaining). 19/ Thus any State that is a party to all or most of
these treaties is obligated to submit periodic reports under each and every one of
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them detalling the situation with respect to, intarx_alia, the right to freedom of
association,

46. The principle of non-discrimination is dealt with by an even larger number of
treaties and gives rise to even more complex questions relating to the overlapping
competences of different treaty bodies. Some in‘ication of the overall extent of
overlapping among the six United Nations treaty bodies is provided by an analysis
undertaken by the Secretary-General (E/C.12/1989/3) in response to a request by the
Committee on Economic, Social and Cultural Rights, endorsed hy the Economic and
Social Council in its resolution 1988/4, that a report be prepared '"showing clearly
the extent and nature of any overlapping of issues dealt with in the principal
human rights treaties, with a view to reducing, as appropriate, duplication in the
different supervisory bodies of lissues raised with respect to any glven State
parcy'.

47. Tackling the problem of overlapping competences is however far more difficult
than ascertaining its extent. The principal difficulty is that, in formal terms,
each treaty constitutes a separate legal régime with its own precise obligations,
lti own specific normative formulations, its own set of States parties and its own
monltoring body. Thus, for example. in response to a suggestion that it shoull not
be necessary to provide information to the Human Riyhts Committee on matters on
which a report will be made to another treaty body, a member of the Committee has
rucently written:

"How can it be right, as u« matter of law or otherwise, that States enter into
an obligation to provide information and submit to exmmination under Treaty A,
but declare that unnecessary in part because of new arrangemen.s entered into
with certain other States under Treaty B? Even were the monitoring and
compliance provisions in the later treaty equally effective (which is not
generally che case) the suggestion is unacceptable. States willi £ind a rather
firm response from the Committee on Human Rights to this proposal as to how
future reporting suould be handled: the integrity of the Covenant
implementing procedures would seem to be at stake." 20/

48, Yet this response would seem to be based upon a misunderstanding of the
proposals that have been made and that do, in fact, appear to offer the best
medium-term solution to the problem. The proposal is not that States parties
should be exempted from their reporting obligations under one treaty because they
have already reported under a different treaty. Rather it is that where a State
has already provided information in a report to one treaty body that it believes
should also be taken into account by another treaty body, the relevant information
need not be submitted and reproduced twice (or even several times). Instead a
reference to the other report should suffice. Such a procedure in no way
challenges or undermines the authority of a treaty body to request whatever
additional information it requires and nor does the consideration of the
information by one treaty body in any way prejudice the approach that another
treaty body might adopt towards the same information. It is thus fully compatible
with the preservation of the autonomy of each treaty body. 21/



A/44/668
English
Page 25

49. A comparable cross-referencing procedure is even expressly provided for in
article 17 (3) of the International Covenant on Eccnomic, Social and Cultural
Rights (see General Assembly resolution 2200 (XXI), annex), which states that:

"Where relevant information has previously been furnished to the United
Nations or to any specialized agency by any State Party to the present
Covenant, it will not be necessary to reproduce that information, but a
precise reference to the information so furnished will suffice."

The eppropriateness of moving towards a more concerted cross-referencing system may
be illustrated by the case of children's rights. Once the draft convention on the
rights of the child (E/CN.4/1989/29) has been adopted and has entered into force,
States parties to that convention which are also parties to the two Covenants will
he expected to report to three different treaty bodies on very similar issues.
Indeed, the Human Rights Committee's recently adopted General Comment No. 17 (35)
on article 24 of the Intermational Covenant on Civil and Political Rights raises
many of the same issues that are specifically addressed in the draft convention
(ree CCPR/C/21/Ad4.7). Under the circumstances, it would seem unnecessary, having
first required a State to report in great detail to the proposed committee on the
rights of the child, to then require that it reproduce much the same information in
a different report to the Human Rights Committee. Moreover, similar information
tould also be requested by the Committee on Economic, Social and Cultural Rights
under article 10 of the International Covenant on Economic, Social and Cultural
Rights.

50. The same issue of duplication also arises in connection with some of the human
rights treaties adopted under the auspices of ILO. A good example is the recent
general recommendation No. 13 (eighth session 1989) by the Committee on the

Elimination of Discrimination against Women, in which it recommended in paragraph 1
that:

"In order to implement fully the Convention on the Elimination of All Forms of
Discrimination against Women, those States parties that have not yet ratified
ILO Convention No, 100 should be encouraged to do so". 22/

Having thus encouraged ratification of ILO Convention No. 100 (which concerns Equal
Remuneration for Men and Women Workers for Work of Equal Value), the Committee
could reasonably be expected to consider permitting States parties that have
ratified both Conventions to refer to the information already provided to ILO in
those parts of their reports to the Committee on the Elimination of Discrimination
agininst Women that deal with equal remuneration for work of equal value. A similar
approach might also L. considered by the Committee on Economic, Social and Cultural
Rights in connection with ILO Conventions that are of direct relevance to the
rights contained in articles 6 to 9 of the Covenant (dealing with the rights to
work, to just and reasonable conditions of work and to social security, as well as
with trade union rights).

51. The difficult part of this proposal to encourage cross-referencing is how best
to facilitate its implementation. Appropriate efforts can be made at three
different levels. Probably the most important level is that of the States parties
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themselves, Each State should, on the hasis of the instruments that it has
ristified or proposes to ratify in the near future, seek to identify the instances
in which cross-referencing can be used effectively and appropriately and draw up
its veports accordingly. 23}/ While some States have already begun to do this it is
inevitably going to be Aifficult to achieve for those States which have very
limited resources available to devote to reporting. This might therefore be an
area in which advisory services provided by the Centre for Human Rights could be of
particular relevance. In broad terms the principle that "the specific takes
priority ovor the general'" (A/C.3/43/5, annex, p. 12) is an appropriate rule of
thumb to guide efforts to reduce duplication. Care must nevertheless be taken to
aveid elevating such a rule of thumb to the status of a hard and fast rule,
Moreover, as noted above, the use of cross-referencing must not be interpreted as
#liminating the need (i.e. the obligation) to report to a particular body but
simply as providing a less burdensome means of doing so.

52. The second level at which action may be taken is that of the treaty bodies.
Each Committee could be asked to consider providing some guidance to States parties
with respect to appropriate instances of cross-referencing that might be taken into
account. In this respect the possible computerization of the work of the treaty
bodies would obviously greatly facilitate any efforts in this direction.

3. The third level is that of the specianlized agencies and, in particular, ILO.
In 1969 the International Labour Office undertook a detailed and precise
"Comparat.ive Analysis of the International Covenants on Human Rights and
International Labour Conventions and Recommendations'". 24/ That analysis could be
ol great assistance in guiding the approach adopted by each of the treaty bodies to
the use of ILO standards and information provided by States parties thereto, The
Office should therefore be encouraged to consider the preparation of an updated and
expianded analysis that would take account of all of the six United Nations treaties
covered by the present study, Other relevant agencies could undertake similar
annlyses to the extent that it is felt that duplication in reporting could
ult.imntely be reduced as a result.

IV. FUNCTIONING OF TREATY BODIES: FINANCIAL AND
ADMINISTRATIVE ISSUES

A. Financial axrangements forx both existing and
prospective treaty hodies

1. A typology of arrangements

h4. ‘The methods applied under different human rights instruments for financing the
activities of the relevant treaty bodies have been described in detail in a note by
the Secretary-General to the Economic and Social Council (E/1989/85). In essence,
thiee different types of arrangements have been adopted:

(n) Funding entirely from the regular budget of the United Nations. This is
the case for the Human Rights Committee (with a very minor exception), 25/ the
Beonomice, Soclial and Cultural Rights Committee, the Committead on the Eliminat. - 1 of
Diverimination against Women, and the Group of Three. 26/
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(h) Funding partly from the regular budget and partly from States parties.
This is the case for the Committee on the Elimination of Racial Discrimination,
although States parties are required to cover only the travel and subsistence
expenses of Committee members, which amount to roughly 10 per cent of the total
costs.

(c) Funding entirely from States parties. This is the case for the Committee
against Torture and is also one of the two options that remain in square brackets
in bhoth of the draft conventions dealing respectively with the rights of the child
and of migrant workers. Also in this category is the Commission against Apartheid
in Sports, which will soon be established pursuant to article 11 of the
International Convention against Apartheld in Sports (resolution 40/64 G, annex, of
10 December 1985), which entered into force on 3 April 1988. That future treaty
body was not included in the terms of reference for the present study and is thus
not. specifically dealt with herein.

2. Problems encountered ln recept years

55. Three separate factors have contributed to the finance-related problems
experienced by the treaty bodies in recent years. The first is the general
financial crisis of the United Nations, which has led to a major reduction in the
level of available funding and has necessitated cuts affecting, inter alia, the
treaty bodies. The second is the failure of some States parties to pay their
assessed contrib tions due in accordance with the relevant treaty obligations. The
third factor, w' ‘h is closely related to the other two, concerns the expanding
needs of the tr .ty bodies to enable them to deal with an ever-growing work-load.
As 0 result of these factors most of the treaty bodies have been significantly
nffectud in one way or another.

56. Thus, the Human Rights Committee had its scheduled autumn session cancelled in
1986 and was only able to convene one of its two pre-sessional working groups prior
to its twenty-ninth, thirtieth and thirty-first sessions. It noted in its 1988
report that "one working group could not cope adequately with the large volume of
pre -sessional preparatory work". 27/

h7. The Economic, Social and Cultural Rights Committee has not suffered any
cutbacks but its requests for a longer session or an additional extraordinary
session have not been endorsed, because of financial constraints. Similarly, the
Committee on the Elimination of Discrimination against Women has been unable to
meet. for as long as it would have wished. Thus, for example, no action was taken
in response to its request for eight additional meetings (four days) for its 1989
session. Its problems with staffing also led it at its eighth session to give
titrong support to the proposal that financial arrangements be made that would
enable it to operate effectively. The Group of Three has not been directly
affected by the financial crisis.

h#. The Committee against Torture was prevented from holding a second session in

LYBB and its first session was of only one week's duration. As a result, reports
tubmitted by States parties in June 1988 c¢ould not be considered by the Committee

/0.
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until April 1989. The Chairman of the Committee has already observed that, without
the co-operation of States parties "in faithfully discharging their financial
obligations the long-term viability of all the activities envisaged under the
Convention, including its reporting procedures, could not be guaranteed'" (A/44/98,
para. 45), Given the severe and persistent difficulties experienced by the
Committee on the Elimination of Racial Discrimination in this regard, it would be
surprising if such problems did not arise within the foreseeable future.

$9. The Committee on the Elimination of Racial Discrimination has long suffered
from financial uncertainties caused by the non-payment of contributions by States
parties, but problems were avoided until the end of 1985 through the practice of
funds being advanced from the United Nations General Fund pending receipt of
outstanding contributions. The financial crisis put an end to that practice and,
as a result, the Committee's 1986 summer session had to be cancelled. It was
therefore unable to report to the General Assembly on its activities for the year,
as required under the Convention. Urgent appeals launched by the meeting of States
parties to the Convention as well as by the General Assembly succeeded in reducing
the arrears from $262,611 (as at 16 June 1986) to $159,319 (as at 31 July 1987).
Despite that reduction, the Secretary-General announced that, as at the end of June
1987, the funds available fell drastically short of the funds required to convene
the Committee's next session. Nevertheless, following consultations and in view of
some promises of early payment, the Secretary-General authorized a reduced session
of one week in August 1987 to enable the Committee to adopt its 1986-1987

report. 28/

60. At that session, the Committee also adopted a decision in which it expressed
grave concern at the fact that, "in spite of all the urgent appeals made by the
General Assembly, the meetings of States parties, the Secretary-General and the
Committee itself for payment of assessed contributions under the Cocnvention, the
situation impeding the proper functioning of the Committee continues to
deteriorate”., 29/ It accordingly recommended to the General Assembly that,
"pending a fully satisfactory solution to the present difficulties, it consider
authorizing the Secretary-General to continue advancing the expenses of the members
of the Committee, as was done in the past", 29/ The Assembly did not endorse that
recommendation and, as at 1 September 1988, outstanding assessments stood at
$149,328. During that year, the Committee was able to hold only one :cduced
session of two weeks®' duration. The Secretary-General informed it at the time that
thereafter the actual convening and duration of the sessions scheduled for the
future "would depend on the receipt and availability of sufficient contributions
from States parties". 30/ 1In its 1988 report the Committee reiterated its appeal
to the General Assembly to authorlze the Secretary-General to ensure its financing
on a temporary basis until a more permanent solution could be found. 31/
Subsequently, the twelfth meeting of States parties to the Convention decided that,
0s an exceptional measure, the Committee should if possible hold one extended
session in 1989. 32/ This approach was reiterated by the General Assembly in
paragraph 8 of its resolution 43/96 of 8 Necember 1988. Accordingly, a four-week
session was held despite the fact that, as at 14 August 1989, total arrears had
increased beyond the level of the previous year to $172,560.
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f1. The Committee on the Elimination of Raclal Discrimination has thus been hit
harder than any of the other treaty bodies, as a result of the financing system
established by the Ccnvention and the failure of a sizeable number of States
parties to pay their assessed contributions. The consequences have not been
insignificant. The entire supervisory system provided for in the Convention has
been placed in a limbo of uncertainty with neither States parties nor Committee
menbers knowing exactly whether scheduled sessions would actually take place, and
Lf so, for how lcng. By the end of 1988 the Committee had accumulated a backlog of
84 reports (from 54 States parties) and the representatives of many States had to
postpone the presentation of reports before the Committee. In addition, the
Committee was forced to devote considerable time to matters of financing at the
expense of substantive discussions, and the consideration of its report by the
General Assembly was dominated by the same issue.

62. It seems clear after several successive years in which appeals have been
lounched, both directly and through various intermediaries, without success, that
the existing system is unlikely to be workable in the years ahead. The reasons for
non-payment by the States parties concerned are unclear although various theories
have been put forward. The suggestion that there is a significant correlation
hetween the States parties that have not paid their assessed contributions and
those which have failed to submit reports is only partially borne out by a careful
comparison of the relevant lists. There is, however, a clear preponderance of
developing countries on the financial arrears list and this might suggest that
general international financial conditions, including the debt crisis, are an
important factor, But that explanation is also only partly satisfactory given the
very small amounts (well under a few hundred dollars annually) involved in the vast
majority of cases. Whatever combination of reasons may be identified, however, the
fuct remains that existing avenues of recourse have failed and the Committee
remains in an extromely precarious situation.

63. The most constructive approach therefore would seem to be to explore
alternative legal and admiristrative measures, as the General Assembly acknowledged
in paragraph 10 of its resolution 43/96, But such an exploration will only be
useful if undertaken as part of an overall ret of solutions to the closely
interrelated problems confronting the treaty monitoring system as a whole.

4. Before examining the various options that might be available in that regard,
it is appropriate to complete the broader picture by noting that the General
Assembly is already being asked at its forty-fourth session to determine whether a
new treaty body (the committee on the rights of the child) should be created and,
if so, on the basis of what financial arrangements. The two alternatives contained
in the draft conventlon reflect respectively the model of the Human Rights
Committee (entire regular budget funding) or that of the Committee against Torture
(entire State party funding). Moreover, the same alternatives seem likely to
emerge from the drafting of the intermational convention on the protectlon of the
rights of all migrant workers and their families, the final version of which could
perhaps be before the General Assembly at its forty-fifth session. Any solution to
the financial problems of the existing treaty bodies would thus need to take these
factors into account as well,




A/744/668
English
Page 130

3. Regular budgaet versus State party funding: some issues
of principle

65. Leaving aside for the mcment the specific characteristics of the present
situation, it would seem useful to review some of the main arguments that have been
put forward in favour of the two principal alternative approaches to financing. 1In
general terms, at least thruve types of reason have been adduced in favour of State
party funding. They are: (a) that, as a matter of princi_le, only the
beneficiaries of a treaty régime (i.e, the parties) should pay for its
implementation; (b) that goais of cosi-cutting and efficiency are better served by
State party rather than regular budget funding; and (c¢) that regular budget funding
constitutes an open-ended budgetury commitment and sets a precedent that ensures
that each and every future treaty body will be financed by the United Nations,

(a) The_user pays principle

66. The first of these arguments is, at least in part, an unsurprising reflection
of the view increasingly widely shared among economists that the user should pay
the cost of any given service or activity in order to ensure that appropriate
incentives to efficiency are not undermined. In the human rights treaty area the
assumption is that those States which voluntarily become parties to a particular
treaty should automatically expect to assume the burden involved in financing the
costs of the relevant treaty body. It must be observed, however, that any attempt
to draw direct analogies between the fiseld of human rights and fields such as
pollution, communications, trade, agriculture and so on is fraught with danger.
The political dynamics are very different, for reasons that require no elaboration,
and the element of individual self-interest on the part of any given State is
dramatically less important.

67. Nevertheless, provided that the principle is stated sufficiently broadly, it
is indeed applicable in the human rights field. The indispensable element,
however, is8 to recognize that the principeal beneficiaries of a human rights treaty
régime are, first and foremost, the international community as a whole and secondly
those individuals and groups whose human rights are promoted and protected as a
result. It is therefore the principal beneficiary - the international community -
that should bear the cost involved. This proposition may be substantiated by
reference to several lines of reasoning. The first is that, as noted above, the
principal treaties and the treaty bodles are, when taken together, the cornerstone
of the international human rights system. The work of the treaty bodies is of
direct and continuous benefit to the policy-making organs of the United Nations and
t.o every State that is seriously striving to ensure respect for human rights
(whether or not it has opted to ratify, or accede to, the relevant instruments).

68. The second, and equally important, line of reasoning is that the Charter of
the United Nations (and especially Articles 1, 55 and 56) mandates the development
of an effective and comprehensive approach to human rights as one of the principal
purposes of the Organization. 'The Charter itself (Article 13) makes clear that the
progressive development of international law and its codification are umong the
most appropriate means by which to pursue that goal. 33/ Thus specific treaties
(along with appropriate institutional arrangements, such as treaty bodies, to
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promote compliance with them) should be considered to be an integral and
inseparable part of the overall United Nations human rights system. This
expectation was frequently expressed at San Francisco in 1945 when the Charter was
approved and in Paris three years later when the Universal Declaration of Human
Rights was adopted. Since that time a comparable vision has repeatedly and
consistently been reiterated by the relevant United Nations policy-making organs.

69. In addition, as the 1988 meeting of persons chairing human rights treaty
bodies underlined, the General Assembly bears a very special responsibility for the
proper functioning of those bodies hecause they were established to monitor the
implementation of instruments adopted by the Assembly itself (see A/44/98,

paras. 70 and 83). It could also be argued that the treaty bodies are performing
one important function that was previously undertaken by the Commigsion on Human
Rights and the Economic and Social Council, which, for almost a quarter of a
ventury, reviewed periodic reports submitted by Member States on human rights
matters. 34/ This arrangement was eventually discontinued not long after the
Covenants had entered into force and the relevant bodies had begun to receive
reports from States parties to them. While it was in operation, the full cost of
the examination of the periodic reports by the Commission was borne by the regular
budget. Although the system was considered by the Economic and Social Council in
its resolution 1074 C (XXXIX) to have provided both an important "source of
information" and "a valuable incentive to Governments' efforts to protect human
rights and fundamental freedoms'", it eventually became clear that expert treaty
bodies could perform the same, as well as additional, functions much more
effectively and systematically than could the Commission. 35/ In that respect, the
establishment of the treaty bodies can be seen to have ensured the carrying out of
tasks that the Council and the Commission considered to be very important, and to
have resulted in savings for the regular budget of the amount previously spent on
the implementation cf the pre-existing periodic reporting system.

70. Another important line of reasoning favouring reguiar budget funding is that
any arrangement that imposes significant costs on States that become parties to a
human rights treaty results in the creation of a disincentive to ratification and
thus conflicts directly with the oft-stated goal of achieving universal
ratification of the principal treaties. The incongruous results of State party
funding arrangements are that those States which strengthen the overall systein by
ratifying are penalized financially while those States which do not participate are
in effect rewarded. Moreover, the latter can use the cost argument in support of
non-ratification. There is also a "free-rider" element involved since the
nationals of non-ratifying States can, at no cost to their own State, enjoy the
protection offered by the various treaties whenever they are present in the
territory of a State that is a party. Given the importance that the General
Assembly and the Commission on Human Rights have consistently attached to the goal
of universal ratification it would seem entirely inconsistent to establish
financial arrangements for new and existing treaty bodies that will clearly not
contribute to that goal and may in fact directly undermine its realization.

71. A final point in this context is that the acceptance of regular budget funding

for some treaty bodies combined with an insistence upon State party funding for
others has the presumably unintended consequence of establishing invidious

/ens
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distinctions among the different bodies and thus implicitly reflecting a priority
for certain issues at the expense of others. For example, it is difficult to
understand, in terms of the principles involved, why the general budget should be
used so as to enable the Committee on Economic, Social and Cultural Rights to meet
regularly and function effectively but not to contribute in any way to the efforts
of the Committee against Torture or the Committee on the Elimination of Racial
Discrimination. It might in theory be possible to conceive of treaties that deal

rrsulting bill. But it is clear that torture and racial discrimination could not
be fitted into such a category. The vulnerability of a few specific treaty bodies
to the . ~n-performance of their financial obligations by a limited number of States
parties i; thus extremely difficult to defend as a matter of principle,
pParticularly at a time when the General Assembly continues to attach major
importance to the functions they serve in the context of the overall United Nations
human rights pPrograume.

(b) The efficiency argument

72. The second argument that is often used is that State party funding is
preferable in the interests of efficiency and as part of the overall cost-cutting
effort. The argument appears to be jremised on the assumptions that:

treaty body operates efficiently. The first of these assumptions rests on the
belief that if States parties value the product in juestion (the treaty body) they
will pay for its functioning. 1If they do not pay, then the product must be
defective in some way. But this reasomning is disingenuous because it not only
overlooks the many reasons why a given State party might be unable to pPay or might
fail to pay in error but, more importantly, it ignores the reality that a de_facto
veto is vested in a small group of States parties that might have a strong
perceived self-interest in pPreventing the operation (or at least the effective
operation) of the relevant treaty body. 1In short, the laws of supply and demand
tend to operate inversely (or even perversely) in the case of human rights treaty
bodies. If the supply side is strong (i.e, if the Committee is performing
effectively) the demand may well be weak (i.e. some States parties might not be
appreciative of the Committee's efforts), Conversely, if the demand by States is
strong, there is at least a chance that it is because the Committee is perceived to
be innocuous and ineffectual. The important point, however, is simply that a body
responsible for monitoring States' compliance with human rights obligations cannot

73. The second assumption in support of the efficiency argument is that the States
parties are better placed “han the General Assembly to promote efficiency. ‘The

leos
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experience of recent years does not bear out this assumption, however., On the one
hand, the States parties have only an extremely biunt weapon at their disposal in
the form of non-payment or withholding of assessed dues. Apart from the fact that
that weapon can only be used as a result of non-compliance with the treaty-based
obligation to pay, it does not enable States to promote or encourage specific
procedural innovatious designed to ensure the most efficient use of the available
resources. On the other hand, the Committees themselves, partly at the urging of
the General Assembly and the Economic and Social Council have, in recent years,
already introduced a wide range of measur2s designed to promote efficiency while at
the same time maintaining or even increasing vffectiveness. In this regard, it may
hbe noted that if the meeting of persons chairing the treaty bodies is to become a
regular event, it can become ar important vehicle for sustained reflection and the
promotion of appropriate mez2sures and innovations.

74. In situations where there appears to be no alternative to the imposition of
budgetary restrictions, the General Assembly is the organ that is best placed to
ensure that the measures taken are principled and of general applicability. The
alternative, which is to leave the fate of each treaty body to chance, is arguably

the least efficient means of promoting independence, predictability and even value
for money.

(c) Concern about an open-ended commitment

75. A recurring argument used against regular budget funding for human rights
treaty bodies is that such a policy implies an open-ended commitment by the General
Assembly to fund an unlimited number of new bodies in the future. While this fear
can easily be exaggerated, it would nevertheless seem to have some validity. The
expanse of providing regular budget funding for what could, in around five years'
time, be as many as eight separate treaty bodies constitutes a considerable
budgetary burden. Moreover, unless the assumptions that have tended to operate up
until now are substantially modified, there is every reason to expect that various
new treaty bodies will be proposed (and perhaps created) over the next decade or
two. Concern abou: overall expenses thus serves to reinforce the suggestions put
forward elsewhere In the present study to the effect that considerations of
efficiency, consisvency, manageability and transparency all militate in fa  ur of
seeking to encourage restraint in the creation of new treaty bodies. Given that
the total United Nations human rights budget is limited, the addition of new bodies
is almost certain to diminish the financial and staff resources available to all of
the Committees, including the axisting ones.

76. If the validity of this line of reasoning is accepted, it might be appropriate
for the General Assembly to begin to consider means by which restraints, or perhaps
more accurately, inhibitions can be placed upon the creation of new bodies, apart
from those which are already in the pipeline. The present study suggests some
means by which that objective could be achieved without limiting the effectiveness
of the existing system. What is required is an approach that would both assure the
effective functioning of the existing bodies (as well as those dealing with the
rights of the child end of migrant workers) and encourage restraint in the creation
of new treaty bodies for which regular budget funding would be sought. Such an
approach offers the potential both to control the overall amount of resources

/'l‘




A/44/668
English
Page 34

axpended and to address existing problems more directly and openly. The existing
approach, in contrast, by permitting continuing uncertainty to shroud the
activities of some of the Committees, by allowing others tu operate at levels that
make effective functioning difficult and by creating new committees whose financial
foundations are inherently unstable, does nothing to rnsolve the fundamental
underlying problems. A comprehensive solution is therefore required in order to
ensure the evolution of an enduring, stable, independent and effective human rights
monitoring system, in accordance with the United Nations long-standing and
frequently affirmed commnitment.

4. Voluntary contributions

77. It has sometimes been suggested that a third alternative to either State party
or regular budget funding should h. explored. It would consist essentially of
voluntary contributions either by States (whether parties or not to the treaty in
question) or by international agencies with a special interest in an issue (such as
the United Nations Children's Fund (UNICEF) in the case of the nroposed committew
ou the rights of the child, or even ILO in the case of the committee proposed to be
established under the draft convention dealing with migrant workers). But thils
solution does not stand up to serious scrutiny and has little to recommend it. 1In
the first plac2, the money required is highly unlikely to be forthcoming, for a
variety of reasons that require no elaboration here. Secondly, such an approach
would leave the Committee(s) concerned entirely vulnerable to the vagaries of
domestic political and budgetary considerations in the donor State(s) or agencies.
Thirdly, such dependence on the generosity of individual States or agencies would
be patently incompatible with the notion of an indipendent and impartial treaty
body that transcends specific national interests., In essence, then, the voluntary
contribution option would amount to a negation of the basic principles underlying
the creation of expert monitoring bodies and woulcd amount to an abdication of its
responsibilities on the part of the General Assembly (as the body responsikle for
drafting the arrangements contained in the relevant treaty).

5. The practical implications of securing regulax budget funding

78. The General Assembly has, on a number of occasions, expressed its ccacern over
the precarious and unsatisfactory nature of the financial situation of some of the
treaty bodies. The analysis contained in the preceding section has suggested that
reqular budget funding for all of the treaty bodies is, as a matter of principle,
the most desirable means by which to aveoid or resolve such problems in the future.
In practice, however, the situation is somewhat more complicated and any analysis
requires that account be taken of the different status of the various treaty
bodies. For this purpose, three categories can be identified: (a) existing treaty
bodies funded wholly from the regular budget; (b) existing treaty bodies funded at
least in part by States parties; and (c) new treaty bodies.

79. The first category presents no problems of principle with respect to funding,
at least as long as the General Assembly continues to ensure that adequate funding
is available. This category includes the Human Rights Committee, the Committee on
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Economic, Social and Cultural Rights, the Committee on the Elimination of
Discrimination against Women and the Group of Three under the Apartheld Convention.

0. The third category also presents no problems of a legal nature at this point
in time. Iv» the Goneral Aszsemhly wishes to endorue the principle of regular budget
funding when it considers the draft conventions dealing with the rights of the
child and of migrant workers, there is no obstacle in its way. The subsequent
chnllenge, which will be to secure the necessary funds from within the confines of
an elready tight budget 1is beyond the scope of the present study. It may also be
observed that if the State party financing method is chosen for these new
instruments the chances would appear to be very high that, within a few years, the
ieneral Assembly will again be confronted with financing problems such as those
which have already featured prominently on its agenda for the past several years,

81. With respect to the second category, there are already significant problems
implicit in any suggestion that regular budget funding should, in principle, be
provided. Two treaty bodies belong in this category. They are the Committee
dgainst Torture and the Committee on the Elimination of Racial Discrimination.
While the problems of the former have not yet manifestud themselves in any acute
forin, those of the latter are immediate and urgent. Thus, in paragraph 10 of its
resolution 43/96, the General Assembly expressly acknowledged the need to explore
"possible administrative and legal measures for improving the situation facing the
Commnittee",

82. If one can accept in general terms the conclusions reached in the preceding
part of the present study, which point to the strong desirability of regular budget
funding for the principal treaty bodies, then these two Committees should clearly
he supported by such arrangements. Each deals with an issue (torture and racial
discrimination, respectively) that is classified by virtually all authorities as a
rule of general international law binding upon all States. 3%/ Indeed most
authorities go even further and characterize the prohibitions against both torture
and racial discrimination as peremptory norms (jus cogens) from which no derogation
is permissible. 1In addition, in a frequently quoted opinion, the International
Court of Justice in the Barcelona Traction Case (Second Phase) characterized
certain human rights obligations as being of such fundamental importance that "all
States can be held to have a legal interest in their protection; they are
vbligations erga_omnes". 37/ While the Court referred specifically to racial
discrimination and slavery there is little if any doubt that torture would today be
place an the same category. Thus the generally recognized international legal
interest that all States have in prohibiting torture and racial discrimination
leinds to a very strong argument in favour of the proposition that all States also

hiwe an interest in ensuring the effective functioning of the respective treaty
hodies.

3. However, the funding provisions contained in the respective treaties
vonstitute a major obstacle to the implementaticn of such a policy. The basic
international legal principle of pacta sunt servanda, 38/ which is reflected in the
formulation contained in article 26 of the Vienna Convention on the Law of Treaties
tv the effect that "every treaty in force is binding uvon the parties to it and
must be performed by them in good faich", is of equal applicability to the
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implementation provisions of a treaty as it is to the substantive or normative
pr- #isions, §States can therefore not be absolved of their financial obligations
under the relevant treaties either through unilateral action or through action by
the General Assembly.

84. The long-term solution would therefore seem to be to invoke the amendment
provisions contained in the two treaties in order to provide that responaibility
for funding be vested in the United Nations, The steps required to propose and
adopt such amendments are dealt with in the final section of the present study.

85. Any appropriate short-term solution to the present problems would need to
balance two equally important considerations. The first, to which we shall return
later, is to ensure the effective functioning of the relevant treaty bodies. The
second is to snsure that every effort is made to promote respect for the principle
of pacta _sunt servanda by insisting that States parties honour all of their
existing treaty obligations, including those relating to financing. The Guneral
Assembly and other relevant bodies (including the meetings of States parties to the
various treaties) should continue tc emphasize the importance of prompt payment of
assessed dues and should note that failure to do 80 constitutes non-compliance with
the relevant treaty obligations. However, in view of the very limited success of
the specific measures of this nature that have so far heen taken to encourage
payment, it may be necessary to explore additional avenuas.

86, One positive measure that has been suggested is to solicit voluntary
contributions to make up for the outstanding assessed contributions, This would
probably be financially feasible in the case of the International Convention on the
Elimination of All Forms of Racial Discrimination because the cost involved in
eliminating all of the current arrears would be less than $200,000, It would be
considerably less feasible in the case of the Convention against Torture if a
significant number of defaulting States were to be involved. Thus, for example,
the proposed programme budget for the biennium 1990-1991 estimates that §3,500,000
will be required to fund the activities of the Committee against Torture for the
two-year .period. 39/

87. The most obvious objection to voluntary contributions in this context is that
they would not constitute payment of the arrears owed by the defaulting States
parties themselves. But this legal formality could readily be overcome by donor
States providing earmarked funds to the defaulting States on the condition that the
funds be used specifically to pay the relevant arrears to the United Nations.
Another objection is that the principle of voluntary contributions is, as argued
above, not readily compatible with the independence and impartiality of the
relevant treaty body. Even this objection could be partly overcome if the funds
were contributed by a significant number of States (thereby diminishing the risk
that. the Committee might be seen to be indebted to a particular State) and if the
exercise were undertaken on a once only basis so that no guid pro guo could
possibly be implied,

8. There remain two compelling objections, however. In the first place such an

action would set an unfortunate precedent by which defaulting States would in
effect be financially rewarded and it would probably create the expectation that

/l..
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the exercise could easily be repeated wheraever necessary. Secondly, and of the
greatest practical importance, is the fact that such an approach would be no more
than a temporary palliacive, which would fall very far short of providing any
long-term solution. There would pe nothing whatsoever to prevent the defaulting
States from behaving in an identical fashion the very next year, thus creating
exact.ly the same dilemma within a year or two.

89. It is probably for these reasons that various negative measures have also been
suggested. The most important of these is the proposal that the meeting of Status
parties to the International Convention on the Elimination of All Forms of Racial
Discrimination should consider suspending the voting privileges of those States
which have failed to pay their outstanding arrears, In this connection, an analogy
is sometimes drawn with the provision in Article 19 of the Charter of the United
Nations, which states that:

"A Member of the United Nations which is in arrears in the payment of its
financial contributions to the Organization shall have no vote in the General
Assembly if the amount of its arrears equals or eiceeds the amount of the
contributions due from it for the preceding two full years. The General
Assembly may, nevertheless, permit such a Member to vote if it is satisfied
that the failure to pay is due to conditions beyond the control of the Member."

On the face of it, however, such an analogy would appear to be less than entirely
convincing. Thus, for example, it is questionable whether a specifically focused
human rights treaty with a limited range of objectives can be readily analogized to
a treaty of such fundamental and enduring importance as the Charter, one of the
main purposes of which i. to create an international organization. But, be that as
it may, the principal problem is that whereas the suspension of voting privileges
under the Charter is based directly on an explicit provision of that treaty, no
such provision exists in the case of the Convention. The invocation of such a
sanction would thus have to be based on the law of treaties rather than on a simple
analogy with the Charter,

90. Although a full-fledged legal analyetis of this issue is beyond the scope of
the present study, a preliminary assessment may be appropriate. 1In general terms,
the Vienna Convention on the Law of Treaties of 1969, 40/ can be used s a
reference point although, as a matter of law, it is not formally applicable to the
International Convention on the Elimination of All Forms of Racial Discrimination,
which was adopted well before the Vienna Convention entered into force on

27 January 1980. 41/ Nevertheless, it is today widely regarded as a reflection of
customary international law rules that can be considered to be applicable to the
treaties in question. 42/

91. In essence, the claim to be made against the non-paying or defaulting States
parties that have accumulated substantial arrears would be that a material breach
of the relevant treaty has occurred. 1In other words, in the case of the
International Convention on the Elimination of All Forms of Racial Discrimination,
article 6 (6), which provides that "States parties shall be responsible for the
expenses of the members of the Committee while they are in performance of Committee
dutles", has been breached. In such a case, the provigsions of article 80 of the

,lll




A’744/668
Fngiish
Page 38

Vienna Convention would appear to be applicable. 43/ The relevant part of
paragraph 2 (a) of article 60 provides that:

"2. A material braach of a multilateral treaty by one of the parties entitles:

"(a) the other parties by unanimous agreement to suspend the operation of
the treaty in wnole or in part ...:

"(i) in the relations between themselves and the defaulting State".

The meeting of States parties to the International Convention could thus choose to
apply such a procedure in order to suspend the operation of the relevant parts of
article 8 (1), which provides that the members of the Committee shall be "electwd
by States parties from among their nationals" and of article 8 (4), concerning
voting at the meeting of States parties, with respect to those& States which have
failed to pay their assessed contributions. (The meeting could decide for itself
whether to apply such a rule equally to all States in arrears regardless of the
amount. or time involved or to establish some criteria such as, for example, $1,000
or more over a period to two years or more.) The main legal objection to this
procedure might be based on article 60 (5) of the Vienna Convention, which provides
that article 60 (2), inter alia, does "not apply to provisions relating to the
protection of the human person contained in treaties of a humanitarian character,
in particular to provisions prohibiting any form of reprisals against persons
protected by such treaties". However, there would be strong grounds on which to
argue, in response, that this provision would only apply if an attempt were made to
suspend one of the subctantive provisions of the Convention designed to promote
respect for human rights. It would not apply in the case of a purely procedural
provision.

92. The principal practical problem raised by the proposal is that the suspension
of one State's voting privileges (along perhaps with suspension of the right to
nominate a candidate for the Committee) would require unanimous agreement by all of
the other States parties. Another difficulty is that the imposition of such a
penulty might not necesserily be sufficient to persuade a defaulting State to pay
its arrears. On the other hand, it may be that the very threat of such action
would serve to underline the seriousness of the situation and would thus be
sufficlent to provoke compliance.

93. Another nejative sanction that has been mentioned is to invoke article 11 of
the Convention, which provides that "lf a State Party considers that another State
Pirty 14 not giving effect to the provisions of this Convention, it may bring the
matter to the attention of the Committee'. While this procedure was probably not
expacted by its drafters to be invoked in such a situation, there does not appear
to be any compelling reason why it could not be, provided that an individual State
party were prapared to make the required formal communication., The principal
consideration favouring this procedure would seem to be the embarrassment factor.
On the other side of the balance sheet, account would need to be taken of the
unlikelihood of complaints being brought against a whole range of defaulting States
parties; the fact that the two States involved in each dispute would be liable for
all of the expenses involved (which, under article 12 (6), would be likely to be
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considerably mose thun the arrears themselves); and the fact that it might still
prove dQifficult to induce the State concerned, even at the conclusion of the
relevant procedurs, to comply with a recommendation to pay its arrears along with
the expenses incurred,

94. Many of the considerations noted in the preceding paragraph would also apply
in connection with the proposed application of article 22 of the International
Convention on the Elimination of All Forms of Racial Discrimination, which provides
that:

"Any dispute between two or more States Parties with respect to the
interpretation or application of this Convention, which is not settloed by
negotiation or by the prncedures expressly provided for in this Convention,
shall, at the request of any of the parties to the dispute, be referred to the
International Court of Justice for denision, unless the disputants agree to
another mode of settlement."

Article 30 (1) of the Convention against Torture contains a similar, but by no
means identical, provision to the effect trat a dispute concerning the
Interpretation or application of the Convention that cannot be settled through
negotiation or arbitration may be referred to the International Court of Justice in
conformity with the latter's Statute,

95, The principal problem involved in invoking this provision is that, as at

1 September 1987, 29 States parties to the International Convention on the
Elimination of All Forma of Racial Discrimination had made a declaration or
raservation indicating either non-acceptance of article 22 or acceptance only in
cases where all of the parties concerned are amenable to its application,
Similarly, in the case of the Convention against Torture, 13 States had as at the
same date already made similar statements either upon signature or ratification of
the Convention.

96, It is noteworthy in this context, however, that the Union of Soviet Socialist
Republics notified the Secretary-General, in a letter dated 28 February 1989
(A/744/171, annex), that it proposed to accept the compulsory jurisdiction of the
International Court of Justice in respect of any future cases that might arise
under a total of six United Nations human rights conventions, including the two
that are the focus of the present analysis. While this notification does not
change the overall situation, it represents a welcome confirmation of the principle
that disputes arising under these Conventions should be settled, as far as possible
and appropriate, through available legal procedures. In the same spirit the
ijeneral Assembly might wish to give further consideration to the possibility of
referring future disputes over the non-payment of arrears to the Court., In
addition, it might explore the possibility of appealing to the States parties
concerned to reconsider the relevant reservations they have lodged with respect to
article 22 of the International Convention on the Elimination of All Forms of
Racial Discrimination and article 30 (1) of the Convention against Torture. Any
such reconsideration could, if necessary, be confined to disputes concerning, for
example, the fulfilment of financial obligations.
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97. 1In concluding the analysis of this issue, it should first be noted that the
situation under the Convention against Torture differs in several important
respects from that under the International Convention on the Elimination of All
Forms of Raclal Discrimination so that possible measures that might be available
under the provisions of the latter might not be available under the former. With
respect tu the latter there would seem to be several options open to the General
Assembly, in addition to those considered above. One option would be to seek an
amendment to the treaty so as to provide for the suspension of nominating, voting
and/or other privileages in the event of non-payment of arrears, Another,
considerably less complex, option would he to devise new means of applying pressure
on States parties th t are currently in default to pay their outstanding
contributions. One such possibility would be to set criteria (in terms of amount
owed and period involved) on the basis of which States parties that satisfy the
criteria for default would be specifically identified as such in a resolution by
the General Assembly. Another option is to pursue a combination of measures, which
might involve, for example, an appeal for voluntary contributions on a once only
hasis combined with an understanding or agreement by the meeting of States parties
that, in future, any default beyond a fixed amount would be deemed unanimously to
be a material breach of the Convention and would result in the suspension of voting
privileges for the State concerned.

98. The various options considered in the preceding analysis would all be
appropriate measures in furtherance of the second consideration noted in

paragraph 85 above. However, measures should also at the same time be taken in
pursuance of the first consideration involved in finding a workable and appropriate
short-term solution. It is thus necessary that measures also be adopted to ensure
the effective functioning of the treaty bodies in the short term, until the curvent
crisis is resolved. The most appropriate such measure would seem to be the
authorization by the General Assembly of temporary regular budget funding to make
up the shortfall required to enable the treaty bodies to continue to fulfil their
functions. Such temporary support would be provided on the assumption that efforts
would be undertaken concurrently to address both the short-term problem of
discouraging default and the long-term challenge of ensuring the viability of the
financing arrangements.

99. Any objection that such temporary funding is not specifically envisaged in the
treaties themselves would seem to be undercut by the fact that, at least in the
case of the Committee on the Elimination of Racial Discrimination, all Member
States acquiesced in the comparable practice followed by the Secretary-General up
until 1986 when the current financial crisis arose. Similarly, it would seem
difticult in good faith to use as an argument against such temporary measures the
suggestion that the letter of the treaty must be upheld when the assured
consequence of such a formalistic position is the destruction of the integrity of
the treaty regime itself. When issues as fundamental to the yralson ¢'étre of the
United Nations as the elimination of racial discrimination and torture are at
stake, taking a stand on hollow principle would seem inappropriate at best.
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B. Length and frequency of Committee sessions

100. An issue to which considerable attention was devoted by the second meeting of
persons chairing the treaty bodies concerns the adequacy or otherwise of existing
arrangements with respect to the length and frequency of the sessions of the
various bodies. At present, there is substantial variation from one body to
another. Thus, for example, while the Human Rights Committee meets for nine weeks
a year with an additional three weeks for working groups, the Committee on
Economic, Social and Cultural Rights meets for exactly one third of that time (i.e,
three weeks plus one week for a single working group). The Committee on the
Elimination of Discrimination against Women, in accordance with article 20 of the
relevant Convention "shall normally meet for a period of not more than two weeks
annually". As an exceptional measure, the General Assembly has on vne occasion
authorized an additional eight meetings (four days) for the Committee.

101. The principal result of this discrepancy is that the time available for cthe
examination of each State party report varies significantly according to the -.ody
concerned. Thus, the Human Rights Committee generally devotes four meetings :two
days) to one report while the Committee on the Elimination of Discrimination
against Women, the Committee on Economic, Social and Cultural Rights and the
Committee on the Elimination of Racial Discrimination can generally spend little
more than a single meeting (i.e. three hours) on each report. For example, at its
thirty-fourth session, the latter Committee created a record by examining 26
reports in the space of 14 working days. 44/ The time available to the Human
Rights Committee inevitably enables a much more detailed and thorough examination
to be undertaken. A member of that Committee has recently written that "while
wordiness is no guarantee of worth, a serious report must necessarily be of a
certain length; as must a se-ious examination. Ten page reports and two hour
examinations are simply pointless", 45/ Similarly, at the second meeting of
chairpersons, it was noted that "a thorough examination of a report and a genuinely
constructive dialogue with a State party reguired at least two meetings'" (A/44/98,
para. 40). But while the difficulties of conducting a comprehensive examination in
the space of three hours are not to be underestimated, the present reality is that
several of the treaty bodies presently have no choice but to try. Each of them
has, at one time or another, expressed the view that more time would be desirable
but, for a variety of reasons, principally tinancial (and in the case of the
Comnittee on the Elimination of Discrimination against Women, legal) it has not
been forthcoming.,

102. In recent years the Committees concerned have recognized the problems and have
sought to deal with them through procedural innovations designed to maximize the
effective use of available time. 'The General Assombly, in paragraph 4 of its
resolution 43/115, has welcomed these efforts "to streamline and rationalige
reporting procedures, particularly by extending the periodicity of reporting,
improving the efficiency of work methods and harmonizing and simplifying reporting
guidelines". There is, however, a limit to the amount of streamlining and
simplification that can be undertaken without at the same time damaging or even
destroying the effectiveness of the reporting system.

/.l.
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103, In the medium term, and especially once streamlining efforts have come to
fruition, it will be necessary to devote more systematic attention to the need for
extended, or more frequent, sessions (or both) for some of the existing treaty
hodies. As more and more States become parties to the relevant instruments, as
reporting guidelines become more precise and sophisticated (and probably more
demanding) and as the quality of reports improves, the need for more time will
become too pressing to ignore. That is not to suggest that all treaty bodies
should seek to emulate the Human Rights Committee in every way or that they should
be given exactly the same meeting time as it has. In fact there is, and should be,
considerable room for variations in procedure and emphasis from one treaty body to
another., An attempt to achieve complete uniformity would undermine the ability of
each body to develop in a mannnr that adequately reflects the unique context in
which it is functioning.

104. By the same token, however, it seems reasonable to suggest that short-term
measures might also be in order. This is particularly true of the situation in
which the Committee on the Elimination of Discrimination against Women finds
itself. Given the constraints imposed by article 20 of the Convention, there are
three posrible and mutually reinforcing solutions. These may also be applicable,
in varying degrees, to some of the other Committees. The first, as specifically
endorsed by the second meeting of chairpersons, is to encourage ''each treaty body
(to] consider how best to make use of the expertise of its members during the
periods between sessions" (A/44/98, para 100). This technique is particularly
pertinent to the preparation of General Comments or comparable analyses and the
analysis of issues that are of general concern to the committee. The second is to
determine that the "normal' meeting period for the Committee shall not apply when
an abnormal number of reports is awaiting examination. Thus, 1f a specific
threshold number is exceeded the General Assembly could, as a matter of course,
nuthorize an extraordinary session in an attempt to return the situation to
normal. The third is to provide the resources to enable a working group or groups
of the Committee to meet either on an inter-sessional or pre-sessional basis.

105. These techniques are already being used to varying degrees by different treaty
bodies. Thus, for example, the Committee on the Elimination of Racial
Discrimination has noted in its most recent annual report that it has begun "using
¢ountry rapporteurs to prepare analyses" of State party reports and believes that
the system has contributed to the reduction of time required for the consideration
of each report and has strengthened the dialogue with representatives of States
purties, 46/ It is important, however, that the limited financial resources
necesiary to facilitate the use of these technigques be assured.

C. Conditions of service for experts

106b. At a time of financial stringency for the entire United Nations system it may
well not. be the ideal time to raise issues concerning the conditions of service for
cxpert members of the various treaty bodies. Nevertheless, the present study would
he incomplete if it did not raise several relevant questions, at least in passing.
The Lirst concerns the payment of honoraria. The 18 members of the Human Rights
Committee have received such payments ($5,000 to the Chairman and $3,000 to the
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other members per year) since 198l1. 47/ When the payment was originally proposed,
an analogy was made to the International Law Commicssion whose members also receive
an honorarium, The practice raises two questions. The first is why the members of
the other human rights treaty bodles co not receive any such sum. One answer is
that article 35 of the Covenant expres:tly allows for honoraria, so too does

article 17 (8) of the Convention on the Elimination of All Forms of Discrimination
agninst Women. However, it is unclear why a distinction should be made between the
various Committees charged with comparable tasks. The second is why the honorarium
is so small, given that each member of the Committee spends about two and a half
months a year in Committee meetings while the amount received is less than a
month's salary for a relatively junior-level Professional Officer in the United
Nations system. The easy answar is that most if not all of the members are already
receiving an annual salary from their regular employers. But this takes for
granted a problem that is built into the present system, which is that few experts
other than government officials, university professors or retired persons could
afford to devote so much time to the work of a treaty body without receiving any
significant remuneration. The situation would become especially problematic if the
mandate of the members of the Human Rights Committee were to be further expanded or
if its sessions were to be extended. It may be noted that the expert members of
the European Commission on Human Rights (who currently meet for 14 weeks a year,
only 2 more than most of their Human Rights Committee counterparts) will, in the
near future, be "appointed in the service of the Council of Europe for two thirds
of their working time". 48/ Another, far more minor, but none the less relevant
issue concerns the desirability of ensuring that each expert member of each of the
treaty bodies is offered the opportunity of taking accident insurance coverage that
would apply whenever the individual was engaged in United Nations-related matters.

D. Secretariat servicing

107. A consistent theme that has emerged from recent reports of the various treaty
bodies is the need for more significant and sustained secretariat servicing. The
meeting of chairpersons noted that the level and amount of such services is "an
important determinant of how efficiently and effectively" the various Committees
were able to function (A/44/98, para. 72). 1In recent years, however, the situation
has been less than satisfactory. Thus in its report on its eighth session, the
Committee on the Elimination of Discrimination against Women, which had had to
adopt. the report of its seventh session by correspondence because of inadeguate
secretarlat services, requested the immediate provision of more adequate staffing
resources. 49/ The Committee indicated that staff were needed to draft reports, to
provide adequate translation services and to enable basic preparatory research to
be carried out at the Committee's request. Equally noteworthy is the fact that the
Hunan Rights Committee, which currently receives the highest level of service of
any of the treaty bodies, observed in its 1988 report that its secretariat would
need to be strengthened if it was to be able to cope adequately with an ever
increasing work-load. 50/ The level of assistance currently provided to most of
the other bodies, including for example, the Committee on Economic, Social and
Cultural Rights, includes virtually no research or other analytical work relating
to the reporting process. This situation is in direct contrast with the view
expressed in a report submitted to the General Assembly's Third Committee to the
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effect that "the composition of lists of issues and the compilation of other
background documentation by a competent and adequately staffed secretariat [is]
essential if the committees are to function optimally". 51/

108. Although comparisons can be used only with great caution (given the different
mandates and structures involved)., the same report notes that the ILO Committee of
Experts on the Application of Conventions and Recommendations, which monitors
compliance with ILO Conventions, is assisted by a secretariat with a staff of 20-25
legally trained persons. Similarly, the European Commission and the European Court
of Human Rights have 32 and 10 lawyers at their disposal respectively. 51/ By
comparison, the International Instruments Section of the Centre for Human Rights
consists of only six staff members to deal with all of the reporting funciions
under the two International Covenants, the Convention against Torture, the
International Convention on the Elimination of All Forms of Racial Discrimination
and the Convention against Apartheid. The number has actually diminished
significantly in recent years at precisely the same time as the work-load has
expanded dramatically.

109. In view of the fact that the current financial situation of the United Nations
probably precludes a significant increase in available staffing resources, every
effort should be made in the mean time to explore other initiatives that might at
least mitigate the adverse consequences of inadequate staffing. In that regard the
creation of a task force to examine the potential uses of computerizatior in
facilitating the work of the treaty bodies is to be welcomed. Priority attention
should also be given by the Secretary-General to the proposal noted in the report
of the second meeting of chairpersons that a "committee resource room" be
established at Geneva in order to provide Committee members with access to
essential documentation that is currently largely inaccessible.

V. FUNCTIONING OF TREATY BODIES: SUBSTANTIVE ISSUES
A. Towar mor £ff i moni in £ lian

110. It has been correctly observed in a speech to the General Assembly that
"setting standards cannot protect human rights if the standards laid down are then
blatantly disregarded ... Ratification is not enough. Implementation is the
essential task before us" (A/41/PV.54, p. 11). 1In that regard, action at the
national level is clearly of pre-eminent importance. At the same time, however,
the various treaty bodies also have a vital role to play in giving substance to the
concept of international accountability, the importance of which was specifically
noted by the General Assembly in the preamble to its resolution 437115, by which
resolution the preparation of the present study was requested. The key to ensuring
such accountability is the development and application of effective procedures for
monitoring the extent of States parties' compliance with their treaty obligations.
The present study would therefore be incomplete if it focused only on the means by
which to enable the system to continue ‘unctioning without also addressing the
issue of how to make it function effectively.
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111. The task of establishing an effective monitoring system, and of seeking to
identify any improvements that may be necessary, belongs essentially to each of the
respective treaty bodies. Nevertheless, the policy-making organs have a central
role in monitoring the overall development of the human rights programme and they
have, in that context, demonstrated a consistent interest in issues touching upon
the effectiveness of the treaty bodies. In the present study attention will be
paid only to a limited number of issues of particular current relevance.

1. Assisting the task of representatives of States parties

112. Each of the six treaty bodies has evolved a system, modelled largely on that
pioneered by the Committee on :he Elimination of Racial Discrimination in the early
19705, by which one or more representatives of the reporting State are invited to
present the report orally to the Committee and to engage in a constructive dialogue
by responding to questions posed by individual members of it. This system has
generally worked well but there would seem to be room for improvement in the actual
practice of some of the treaty bodies. One means by which this can be done is
already applied by some of the Committees and was endorsed by the second meeting of
chairpersons; it involves making effective "use of individuali rapporteurs or
co-ordinators &nd working groups, in order to expedite the timely and effective
consideration of periodic reports" (A/44/98, para. 91). From the perspective of
the State party, the potential advantage involved in receiving (preferably well in
advance) a list of some of the key issues that the members of the Committee are
likely to raise facilitates the preparation of precise and accurate responses. It
thus reduces the frequency of the situation that sometimes still arises in which
the representative is confronted with a barrage of lengthy and complex requests for
information and is expected to respond within a matter of hours or, at best, within
a day or two. BSuch an overly compressed process makes it impossible for justice to
be done either to the guestions posed or in terms of the responses that should
ideally be elicited. From the treaty body's perspective the advance preparation of
a list of principal questions enables the questions to be expressed succinctly and
precisely, assists other Committee members to avoid replication when formulating
additional direct questions to the representatives and greatly enhances the
likelihood of a thoughtful and adequate response.

113. It may be noted that such a procedure does not in any way limit the ability of
any expert to pose additional questions or raise different issues. Moreover, it
may be assumed that the rapporteur or working group will endeavour to include
questions that reflect, as far as possible, some of the Committee's more general
concerns as they apply to the report in question and to avoid questions that would
seem likely to be of interest to only one expert.

2. Promoting improved accese to information

114. In the early days of the United Nations human rights programme it was
sometimes argued that the only information that should be taken into account was
that which emanated directly (and even officially) from the Government concerned.
However, this proposition has been so consistently rejected in practice by each and
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every one of the human rights bodies that it is now rarely, if ever, suggested, let
alone pursued., Nevertheless, it does not seam unreasonable tc suggest that a
certain reticence or timidity has sometimes characterized the approach of some of
the treaty bodies when it comes to the sources of information to which reference is
made, Such an approi.ch would seem to be entirely out of step with the evolution of
international practice generally and to result in an unnecessarily self -denying
policy, which deprives the treaty body of information that is indispensable to its
efforts to obtain a balanced and comprehensive picture of situation prevailing in
the territory of any given State party. As a matter of principle, efforts by tic
treaty hodies to undertake effective monitoring can thus be facilitated by the
adoption of procedures that help to provide each budy with access to diverse but
none the less well-informed sources of informatiou.

115. An important step in this regard, which has been endorsed by both the General
Assembly, in paragraph 7 of its resolution 43/115, and the second meeting of
chairpersons, is to ensure the availability of statistical information that is
"relevant to the cvonsideration vy the treaty bodies of the reports of States
parties". 1In this regard, the meeting of chairperscns specifically suggested that
"Committee members should have access to at least a copy of the Statistical
Yearhook of the United Nations and the annual statistical report of the
International Monetary Fund ... and should each receive annually a copy of the
statis*ical tables appended to the World Davelopment Report of the World Bank and
The State of the World's Children Report by UNICEF" (A/44/98, para. 86).
Similarly, the Comn~ittee on the Elimination of Disurimianation against Women has
recently noted "that statistical information is absolutely necessary in order to
understand the reul situation of women in each of the States parties to the
Convention". 52/ Accordingly it has requested that States parties themselves mi.ke
every effort to collect and provide appropriate disaggregated data 52/ and has also
requested the Secretariot "to prepare a summary of statistics and to provide other
information drawn from Jnited Nations sources relevant to the work of the
Committee" for each rerurvving State party. 353/

116. While statistics may indeed be of enormous velue to the woik of at least some
of the treaty bodies there is also a need for systematic consideration to be given
to the type of statistics that may be most useful, to the way in which they can be
used most accurately and to the form in which such information can best be made
available to the Committees. Otherwise thera is a risk that the Committees will be
buried in an a. lanche of statistics of questionable utility or presente? wilh raw
data, the significance of which is not readily explained. Considaration should
thus be give.a to requesting the pieparation ot an expert report outlining the means
by which the relevant Committees can make optimal use of statistical data.

117. Anvther important and rellable source of information of which rather
surprisingly little use tends to have beea made in the past ir. the United Nations
specializod agencies, These agencies possess a wealt. of both issue-specific and
country-epecific infuormation that would vften be of considerable direct relevance
tc the work of various Committees. Yet for a variety of mainly historical reasons
the treaty bodies have not made extensive use of such information. However. this
trend now ceems to be chanying, albeit gradually. Thus, for example, the second
menting of chairpersons recommended that "requests for information directed to the
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specialized agencies by the treaty bodies should be as precise as possible” and
that "efforts should also be made to develop direct dialogue with competent
officials from the agencies concerned" (A/44/98, para. 96). The Committee on the
Elimination of Racial Discrimination, in its 1988 report, "“took note with
appreciation of the report" of the ILO Committee of Experts on the Application of
Conventions and Recommendations. 54/ The Committee on Economic, Social and
Cultural Rights decided at its third session to invite representatives of the
specialized agencies to engage in a dialogue with it on several different issues.
Similarly., the draft convention on the rights of the child provides that the
relevant treaty body may invite specialized agencies, UNICEF and other competent
bodies to provide expert advice and reports to it as appropriate. 55/ 1In general,
therefore, it would seem appropriate for each of the treaty bodies to keep
prominently in mind the possibility of seeking specific advice or information from
appropriate agencies.

118. A closely related issue concerns the ability of the treaty bodies to seek
advice (which they are, of course, free to reject) from qualified experts in a
field of particular relevance. Thus, for example, in the preparation of a General
Comment there would seem no good reason why a committee should not invite technical
advice on specific issues if it feels that such inputs might be helpful to it. It
is increasingly likely, as the work of the treaty bodies becomes more precisely
focused and complex, that issues will arise with respect to which the relevant
expertise is not represented on the Committee and might aot be available in the
secretariat. In such instances outside experts might usefully be consulted.

119. Another vitally important source of information that is potentially available
to the treaty bodies is non-governmental organizations. The use of information
from such sources is not specifically addressed in most of the treaties under
review and in their early years most of the treaty bodies displayed a distinct
ambivalence towards such information. However, as we enter the 1990s the
importance of non-governmental organizations across a wide range of national and
international activities can be seen to have grown enormously in receant years.

Thus, the 1989 Report on the World Social Situation notes that:

"The proliferation and momentum of voluntary organizations have beea important
forces in changing the social landscape in the 1980s. Participation in such

organizations has been a spontaneous phenomenon in many countries but is also
promoted by Governments. It has at the same time found greater prominence in

international instruments and plans of action adopted under United Nations
auspices.”" 56/

As a result of these developments it is now widely recognized, as the
Under-Secretary-General for International Economic and Social Affairs noted in an
address to the Economic and Social Council's Committee on Non-Governmental
Organizations, that "current forms of co-operation between United Nations bodies

and non-govermmental organizations had gone beyond those envisaged by the Council
in its resolution 1296 (XLIV)" (E/1989/40, para. 36). )

120. In many respects these developments have been reflected in the work of the
various treaty bodies, whose members, acting in their individual capacities, have

laon
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long been in regular receipt of, and have often made use of, reliable information
emanating from non-governmental sources. These arrangements have, however,
remained largely informal and the resulting status of the information as well as
the procedures for conveying it have remained vague at best. It would now appear
however that, at least in the longer term, it would be appropriate to encourage &
more systematic consideration of the issue by the various treaty bodies. Thus, for
example, a member of the Human Rights Committee has recently stressed "the growing
importance of non-governmental organiwations in the lawmaking processes of the
international arena'"; in his view "these organizations often express values and
intereste common to mankind as a whole". 57/

121, Some of the treaty bodies have already begun to evolve a constructive
relationship with non-governmental organizations. Thus, for example, the Committee
on the Eliminatlon of Discrimination against Women has suggested that, in the
preparation of a detailed reporting manual to assist States parties in the
fulfilment of their reporting obligations, account should be taken of, jinter alia:
a guide published by the International Women's Rights Action Watch. 58/ The
Committee against Torture has made provision for non-goverrinental organizations to
supply relevant information under all of its procedures, 59/ although a proposal
that would have permitted those organizations to address the Committee in public
session subject to its approval was not adopted by the Committee when it drew up
its rules of procedure. 60/ Similarly, provision has also been made by tiic
Committee on Economic, Social and Cultuiral Rights to receive written statements
submitted directly to it by non-governmental organizations. 61/

122, In view of the important role played by those organigations in national and
international affairs generally and of the access they already enjoy to the vast
majority of international human rights bodies, it would seem desirable for each of
the treaty bodies to consider how best to develop its own relationship with those
organizations. Experience to date has shown that non-government>l organizations
are capable of playing an importaut, constructive and responsible role in
facilitating the work of the treaty bodies, thereby contributing to their more
effective functioning. Moreover, it is in the interests of the treaty bodies as
well as of the States parties that the information provided by such organizatlons
not be confined to u twilight zone in which its formal status is unclear but its
poteatial impact is, for all practical purposes, unimpaired. It is surely
praferable for such information to be dealt with as openly as possible and for any
State party concerned to have the opportunity to respond in an appropriate
fashion. It goes without saying that none of thi- is to suggest that limitations
of some sort ought not tn be applied or that each treaty body's approach should be
identical.

3. Townrds a more effective outcome from the consideration
of reports

123. All of the treaty bodies have emphasized that the process of examining reports
by States parties must be based on a constructive dialogue between the monitoring
body and the State party. To the extcat that a constructive dialogue might nu be
congidered an appropriate, or the most effective, way of addressing a specific
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situation, the United Nations human rights policy-making organs would generally be
asswned to provide a more appropriate forum than the treaty bodies. This informal
and far from clear-cut division of labour serves to insulate the treaty bodies from
some of the political factors that inevitably surround some of the more

contrc rarsial matters that may arise. In order to maintain an emphasis on the
conatructive nature of the work of the Committees and in order to facilitate a
consensus-based approach, the treaty bodies have (correctly, in my view) sought to
avoid any inference that they are passing judgement on the performance of a given
State party on the basis of an examination of its report.

124. In the longer term, however, it is difficult to see how the treaty bodies can
avoid seeking to develop more effective means by which to indicate, at the
conclusion of the dialogue, that certain issues remain with respect to which at
least some members of the Committee are not entirely satisfied. In situations
where none of the gquestions on a given issue are answered despite strong
expressions of concern by Committee members, or where the explanations provided are
patently inadequate, the quest to ensure that the Committees function effectively
would seem to require some specific follow-up action. 1In this spirit, several of
the Committees are developing procedures under which individual expert members are
able to make concluding observations in the coursae of which any persisting concerns
might be noted, One of the important challenges for the future would seem to be to
seek to arrive at a clearer indication on the part of individual experts of the
conclusions that they believe can appropriately be drawn from the dialogue that has
taken place.

125. In addition, several of the Committees have yet to devige specific procedures
by which to take account of supplementary information provided by States parties in
rerponse to specific requests by the Committee during the examination of the
report. As the average reporting cycle (or periodicity) moves to four to five
years, the importance of such supplementary reports is further increased. (It will
often make little sunse for a State party to respond to pressing concerns only five
years later in the context of the next required periodic report.) To date so 2
Committees have received 1 relatively low response rate to such requests despite
the assurances of States partias' representat!ves that supplementary information
will be forthcoming. To a small extent, at least, this might be attributable to
the absence of sppropriate prccedures for the consideration ¢of such reports, Since
requests for further information constitute an important and time-hounoured
practice, it would seem de-irable for consideration to be given to the best
procedures to be followed in cases where they do not already exist.

B. Promoting normative consistency

126. In addressing the General Assembly on the occasion of the twentieth
nnnivarsary of the adoption of the International Covenants, the Secretacy-General
noted that '"we must be constantly vigilant that nothing is dcne to detract from
their provisions" (A/41/PV.54, p. 6). Yet the introductory part of the present
study (paras. 9-30) provides a clear illustration of the extent to which factors
such as the recent proliferation of standards (both binding and non-binding), the
incrrasing range and depth of the activities of the policy-making organs and the
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expanding number of treaty bodies can combine in such a way as to render ever more
difficult the maintenance of a reasonable degree of normative consistency. A
recent manifestation of concern over this problem is reflected in the Economic and
Social Council's appeal in paragraph 8 of its resolution 1987/4 to bodies dealing
with similar questions of human rights to respect the Human Rights Committee's
uniform standards.

127. Because of the uniqueness of each of the different treaty régimes, the quest
to achieve normative consistency is subject to certain clear limitations. It is
generally accepted, however, that the interpretation accorded to a given norm by
one United Nations human rights body should, as far as possible, be consistent with
that adopted by another body. In so far as complete consistency is neither
possible nor appropriate for reasons inherent in the relevant treaty provisions, a
principled explanation for the resulting differences should be available. But
although these principles are unproblematic, at least in the abstract, the
existence of a significant range of different treaty bodies, and the proposed
creation of several new ones, inevitably gives rise to certain problems. They have
recently been formulated in the following terms by a member of the Human Rights
Committee:

"Does the interpretaticn under the prior or later treaty prevail? Does
interpretatiin given under a one topic treaty have greater authdority than
interpretat.on given of a specific right under a more general treaty? Is the
integrity of each treaty to be protected by each body carefully not looking
beyond its own jurisprudence in any given subject area? 1Is the authority and
standing of any one interpreting body to be weighted against the authority and
standing of any other interpreting body?" €2/

The problems tha*t have already arisen in this domain 63/ can be expected to hecome
even more frequent and troublesome as a phenomenon that has been called
"permeability" becomes more widespread. 64/ Permeability refers to the process by
which the norms contained in one instrument are used in connection with the
interpretati u of norms contained in another instrument. Thus, for example,
economic riqhts contained in the International Cuvenant on Economic, Social and
Cultural Rights might be taken into account by the Human Rights Committee,
aspacially when decliding cases brought to it under the Optional Protocol to the
International Covenant on Civil and Political Rights. This situation actually
arose in several recent cases in which the Human Rights Committee held that
article 26 of the jatter Covenant, which provides for equal protection of the law,
wias applicable to soclal security legislation (an issue dealt with under article 9
vl the other Covenant). 65/

128. In the longer term, it secms inevitable that instancas of normatie
inconsistency will multiply and that significant problems will result. Among the
possible worst-case consequences, mention may be made of the emergence of
significant confusion as to the "correct" interpretation of a given right, the
undermining of the creiibility of one or more of the treaty bodies and eventually a
threat to the integrity of the treaty system. While it is to be hoped that none of
these scenarios will eventuate, the possibility exists that they might be
sufficlent to cause the international community to hesitate before creating new
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treaty bodies beyond those already in the pipeline. It is also an important reason
to consider long-term measkures towards the rationalization of the present system
(see chap. VI below).

120. In the short term questions of credibility and integrity will also probably
arise. In addition, the transparency of the overall system (i.e. the ease with
which Governments and their citizens can comprehend both the normative and
institutional dimensions of the system) may well be threatened. The principal
short-term solutions are twofold. The first is the recognition of the problem and
of its potential seriousness by both the treaty bodies and the policy-making
organs, Unless the problem is clearly recognized its solution will not be found.
The second solution is to develop procedures designed to ensure that as much
relevant information as possible is brought to the attention of any United Nations
human rights body in connection with its consideration of a specific issue. 1In
partaicular, the secretariat should be mandated to draw the attention of the body in
question (whether a treaty body or a policy-making organ) to any proposal it
believes involves or might involve normative inconsistency. The decision-making
vesponsibility, of course, rests with the body concerned but its deliberatiocons
should at least be based on full information, and efforts to avold inconsistency
should be facilitated as far as possible.

130. The principal practical difficulty with this soluticn is the burden it imposes
upon an already under -staffed secretariat. While that problem is beyond the
confines of the present study, two suggestions may be offered. The first is that
consideration be given to re-conceptualizing or supplementing the publication
United Nations Action in the Field of Human Rights, 66/ which has retained
assaentlially the same format since it was first produced in preparation for the
International Conference on Human Rights held at Tehran in 1968. It currently
constitutes an extremely valuable record of institutional developments and
provides, in effect, an indispensable institucional memory. Nevertheless, it does
not. provide any sort of integrated or synthetic overview of the approaches or
interpretation adopted by the various treaty bodies with respect to specific

norms, For example, if information were to be sought as to the normative content
of the prohibition of discrimination on the grounds of status or social origin, the
publication would offer little, 1f anv, direct assistance., An altecnative course
ol nction would be to begin work on an entirely new publication (perhaps in

loose- lenf format), which would seek to provide the sort of information that States
parties, thes human rights organs and expert members of the treaty bodies could
consult ag required.

131. Another suggestion is that consideration be given by the secretariat to trying
t.o build up a greater degree of specialist expertise on the basis of different
topics or subject areas rather than allocating all human resources on a functional
ot ingtitutional basis. As long as the latter approach 11 applied almost
exclusively there is little likelihood of any officials developing a detailed
knowledge of all of the activities relevant to specific subjects whether undertaxen
hy n treaty body, a policy-making organ, a specialized or other agency or a
regional human rights organization.

L}
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C. Public information

132. It has by now become almost a tradition for the annual report of each of the
treaty bodies to call for greater publicity to be accorded to their work. The
General Assembly (along with other conceraed bodies) generally responds as it did
at its forty-third session, in paragraph 20 of its resolution 43/114 of

8 December 1988, by urging "the Secretary-General ... to take determined steps,
within existing resources, to give more publicity to the work" of the Human Rights
Committee and the Committee on Economic, Social and Cultural Rights. Similarly,
having considered the report of the Committee on the Elimination of Discrimination
against Women, the General Assembly, in paragrash 16 of its resolution 43/100 of

8 December 1988, regquested the Secretary-General "to provide, facilitate and
encourage public information activities relating to the Committee and the
Convention",

133. There is no doubt that the traditional means of promoting public information
relating to the work of the treaty bodies should be promoted to the greatest extent
possible. Nevertheless, it would also seem essential, especially in the longer
term, to evaluate the obstacles that seem to stand in the way of greater public
awareness of the work being undertaksn. Given that tl« treaty bodies constitute
the cornerstone of the overall United Nations human rights programme there can be
no doubt that a greater effort needs to be made to disseminate at least the
information contained in the annual reports of each treaty body. But the challenge
of making such information accessible to a broadly defined public aucience is not
going to be met simply by printing more copies and circulating them more widely, as
would sometimes seem to be assumed.

134. A meaningful effoit to make the relevant information accessible requires that
it be made available in a form that is able to be located and understood by
individuals and groups outside the immediate circle of the "initiated" (i.e. thuse
who are directly involved either through participation in, or attendance at, the
sessions of either the :reaty bodies themselves or the other hw'an rights organs of
the United Nations). It can be assumed that the annual repoxrt is the only
Committee document (leaving aside for the moment the reports of States parties)
that is ever likely to be of any potential informational value to anyone without a
degree of expertise in relation to the work of international organizations. But
the problem is that the annual reports would be almost certain, if entered into an
appropriate competition, to win the first prize for incomprehensibility to an
average concerned reader. The presentation is not especially clear, the writing
style is dreadfully dull, the phraseology is intentionally circumlocutory and the
layout is soporific. There are, of course, good reasons that can be offered to
justify (or excuse) many of these features, but the bottom line is that, when taken
together, they ensure that the reports are neither accessible nor interesting
excapt to the select group of initiatas.

135. Two steps should be taken to improve the situation. The present format and
presentation of the reports should be systematically reviewed by a small expert
group composed of a Committee member or two, a public information expert and an
interested outsider. The aim should be to suggest various alternatives to the
Conmittees by which their reports could, without affecting significantly the
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existing substance, be presented in a more readable, accessible and attractive
manner. The second step would involve a different exercise designed to consider
how the information contained in the reports can be distilled and presented in an
interesting fashion to lay readers. While it is clear that the official output of
the Committees needs to be presented in its proper form and to maintain the
carefully negotiated and nuanced formulations adopted by consensus, it is equally
clear that such material is, by its very nature, not in a form that is conducive to
attracting publicity, let alone widespread dissemination. Until such an approach
is tried, there is little likelihood that the work of the Committees will ever be
of real interest to anyone othar than the specialists in the field.

136. A final suggestion is one that was made by the second meeting of chalrpersons
and warrants reiteration, It is that whenever the report of a State party is under
consideration, the text of the report and a summary of the committee proceedings
should be disseminated as widely as possible by the United Nations information
centre, if any, located in the State concerned (A/44/98, para. 75). When all is
said and done, it may well be that the most effective public information activities
are thecse which are undertaken at the national and local level and which reflect a
conscious effort to tailor the relevant materials to local circumstances and
interests,

VI. A LONG-TERM PERSPECTIVE ON STANDARD~SETTING

A. Defining the isgues

137. At its forty-first session, the General Assembly addressed itmelf specifically
to the question of setting international standards in the field of human rights.
In p ..graph 4 of its resolution 41/120 of 4 December 1986, it invited:

"Member States and United Nations bodies to bear in mind the following
guidelines in developing international instruments in the field of human
rights; such instruments should, inter alla:

"(a) Be consistent with the existing body of international human rights
law}

"{b) Be of fundamental character and derive from the inherent dignity
and worth of the numan person;

"(c) Be sufficlently precige to give rise to identifiable and
practicable rights and obligations)

"{(d) Provide, where appropriate, realistic and effective implementation
machinery, including reporting systems;

"(e) Attract broad international support".
The Commission on Human Rights, in paragraph 3 of its resolution 1987/24 of
10 March 1987, subsequently requested the Secretary-General to bring General
Assembly resolution 417120 "to the attention of all bodies of the United Nations

/ll.
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system engaged in international standard-setting in the field of human rights".

The preamble as well as the other oparative paragraphs of that resolution would
seem to reflect two distinct, but closely related, concerns. The first concern is
that there may be an excess of new human rights standards either already being
drafted or being proposed for future consideration. Thus, for example, it has been
suggested in this vein thac recent activities have led to "an inflationary increase
in huma. rights texts" which threatens "to devalue the already existing" standards
(A/C.3/42/SR.46, par:. 1l1). Partly in response to such concerns, the General
Assembly, in paragraph 1 of its resolution 41/120, called upon "Member States and
United Nations bodies to accord priority to the implementation of exiuting
interprational standards. Nevertheless, there may be compelling reasons militating
in favour of the adoption of new standards in certain areas. It is therefore
appropriate to consider not only whether an excess of standards exists but also
whether viable altarnative approaches exist.

138. The second concern explicitly reflected in General Assembly resolution 41/120
is to ensure that United Nati.ns human rights standard-setting activities should be
"ag effective and efficient as possible" (sixth preambular- paragraph). Each of
these concerns is examined in some detail below. In the present context, it ma; be
noted that these issues 2are integrally related to the effective long-term
functioning of the treaty bodies for a variety of reasons. Firstly, us noted iu
chapter 1I, just as what happens in the treaty bodies is of relevance to the rest
1 the United Nations human rights programme, 8o too do the shape, direction and
extent of the latter influence the work of the former. Secondly, the content of
all new standards should be taken into account by the relevant treaty bodies.

Where thi- new standards appear to be entirely compatible with the relevant treaty
provigions, they may provide a useful guide to interpretation. Where they appear
to be less tnan fully compatible, the resulting confusion may need to be resolved
or somehow minimized. Thirdly, to the extent that Lormal or informal reporting
procedures are envisaged, even non-binding standards may add directly to some of
the problems dealt with elsewhere in the present study. Finally, the development
of new standards may well lead eventually to the creation of rew treaty bodies, &
development that inevitably has major implications in terms of some of the issues
dealt with here.

B. Is there getting to be an excess oi standaxds?
1. Putting the issue into garspective

139. Before reviewing the range of standard-setting activities currently being
undertaken or conrlidered it is important to situate any problems that might be
considered to exist in t.e human rights area in relation to the broader context of
internationc! standard-setting as a whole. A recent review of the multilateral
treaty-making process (covaring all fields, not only human rights) 07/ elicited a
gslgnificant number of rssponses from a broad range of States to the effect that the
inteinational community's overall level of treaty-making is excessive. Thus, for
exampls, one Government reply spoke of "international hyperactivity" leading to en
"exorbitant increase’ in the number of draftiny exercises, 68/ while another
alluded disparagingly to "the international community's unrestrained appetite for
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new international instruments, which it then has difficulties in digesting
nationally". 69/ Indeed, it has been estimated that in the course of any given
year, Member States will be expected to participate in the preparation of one stage
or another of at least a score of treaties. 7Q/ If we extend our purview to take
account not only of treaties but of the drafting of non-binding instruments as
well, the burden is certainly more than doubled., In the review compiled by the
Secretary-General different States drew attention to different adverse consequences
that they felt flowed from this collective exercise in normative '"'gluttony'". These
consequences are analysed in subsection 3 below.

140. In addition to this broaQ spectrum of United Nations standard-setting
activity, account must also be taken of the extent of related activities being
undertaken within the framework of the United Nations specialized agencies and the
regional organizations. For example with respect to the latter, OAS has in recent
years adopted an Inter-American Convent'.on to Prevent and Punish Torture and an
Additional Protocol to the American Convention on Human Rights in the Area of
Economic, Social and Cultural Rights. 71/ Similarly, the Council of Europe
continues to be active in the adoption of new standards, including the European
Uonvention for the Prevention of Torture and Inhuman or Degrading Treatment or
Punishment. 72/ Of the specialized agencies, ILO has been the most active
standard-setter, having adopted 168 Conveitions and 176 Recommendations as at

1 January 1989. In this regard, a 1987 rsport of au ILO Working Ps v on
International Labour Standards noted that '"most Governments" favoured reducing the
pace at which new standards are adopted in the future, 73/ The reasons put forward
in support of that approach by the Governments of two developing countries are
revealing:

"It would facilitate the work of national administrations having only limited
means, and would make it possible to examine situations more closely and reach
more accurate conclusions with a view to the submission of legislative texts,
to rev.ew prospects of ratification at shorter intervals, to make greater
efforte to bring national legislation and practice into line with Conventions,
and to improve interaction between the legislature and the executive
authorities. More generally, it would® broaden participatiorn in technical
committees, and would improve the quallty of standurds and '‘ie operation o.
machinery for the supervision and promotion of standards". 14/

141. In brief, there may be grounds for concluding that many States are beginning
to suffer what may be termed international norm fatigue. The question that remains
is whether such a conclusion is applicable in the context of the human rights
activities of the United Nations.

2. CQurrent and proposed United Nations human rights
standard-getting activities

142, Since the beginning of 1980, United Nations organs have finalized and adopted
one Convention, three Declarations and two sets of Principles, all of which have
emerged from the work of the human rights crgans. In addition a wide range of new
intitruments is currently being considered by various organs. They include:
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(a) Draft convention on the rights of the child, the consideration of which
hegan in 1978,

(b) Draft convention on the protection of the rights of all migrant workers
and their families, the drafting of which began in 1980,

(¢) Draft second optional protocol to the International Covenant on Civil and
Political Rights, aiming at the abolition of the death penalty, consideration of
which began in 1980;

() Draft declaration on the rights of persons belonging to national, ethnic,
religious and linguistic minorities, the drafting of which began in 1982

(e) Draft body of guidelines, principles and guarantees for persons detained
on the grounds of mental ill-health or suffering from mentrl disorder, the drafting
ol which Legan in 1982;

(£) Draft universal declaration on indigenous rights, the drafting of which
began in 1982;

(g) Draft declaration on the right and responsibility of individuals, groups
and organs of society to promote and protect universally recognized human rights
und fundamental freedoms, the drafting of which began in 1987,

(h) Draft declaration on freedom and non-discrimination in respect of the
right of everyone to leave any country, including his own, and to return to his own
country, transmitted in 1988 to States for their comments;

(i) Draft declaration on the independence and impartiality of the judiciary,
jurors and assessors and the independence of lawyers, under consideration since
1985

(j) draft declaration on the protection of all persons from enforced or
involuntary disappearance, under consideration since 1988;

(k) Draft declaration against unacknowledged detention of persons, under
conslderation since 1987,

143. It must be emphasized, however, that such a listing provides only a partial
vverview of the present situation., One element to be included in order to arrive
at i more completsn picture is the range of activities recently completed or
currantly under way in connection with the United Nations programme on crime
pruvention and control, the great majority of which are of direct relevance to the
work of the human rights bodies, including the treaty hodies. For example, in the
report on the tenth session of the Committee on Crime Prevention and Control 7%/
reference is made to the following instruments that are among those presently being
drafted: draft standard minimum rules tor non-custodial measures (the "Tokyo
Rules"); a draft model agreement on transfer of supervision of offenders who have
been conditionally sentenced or conditionally released; a draft model agreement or
transtfer of proceedings in criminal matters; draft guidelines for the prevention of
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juvenile delinquency ("Guidelines of Riyadh"); draft rules for the protection of
juveniles deprived of their liberty; draft international standards designed to
ensure effective domestic legislation or other domestic measures so that proper
investigation, including provisions for an adequate autopsy, are conducted by
appropriate authorities into all cases of suspicious death; draft basic principles
on the use of force and firearms by law enforcement officials; and draft basic
principles on the role of lawyars.

144. Another important element in the overall picture is the list of 1ssues with
respect to which new draft instruments have been proposed (but not yet acted
upon). Reference could be made, for example, to proposals for a draft coaveation
on the elimination of all forms of intolerance and of discrimination based on
religion or belief; a draft declaration on the right to adequate foods a new
covenant on solidarity riqhts; a legally binding instrument dealing with the right
to development; a draft convention on the establishment of an international penal
tribunal for the suppression and punishment of the crime of apartheid and other
international crimes; and many other, often less precisely spelled out proposals.

145. It may be asked wheth: r, as a result of all this activity, it can be corcluded
that there are now too many standards or too many new standards on the way. But
there can be no single definitive answer to such a question. Much will depend on
the priorities, as well as the overall policy perspective, of whoever is posing the
question. It seems clear that some States are now serioustly worried about the
extent of human rights standard-setting activities while others believe there to be
a pressing need for new standards in a varciety of different areas. Still others
might share both viewpoints. But whatever conclusion is drawn, it is desirable
that account be taken of the fact that a fast pace in standard-setting has certain
potential consequences that warrant being taken into account.

3. Some cansequences of extensive standard-setting activity

146. It would seem to be universally accepted that human rights standard-setting is
one of the United Nations gruatest, and potentially most enduring, achievements.
But i. also seems that, perhaps inevitably, the flurry of activity that has taken
place, especially over the past decade or so, has had its costs as well as its
benefits. While the latter are reasonably obvious and rarely disputed, the former
have not been subjected to systematic examination, It is therefore useful in the
present context to take note of some of tne problems or difficulties that might
orise as a consequence of an active and wide-ranginy standard-setting programme.

147. From the perspective of States, problems might arise at several levels. At
the international level, many States are unable to afford to send specialized
delegations to observe or participate in all of the drafting exercises being
undertaken at any one time. Cost may be a major factor as also might the
availability of the necessary expertise. 16/ This is likely to be particularly
true for developing countries but the problems are certainly not limited to them.
One result might be the imposition of an enormous work-load on a State's diplomatic
representatives posted in Now York, Geneva or elsewhere in terms of the preparatory
work required, participation in intensive drafting and negotiating sessions, and
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reporting home. Another result is that some countries are unable to follow such
drafting activities as closely as they might wish, so that the standards drawn up
might not adequately reflect the views of all concerned States.

148. In addition, the proliferation of standards being drafted "may place too great
a burden on the lagal resources of the domestic organs of countries". 17/ 1In
emphasizing the importance of this domestic dimension, one State has noted that
Covernments inevitably have a limited absorptive capacity:

"The sparsity and slowness of comments of States on tieaty drafts, the state
of preparation of delegations to committees and conferences of
plenipotuntiaries, the frequent requests to defer the convening of conferences
because of the press of other business, and the length of time that States
take to ratify treaties - when they ratify them at all - suggest that the
problems may lie at least as much in the apnility of States to absorb treaties
and to participate in their preparation as in the capacity of existing or
future mechanisms to elaborate them". 78/

A further burden placed on the domestic administrative, and perhaps also judicial,
machinery of States arises in the prccess of the implementation of the burgeoning
array of standards., In addition to the formal reporting obligations provided for
in most treaties, it is also increasingly common today for United Nations organs to
follow up on the adoption of non-binding standards by the creation of ad hoc
implementation mechanisms, usually involving some form of voluntary reporting
requirements. 79/

14%. From the perspective of United Nations human rights bodies one of the
resulting problems is the demand placed upon the secretariat, which may be unable
to provide enough staff with the appropriate expertise in order to service the
various drafting bodies. The difficulty of ensuring consistency with existing
standards also increases considerably as the overall body of standards grows. It
has even been suggested that new standard-setting exercises might sometimes be
encouraged for the express purpose of providing an occasion for seeking to dilute,
weaken or even undermine existing standards, or in order to distract attention and
resources away from other activities. 80/ But regardless of tho validity of such
suggestions, there is no doubt that standard-setting is both expensive and
t.ime~consuming. Thus, it has even been implied that standard-setting might be part
of i zero-sum game in terms of the allocation of available resources. For example,
in response to a recent proposal to draft a new convention, one State suggested
that. the result would be to "divert scarce United Nations and Member State
resoutces [rom other pres:ing human rights matters" (E/CN.4/1988/44/Au.d.2, p. 2).
In other words, 'f the United Nations chooses to devote a given amount of resvurces
to standard-setting, the resources avallable both to the Organization itself and to
the Member States for othor aspects of human rights promotion and protection will
be reduced proportionately. Given the relatively small percentage of the Unjted
Nations budget devoted to human rig’ :, the limited number of secretariat officials
with the technical and legal expertisv required for standard-setting, the
constantly growing demands o2 the limited meeting time available to the various
organs and the immense pressures for restraint generated by the Organization's
financial crisis, there are strong arguments supporting the zero-sum game
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assumption. Indeed a recent analysis by a member of the Sub-Commisasion on
Prevention of Discrimination and Protection of Minorities conciuded that the
current large numher of drafting exercises '"results in heavy and competing demands
on the United Nations policy organs and tends to cause stagnation in the work of
these organs". 81/

C. Means by which to accord prioxity to the implementation
of existing instyruments

150. Both the Genaral Assembly, in its resolution 41/120, and the Commission on
Human Rights, ia lts resolution 1987/24, have called upon "Member States and United
Nations bodies to accord priority to the implementation of existing international
standards in the field of human rights". The challenge to which this policy gives
rise is to identify approaches that: (a) respond to the principal concerns noted
above; (b) are capable of mustering a significant degree of support; and (c) are
consistent with the overall aim of contributing to the codification and progressive
development of international human rights law. In recent years a variety of
different approaches have baen put forward. They include the imposition of a
moratorium on new standards; the creation of a specialist standard-getting bedy;
and the setting of priorities to govern future activities. Each of these proposals
will now be briefly conside:ced.

1. A moratorium on new standards

151. Given the cumulative impact of the demands placed upon States as a result of
the existing pace and range of standard-setting activities, it is hardly surprising
that calls have been made to set 1imits upon the initiation of new activities. §2/
Others, while not endorsing such far-reaching proposals, have suggested that
relatively few new standards would be needed in the decade ahead. While
acknowledging the possibility that "changes in the global habitat" and "new areas
of human endeavour" might give rise to the need for more standards, the
Lecretary-General recently urged that the major focus of activities should be "on
bringing universal respect in fact for what has been agreed in principle”
(A742/512, enclosure, p. 4). However, in the Third Committee of the General
Assembly one of the responses to this suggestion was to emphasize that "much
standard-setting work remained to be done, for instance, on the right to
development, the right to adequate housing, human rights and mass exoduses, human
vights in the administration of justice, migrant workers and their families, the
enhancement of social 1life, and the strengthening of international co-operation in
the field of human rights" (A/C.3/42/SR.40, para. 33). COun the other hand, it hac
heen suggested that no more totally new fields remain to be explored. But trs
latter view would not seem to be widely supported. On the contrary, the following
assessment, made with respect to the need for continued standard-setting by ILO,
would seem to be a more accurate reflection of the reality, and perhaps of the
prevailing attitude, of the majority of States:

"It is true that the existing standards already cover a very wide range of
labour problems and even human rights but it would be an illusion to imagine
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that the body of standards could ever be complete, whether on the
international or on the national plane, In either case there can be no
exhaustive or immutable code, especially in an era of rapid change: needs and
concepts alter with the years and old instruments must be added to or
overhauled to adapt them to new requirements." 83/

This assessment was reflected by the 1LO Governing Body in 1987 when it adopted a
report that identified a very wide :range of '"possible subjects" on which ILO should
consider the adoption of new standards. 84/ Thus, whatever advantages might be
seen in reducing the pace of new standard-setting, the suggestion of a moratorium
would not seem to be widelv acceptable., Moreover, it is in any event not easy to
envisage an acceptable formula for a measure that would, in effect, seek to limit
the sovereign prerogative of States to propose new standards.

2. Creation of a gpecialist standard-setting body

152. Another proposal that has been put forward is ‘to centralize the bulk of the
United Nations humeén rights standard-setting functions in an entirely new expert
hody, a "Human Rights Law Commission (UNHRLC)'" "that would devote its entire time
to, and specialize exclusively in, human rights law-making'. 85/ Its proponent
recognized that his proposal was '"likely to be greeted with scepticism, well
justified no doubt" on the grounds that the United Nations '"already suffers from a
proliferation of organs and that there is no guarantee that the UNHRLC would
measure up". 86/

153. In the light ¢f the continuing financial crisis, and of recent efforts to
reduce the overall number of United Nations organs, such a proposal would seem to
have little prospect of being acted upon. Other difficulties would also seem to
arise with respect to the merits of the propoaal. One factor that it neglects is
the desirability of maintaining the important link that exlsts at present between
the preparation of detailed studies and the drafting of related standards. Since
the Sub-Commission and the Commission are the principal organs responsible for the
former it is logical that they should also retain their standard-setting
functions. The alternative, which would be to¢ entrust the proposed human rights
law commision with the preparation of studies, would, depending on the relevant
arrangements, either duplicate existing activities or deprive the principal organs
of a very important source of intellectual input. Another difficulty is the
problem of (inadvertently) encouraging additional proposals for new standards by
virtue of making a whole new apparatus available for that purpose. Thus, the
establishment of a new body need not per ga do anything to address any problems
that presently exist. It could simply result in transferring the same procedures
from one arena to another.

154. Another factor militating against the proposed new body is the limited
transferability to the human rights field of the experience of bodies such as the
International Law Commission and the United Nations Commission on Intecrnational
Trade Law (UNCITRAL) on which it appears to be largely modelled. In the first
place the subject-matters dealt with by human rights bodies are remarkably diverse
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(e.g. development, religion, mental patients, disappearances, food, immigration,
etc.) and lack the relative homogeneity enjoyed by UNCITRAL and, to an important,
albeit lesser extent, by the International Law Commission. An even more important
distinguishing element is the extent to which there often remain fundamental
disagreements both as to the ends and the means of standard-setting in human
rights. The various topics are, as a result, inherently more politically
controversial than the bulk of their counterparts that are dealt with efficiently
by the Internaticnal Law Commission and UNCITRAL. While technical drafting
expertise remains important, it is only one of the elements required in the human
rights field,

155. In the foreseeable future, therafore, there does not seem to be any likelihood
that the General Assembly will change tho policy it endorsed in its resclution
41/120 in which it reaffirmed the central role of the Commission on Human Rights in
the area of standard-setting.

3. The setting of prioritiesa

156, In a context in which continuing demands for new standards are inevitable, the
most logical and even '"scientific" way of reconciling supply and demand is to set
priorities., Indeed that is the approach that was suggested by a significant range
of States in the context of the United Nations review of the multilaterial
treaty-making process., One State, for exampla, concluded that "only the setting of
priorities and the concurrent reduction of the yearly output could provide a
remedy". 87/ This view was endorsed by States from all of thoe principal regional
groupings and in the replies of several international organiszations. 88/ 1In
priuciple, it could be achieved with respect to human riyats standard-setting on
the basis of a thorough review of all existing and new proposals by the Commission
on Human Rights, combined . ith decisions to allocate a particular amount of time
each year to drafting and to authorize the work of only a limited anumber of
drafting groups. Several precedents for such an approach could be cited in the
work of various international organizations. By the same token, other examples
could be cited in which the adoption of & fixed set of standard-setting priorities
proved unacceptable, in part because of the perceived need to "remain free to take
decisions ... in the light of changing circumstances". 89/ 1In the United Nations
context, even States which have conceded that "there is no doubt that the

burden ... is becoming too cumbersome" have neverthcless been resistant to the
setting of priorities:

"It does not seem possible to envisage a declsion of a general and abstract
character to reduce the number of treaties being formrulrted. If a decision is
taken to prepare a treaty on any given subject, it is bccause a majority of
the States involved believe that such a treaty is necessary." 90/

157. In the light of this opposition, it is noteworthy that none of the States or
international organizations that advocated the establishmant of priorities offered
any specific suggestions as to how such a system might work. There have in fact
been several attempts in the past to establish long-term programmes of work for
United Nations human rights organs. Most have been rejected and those few which
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have been pursued have achieved very little. 1In 1976, for examplo, the Economic
and Social Council, in ita resolution 1992 (LX), requested the Comnission to draw
up a long-term work programme. The latter appointed a review g:oup, which in
effect rejected the proposal on the grounds that "it is impossible to predict what
new issues of promotion of human rights will merit ... urgent consideration in the
future" (E/CN.4/1243, para. 10).

158, Similar proposals re-emerjed in the next few years, mainly in the context of
the continuing review of "alternative approaches and ways and means" of improving
the United Nations human rights system. Standard-setting was a constant theme in
these reviews and, on occasion, proposals were ugain made to draw up a long-term
programme of standard-setting. 1In 1984 the Commission's Working Group concluded
that no agreement could Le achieved, citing three reasons: '"the difficulty of
fureseeing future needs; the limited value of a formal plan; [and] the rigidity in
functioning that could result" (E/CN.4/1984/73, para. 17 (18)).

159. The principal conclusion to be drawn from this review is that the
establishment of a set of long- or medium-term priorities for human rights
standard-setting is unlikely to be acceptable to a majority of States and is
perhaps even less likely to be effective in actually reducing the number of aew
standard-setting exercises undertaken. It could in fact have the opposite effect
if States felt obliged to come up with as many new cuggestions as possible in order
to ensure that no issue of potential importance to them would be excluded or
pre-empted,

160. Another conclusion that can be drawn is that while many States are seriously
concerned that the existiny pace of standard-setting might be excessive, radical
solutions are unlikely to be of much help at this stage. A more productive
approach would be to request that the Secretary-General prepare, and update
periodically, an inventory of all of the human rights standard-setting exercises
currently being undertaken by the United Nations and its agencies. That
information is not presently available in one place and the conclusions to be drawn
from such an inventory might have a salutary effect when new proposals are being
evaluated. A second constructive soluticn is that efforts should be made to move
towards more efficient and effective procedures for the drafting of new
instruments, Potential innovations in this regard are examined below.

D. Towards more effective standard-setting procedures

I61. It has frequently been suggested that the procedures usnd in the drafting of
United Nations human rights instrvments could be improved. Thus, for example, the
view was expressed during the thirty-fifth session ot the General Assembly that
"much of work in this area proceeds without planning, in a kind of haphazard
manner, at a desultory pace and with overlapping jurisdictions. We have working
groups in the Third Committee, in the Commission on Human Rights and in the
Suh-Commission. It is difficult to keep track of the different drafts. There is a
lack of continuity and expertise among the persons working on the draft". 91/ More
recently, a member of the Sub-Commission on Prevention of Discrimination and
Protection of Minorities has suggested that standard-setting activities "are
undertaken and carried out without proper planning". 92/
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162, The proposals put forward below are directed at different aspects of the
standard-setting process. Their purpose is to stimulate long-term reflection
rather than to provide a comprehensive analysis. Ultimately, it must be borne in
mind that "within the bounds of respect for negotiating [in) 'good faith' and for
the rules of internatioual jus cogens, the negotiating parties must be allowed to
enjoy maximum freedom in the treaty-maxing process, and the treaty must be an act
freely arrived at not only with regard to its provisions but also, ss much as
possihle, in the procedures followed during its negotiation". 93/

1. ZThe jinitiation phage

163. The absence of established procedures that are followed with any degree of
congistency in human rights standard-setting is nowhere better illustrated than in
the process of initiating the drafting of a new instrument. Examples could be
cited of cases in wuich elaborate draft instruments have been presented without any
considered decicion ever having been taken by any of the organs concerned that an
instrwnent should be drafted. The draft thus acquires a life of its own despite
the paucity of consultation that might have taken place as to the need for it, the
form it should take, the most appropriate approach to be adopted, its relationship
to exlsting standards and so on,

164. As a first step, those proposing the adoption of new standards could in the
future be encouraged to consider, as a matter of course, the desiderata spelled out
in General Assembly resolution 41/120. Whether the proponent is a Government, a
special rapporteur or a non-governmental organization, some consideration should
firet be given to the broader implications of any new standard-setting activity.

165. Another possible step is to require that a pre-initiation study be
undertaken. In a sigaificant number of international organigations the
standard-setting process is nci formally begun until after a detailed preliminary
feasibility study has been completed. According to a review by the
Secretary-General, 'the purpose of such studies is to ascertain the need for the
enterprise and its likely success and the optimum method of approaching it.
Experience seems to show that the proper use of such studies makes it less likely
for an organization to embark on treaty-making projects that must later be
abandoned or that extend for undue periods"., 94/ In most cases it is the
secretariat that is called upon to prepare the study, although a rapporteur or a
committee of experts may also be relied upon. 95/ As a general rule, this would
seem to be an appropriatc approach in the human rights area and to be consistent
not. only with resoiution 41/120 but also with some of the recent practice of the
policy-making organs. Moreover, as a general rule, any body engaged in
standard-setting should be presented by the secretariat with a comprehensive
analytical compilation of all existing standards of direct relevance.

166. An additional safeguard is to require that a specific decision be taken before
the drafting of an instrument is begun. In some international organiszations, the
responsibility for formally initiating a standard-setting exer.'se is vested in a
specific organ (often the equivalent of the governing body or executive board),
which acts by authorizing a particular action, such as the inscription of an agenda
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item devoted to the matter in question., In the political organs of the Unitead
Nations, however, "the process is often initiated in u rather tentative way, tc be
reinforced or weakened at successive sessions as reports ... confirm or cast doubt
on the desirability and feasibility of the enterprise". 96/

167. In the human rights area there would seem to be considerable advantages
involved in charging a single body with principal responsibility for formally
initiating a standard-setting erercise, In particular, it would ensure a more
carefully co-ordinated approach and diminish the possibility of a variety of
competing exercises being initiated in different contexts at the same time. The
body charged with such responsibility could be either the General Assembly or the
Commission on Human Rights. However, with respect to the former it may be noted
that, less than a decade ago, when the Secretary-General sought the reaction of
States to a proposal that the Assembly should assume a central co-ordinating role
in respect of all United Nations treaty-making activities, the response was
predominantly negative. Among the reasons cited were that: "(i) such a role would
slow down the process and increase the work of the General Assembly, whose agenda
was already congested; (ii) the high degree of gensitivity of the other organs
operating in a particular field; (iii) overall co-ordination was dependent on the
nature of each particular treaty and the circumstances of each case, which rendered
a general role impracticable; (iv) the General Assembly had no competence in this
ragard". 97/ By contrast, the terms of reference of the Commission on Human Rights
were expanded by the Economic and Social Council in its resolutlon 1979/36 so as to
entrust it with the function of assisting the Council to co-ordinate activities
concerning human rights in the United Nations system. Moreover, in its resolution
41/120, the General Assembly reaffirmed the important role of the Commission on
Human Rights, among other apprcpriate United Nations bodies, in the development of
international instruments in the field of human rights., Consideratior might thus
be given to entrusting to the Commission formal responsibility for approving the
initistion of a new standard-setting exercise. It goes without saying that, in the
exercise of such a responsibility the Commission would still be acting as a
subsidiary organ of the Council and that full account would be taken of any
relevant views expressed by the General Assembly. The proposed change is thus of a
procedural rather than a substantive nature,

2. The type of instruwnent

168. Two issues arise under this heading. The first is whether a proposed
instrument is intended to be binding or non-binding. The second concerns the
terminology to be used in the case of a non-binding instrument., Ths first issue is
of particular relevance in the context of the present study since it can usually be
assumed that a legally binding instrument (i.e. a treaty) will make provision for
some sort of supervisory procedure, which might or might not involve the creation
of a new treaty body., In recent years there has been an increasingly strong
preference for non-binding instruments, for which several reasons have been
suggested:



A/44/668
English
Page 65

"The advantage is that [such] instruments ... address themselves immediately
(without long ratification dnlays) to the whole of the United Nations
membership and, as the case may be, to other actors and organs of society at
national and international levels, thus expressing the notion of collective
and universal responsibility. To use the words of the present United Nations
Secretary-General: ‘They represent not only important political commitments
by States, but also ground rules for the conduct of international

relations'. 98/ And it may be added that in so far as they pertain to the
field of human rights, these instruments also constitute ground rules for the
conduct of domestic policies." 99/

While recognizing that there will be issuecs with respect to which a binding
instrument is preferable, it would seem reasonable to encourags the use of a
non-binding instrument whenever possible and appropriate. Such a policy could
contribute significantly to controlling the proliferation of treaty bodies and the
resulting demands placed upon States parties, especially in terms of reporting.

169. The second issue that arises in this regard is of sufficient complexity that
it can only be noted in the presen* study. It is whether sufficient consideration
is being given to the choice of terms such as "universal declaration" and
"declaration” rather than to alternatives that might more accurately describe the
content and significance of the instrument. The former term has now been adopted
twice but in practice is used almost without exception to refer to the Universal
Declaration of Human Rights rather than to the Universal Declaration on the
Eradication of Hunger and Malnutrition. The latter instrument was adopted by the
World Food Conference rather than the General Assembly, although the Assembly
subsequently endorsed it in its resolution 3348 (XXIX) of 17 December 1974. There
are currently two proposals for instruments to be termed "universal declarations".
It would seem appropriate fur careful consideration to be given to the question of
whether the use of such terminology is appropriate.

170. The legal status of a "declaration" is not susceptible of any precise formal
definition. Nevertheless, a frequently quoted 1962 memorandum by the Office of
Legal Affairs indicated that "in United Nations practice, a 'declaration’' is a
solemn instrument resorted to only in very rare cases relating to matters of major
and lasting importance where the maximum compliance is expected". 100/ At that
time, in the human rights field, the United Nations had adopted only 4 declarations
over a period of 17 years. By contrast, in the period since then, another 17
doclarations have been adopted and at least 6 more are currently in preparation,
This evolution gives rise to the question of whether or not an effort should be
made to rennrt less frequently in the future to the form of a "declaration" in
order to ensure that the sense of solemnity is not undermined by frequency of use.

3. The formulation phase

171. The formulation or drafting phase of standard-satting raises issues that, for
the most part, extend beyond the scope of the present study. In the present
context, the principal concern is to ensure that adequate and continuing expert
advice is available from the secretariat or anotlier appropriate source and that a
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major effort is made to ensure that propused provisions that are actually or
potentially in conflict with existing standurds are brought to the attention of the
drafting body. In this regard, consideration might be given to requesting the
secretariat to provide, as a matter of course, a "technical review" similar in
scope to that undertaken in connection with the draft convention on the rights oi
the child. 101/ 1In that instance the objectives of the review ware:

(a) To identify overlap and repetition between and within draft articles:

(b) To check *or cons.steacy in the text, including the vse of key terms and
the use of gender-neutral language, and between the different language versions;

(c) To compare the standards established with those in other widely accepted
hoan rights instruments, particularly the two International Covenants;

(d) To meke textual and editorial suggestions and recrmmendations as to how
any overlaps or ‘nconsistenc’ s identified might be corrected in the second
reading, including through the consolidation and relocation of articles.

Such a request is clearly in conformity with the practice generally followed in the
process of drafting and adopting multilateral tieaties. Thus, as the
Secretary-General has noted, "practically all organs that formulate treaties,
whether expert or representative, at one or more stages submit the text for
consideration” by a drafting committee and, in many cases, those "committees also
include secretariat experts; even when this is not so, secretariat members often
play an important role in servicing committees consisting only of governmental or
expert members". 102/

172. In the same study, the Secretary-General also drew attention to the importance
of ensuriag that conflicts do not rise between existing treaties on the one hand
and the new treaty being drafted on the other and to the role of the secretariat in
that regard:

"As the body of international law created by multilateral treaties increases,
groater and greater problems arise about possible conflict between treaties
already in force, whether on a world-wide or regional or otherwise restricted
basis, and new proposed instruments. Naturally, identitication of the
existing instruments that bear on i he subject-matter of a proposal is always
part of the research performed at some stage of the treaty-making process by
the secretariat of the organization concerned." 103/

It may also be recalled in this regard that the General Assembly in paragraph 5 of
its resolution 41/120 requested the Secretary-General "to provide appropriate
specialized support to United Nations bodies working on standard-setting in the
field of human rights".

173. Two final suggestions with respect to the drafting phase should also be
mentior 4 in passing. The first is that consideration should be given to forwmally
enharn.ing the role of non-governmeatal organizations. An important precedent in
this regard was set by the Commission on Human Rights Working Group on the drafting
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of the Convention on the Rights of the Child, which accorded non-governmental
organizations a significant role in all appropriate aspects of its work. As
drafting exercises become more complex, it becomes all the more important to seek
as great a range of inputs as possible and to promote the active involvement of
those groups whose support for the process will significantly enhance the potential
acceptability of the final product. This approach has clearly heen adopted by the
Working Group on Indigenous Populations (E/CN.4/5ub.2/1989/36, p:cas. 49-62),
Similarly, the importance of involving experts and representatives of
non-gevernmental organizations in any process of drafting a further binding
international instrument on freedom of religion or belief and on the elimination of
intolerance and discrimination based on religion or belief, has recently been
emphasized (E/CN.4/Sub.2/1989/32, paras. 12 and 13).

174. Another suggestion is that every effort shculd be made to ensure the detailed
and careful preparation of travaux préparatoires and their subsequent ready
availability. In addition, wherever possible, encouragement should be given to
efforts to prepare detailed explanatory commentaries or annotated guides to the
travaug préparatoires. In the pa 't this has not always been done and, as a result,
it may be needlessly difficult to comprehend the rationale underlying the adoption
of particular formulations. The availability of such materials can greatly assist
not only Governments but also the treaty bodies and other interested parties in the
application of the relevant treaty.

VII. OTHER SELECTED LONG-TERM ISSUES

175. In the preceding chapters of the present study it has been noted that the
proliferation of treaty bodies (from one in 1970 to possibly as many as eight in
1995) has given rise to concern on the part of States. That concern has been
further reinforced by various commentators and by members of the treaty bodies
themselves. 104/ The nature of some of the problems that have a-isen, or might
arise in the future, has been examined in the earlier part of this study. In the
present chapter, consideration is given to some of the possible long-term means by
which the treaty régime might be overhauled or rationalized. Such rationalization
should not necessarily be viewed as a radical or drastic appro:.ch. It should be
seen rather as a natural and eventually unavoidable response to a prolonged period
of broadening and deepening the treaty régime, which, perhaps by its very nature,
has so far developed in a relatively unco-ordinated or ad hoc fashion. Indesd in
many respects, the need for major reform can be seen as a tribute to the success of
the treaty bodies as manifested in a continuing increase in the number of
ratifications by States, a growing interest on the part of all States and o. che
public at large and a significant evolution of the ability of the treaty régime to
promote enhanced respect for human rights.

176. The following analysis is intended as food for thought on the part of the
General Assembly and the Commission on Human Rights. It does not purport to
provide a specific blueprint for future action, nor is it confined to action that
seems likely to be contemplated in the immediate future.
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177. The principal, but not the only, focus of the present chapter is on the
options that are available to States by which to iestrain the creatioa of new
treatv bodies and/or to reduce the number of existing bodies. One option that is
not considered is to impose a ban on the creation of new bodiec. Such a ban would
be neither politically 'or legally feasible. Moreover, it might do little to
improve the existing situation and might create major difficulties if a compelling
need arises for a specialist body to perform important but unique functions.
Indeed, in the long term, if the principles underlying international supervision of
human rights obligations are to evolve so0 as to support a truly effective set of
mechanisms for promoting accountability, it may well be essential to create
entirely new bodies with functions that differ considerably from those presently
performed by existing bodies.

178. Thus, leaving aside a moratorium, three possible opticns may be considered.
The first is to consolidate the existing network of treaty bodies in some way. The
second is to entrust existing treaty bodies with new functions provided tor in new
treaties. The third is to attach additional instruments (protocols) to existing
treaties, thereby expanding the range of issues dealt with or functions undertaken
by the relevant treaty bodies. Each of these options will now be ccnslidered.

A. A_long-term consolidation of the existing petwork of
treaty bodies

179. The most radical option that has been put forward for resolving many of the
problems currently being experienced by the six treaty bodies is to consolidate
them all into one or perhaps two new treaty bodies. 105/ The initial attraction of
such a proposal is considerable. The existing régime is "untidy" in virtually
every respect. It is therefore instinctively appealing to contemplate its
replacement by a system that would, inter alia, stancardize the various procedures
to be followed; reduce the overall volume of documentation; eliminate the need for
multiple reports and accordingly reduce the overall reporting burden imposed on
States; presumably operate on the basis of assured funding; eliminate overlapping
competences; greatly reduce the likelihood of inconsistent interpretations; and
facilitate the emergence of an extremely competent supervisory committee
potentially enjoying both considerable credibility and high visibility. It may
wall be that the potential advantages of this approach are such as to warrant its
consgideration over the longer term. However, in doing so, it would be necessary to
acknowledge the fact that many drawbacks also need to be factored into the equatlion,

1B0. The precise details of a "super-committee" are relativ:ly unimportant for
present purposes. While many variations could be proposed, the main theme of the
proposal is clear enough. 1Its implementation would require a fundamental overhaul
of the entire system. Thus, the issue of modalities would be at this stage of
secondary importance because virtually any combination of elements would, in
theory, be possible in designing the new committee. Suffice it to say that the
super -committee would be an entirely new one and would not necessarily bear any
resemblance in terms of compositiun, expertise, structure or even methodology to
any ong of the existing committees. At the appropriate time the General -.ssembly
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could request the preparation of an expert studv that would carefully evaluate the
different modalities by which to achieve some degree of consolidation.

181. Proponents ¢f consolidation can argue that the ILO Committee of Experts on the
Application of Conventions and Recommendations, which is often held up as a
particularly effective supervisory body, constitutes a desirable model since it
involves a single committee responsible for the supervision of almost 170 different
treaties, But there are fundamental differences between the respective treaty
régimes of the United Nations and ILO, and assumptions as to the trausferability of
different approaches chould not be made too readily. Another possible model from
which lessons can be drawn is that of the Council of Europe. In recent years
extensive deliberations have taken place with a view to assessing both the
desirability and feasibility of merging the European Commission of Human Rights
with the European Court of Human Rights. 106/ Such a morger has, for example, been
described by one commentator as "the only realistic and effective ultimate answer
to the present stagnation of the supervisory machinery" of the European Convention
on Human Rights. 107/ It is relevant to note in the present context that, only a
few years ago, such proposals would have been widely considered to have been much
tvo radical to warrant serious discussion. The turning point seems to have come
once the difficulties the system was confronting reached the point where less
dramatic solutions appeared pale and ineffective. Nevertheless, the analogy with
the United Nations system is still less than convincing in many respects.

182. Leaving aside such potential analogies, it seems clear that the issues raised
by the consolidation proposal will at some point warrant a sustained exchange of
views in order that the advantages and disadvantages can be adequately

articulated. At this point it would seem that the respective cases (for and
against) are not especially clear-cut. They are, moreover, greatly complicated by
the fact that many of the advantages can equally well be portrayed as
disadvantages, and vice versa, depending on the nssumptions and perspectives of the
observer. This may be illustrated by several examples. It can be argued that the
super-committee would, by virtue of its extensive purview and probably almost
permanent sessions, develop enormous expertise, The counter-srgument is that the
variety of expertise represented on the existing range of committees is greater
than could ever be captured on a single committee. Or, it can be argued that a
single report would enable all dimensions of a given problem to be presentcd, but
the counter-argument is that the single report might still be superficial and would
probably be presented by one or two representatives of the State concerned who
would have little, if any, detailed knowledge of some of the relevant fields. Or,
it can be argued that a single committee would facilitate the effective integration
of different concerns such as racial and sex-based discrimination, children's and
migrant workers' rights, and economic, social and cultural rights. The
counter-argument is that some of those concerns might gimply be glossed over and
that the supervisory process would no longer serve to galvanize those sectors of

the Government and of the community dealing with, or interested in, a specific
issue.

183. Another range of issues that would warrant particularly careful consideration
concerns the opportunities provided by any process involving a fundamental overhaul
for the weakening or undermining of some of the most effective aspects of the
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present system. Given the magnitude of the changes that would be required in order
o achieve a significant consolidation, it might be difficult to prevent the
adoption 2f procedural or institutional "innovations" that would in practice
diminish the ¢ffectiveness of existing approaches. Moreover, the present
decentralization of functions provides a form of insurance so that if one treaty
body is failing to function effectively others might be able to compensate.
Reliance upon a single super-committee would, in this sense, involve putting a lot
of eggs into a single baskest,

B. Entrusting new functious to existing treaty bodies by means
of new traeaties

184. When the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment was being drafted, a proposal was made to entrust the
implementation functions provided for in the treaty to the Human Rights Committee
(est.ablished under article 28 of the International Covenant on Civil and Political
Rights). B8Such a proposal gives rise to two different types of is3ue. The first is
a matter of law and the second a matter of policy.

1. Legal considexations

185. The appropriateness of the proposal in terms of international law seems to
have been the principal stumbling block in the context of the Convention against
Torture. On the basis of the proposal as formulated by i.s sponsors, the Legal
Counsel proviied the following opinion:

"B. In my view this proposal presents serious legal obstacles and if adopted
its legal validity could be challenged on the ground that it constitutes a
modification of the terms of the Covenant which has esteblished the Human
Rights Committee und defined its terms of reference. Such modification can
only be effecied by the procedure specified in article 51 of the Ccvenant.

"C. A3 a treaty organ the Human Rights Committee must function in accordance
with the provision of its constituent treaty. It is not sufficient in my view
that there is a general coucordance in purpose between the proposed convention
and article 7 of the Covenant on Civil and Political Rights." 108/

As @ result of this advice, the proposal was not pursued any further. It should be
not.ed, however, that the result that had been sought could in fact have been
achieved by other means. A first possibility would be to entrust the
implementation of the new treaty to the members of the Human Rights Committee
acting not in their capacity as members of that Committee hut in another
appropriate capacity. While this could be characterized as involving the use of a
"legal fiction”, such a technique is not especially uncommon.
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186. A second possibility is to undertake an appropriate amendment to the Covenant
in accordance with the provisions of article 51. In principle this is
st.raightforward; in practice it is immensely complicated and time-consuming. All
in all, it would not seem to be a feasible solution as long as it is sought to be
done on an ad hog basis. It would, however, become feasible if consideration were
to be given to amending the Covenant (or the other appropriate treaties) with a
view to including a new provision to the effect that additional functions could be
entrusted to the Committee pursuant to another treaty, provided that certain
criteria were satisfied. Various criteria might be contemplated, They could
include, for example, the requirement of a two-thirds majority in favour in the
meeting of States parties to the Covenant, provisions for objections to be lodged
to the proposal by existing States parties, with a specified threshhold ,number
being sufficient to block the proposal, and so on.

187. Another possibility is to make use of the unique arrangements governing the
establishment of the Committee on Economic, Social and Cultural Rights. The
creation of that Committee was not specifically foreseen under the International
Covenant on Economic, Social and Cultura. Rights and its formal role is to advise
the Economic and Social Council in the performance of the responsibilities
entrusted to it under the Covenant. Nevertheless, with the consistently expressed
approval of ell of the principal po).icy-making organs, the Committee functions in
much the same way as do the other expert treaty supervisory bodies. Since its
mandate is not limited by the terms of the Covenant but is instead determined by
the Economic and Social Council, there would be no difficulty in entrusting
additional functions to it provided “hat the Council's approval is forthcoming and
that appropriate arrangements are provided for in the new instrument. The latter
should also lnclude a contingency plan in the event that the Council might decide
t.o terminate the Committee's mandate at any stage.

2. Policy considerations

188. A variety of policy considerations are also raised by the proposal at hand.
Perhaps the most troubling problem for many States is the fact that States parties
that ratify the new instrument but are not parties to the existing treaty (for
example, the International Covenant on Civil and Political Rights) would be unable
to participate in the election of members cf the Committee unless approp-iate legal
arrangements are made by means of an amendment. As participation in the creaty
régime becomes increaszingly widespread, the dimensions of this problem will
diminish, although there would probably be a number of "disfranchised" States for
the foreseeable future. This difficulty also arises with respect to the Committee
un Economic, Social and Cultural Rights but in that case the link between being a
party to the Covenant and bheing entitled to vote in elections for the Committee was
severed many years ago. Ever since the first elections for the Committee in 1986
and before that for its predecessor (the Sessional Working Group on Implementation
of the International Covenant on Economic and Social Rights), voting has taken
place in the Economic and Social Council rather than in a meeting of States
part.ies. Thus the voting practices with respect to the election of that Committee
would not be affected even if new functions were entrusted to it under a new
instrument.
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180, Other policy considerations revolve principally around issues such as whother
one committee can have or develop the expertise required in different fields,
whether !ts effectiveness would be diluted by the addition of new iisues or
functions, and how States parties will react to the situation in practical terms.

C. Entrusting new functions to existing treaty hodies by means of
additional protocols

190. Both in principle and in practice the use of additional protocols to existing
treaties would seem to be an appropriate means by which to avoid the creation of
new treaty bodies. In the case of the International Covenant on Civil and
Political Rights, one Optional Protocol already exists and a second is under active
vonsideration. A similar approach might also be adopted in the case of the other
principal human rights treaties, depending on the nature and scope of the issue
heing dealt with or of the functions being entrusted to the treaty body. In that
regard it is evident that there are limits to what might be considered appropriate
for inclusion in a protocol, at least in the sense that there should be a clear and
direct 1link between the subject-matter of the treaty and that of the protocol.

191. Note should also be taken, however, of the principal drawback of the technique
of using protocols instead of drafting new conventions. Since it ig clear that
only those States which choose to ratify the relevant protocol(s) would be bound
thereby, consideration would have to be given to whether States not parties to the
basic instrument would be permitted to ratify one or more of the protocols. This
issue does not arise in the context of the European Convention on Human Rights
hecause each of the protocols thereto is only '"open to signature by Member States
of the Council of Europe, signatories to the Convention". It is conceivable that a
protocol could be drafted in such a way as to permit ratification by States not
parties to the original instrument but it seems unlikely in practice given that
such States would not be able to participate in the meeting of States parties to
the original instrument (unless it too was amended accordingly).

1u2. The upshot of all of this 1is that protocols would therefore in all likelihood
vuly be open to ratification by States parties to the original instrument, By way
of illustration of the resulting drawback, an optional protocol to the
international Covenant on Civil and Political Rights dealing in greater detail with
Lhe prohlibition on slavery (art. 8 of the Covenant) 109/ would not be able to be
ral.ified by a State that was not already a party to the Covenant. Thus the 70 or
o States Members of the United Nations in the latter category would bhe precluded
(rom participating in the new protocol-based régime, a result that would not occur
il i separate treaty had been adopted. The counter-argument to this proposition
is, however, not entirely without merit. At a time when the importance of seeking
universal ratification of the principal human rights treaties (and particularly the
two Covenants) 1is generally accepted, it is argquably inappropriute to bend over
hackwards to enable States to undertake more limited obligations while at the same
time continuing to eschew ratification of the principal treaties.
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D. Amending the treaties

193. Several of the possible long-term options considere.l in the present study
could only be pursued by means of an amendment to the provisions of the relevant
treaties. When individual proposals are made for the amendment of one of the
treaties a common, although often unstated, response is to assume that the process
is too complex, too time-consuming and too uncertain of receiving unanimous support
to warrant being undertaken. Up until now there may have been good grounds for
making such an assumption. In the future, however, the pressures for
.ationalization of the system and for appropriate measures reqrired to ensure its
effaective functioning may be so great as to necessitate se: >us consideration being
glven to the making of amendments.

194. The actual procedures laid down in the different treatios are not, in fact,
unduly complex, provided that sufficient time is aliowed for the process to take
its course. In other words, amendments only make sense us part of a longer-term
strategy and not as short-term or emergency measures. Three of the treaties
considered here contain identical provisions with respect to "revision". They are
nrticle 23 of the International Convention on the Elimination of All Forms of
Racial Discrimination, article 26 of the Convention on the Elimination of All Forms
of Discrimination against Women and article XVIT of the International Convention on

the Suppression and Punishment of the Crime of Apartheid. The provision reads as
follows:

"1, A request for the revisiuon of the present Convention may be made at any
time by any State Party by means of a notification in writing addressed to the
Secretary-General of the United Nationms.

"2. The General Assembly of the United Nations shall decide upon the steps,
if any, to be taken in recpect of such a request."”

195. The two International Covenants contain a different provision. It is,
however, common to each of them and reads as follows:

"l. Any State Party to the present Covenant may propose an amendment and file
it with the Secretary-General of the United Nations. The Secretary-General
shall thereupon communicate any proposed amendments to the States Parties to
the present Covenant with a request that they notify him whether they favour a
conference of States Parties for the purpose of considering and voting upon
the proposals. In the event that at lsast one third of the States Parties
favours such a conference, the Secretary-General shall convene the conference
under the auspices of the United Nations. Any amendment adupted by a majority
of the States Parties present and vot.ng at the conference shall be submitted
to the General Assembly of the United Nations for approval.

"2. Amenc.aents shall come into force when they have been approved by the
General Assembly of the United Nations and accepted by a two-thirds majority
of the States Parties to the present Covenant in accordance with their
respective constitutional processes.
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"3, When amendments come into force they shall be binding on those States
Parties which have acceptad them, other States Parties still being bound by
the provisions of the precent Covenant and any earlier amendment which they
have accepted."

Article 29 of the Convention againet Torture is also mdrdelled on this procedure,
but with two significant differences. In pavagraph 1, the requirement that one
third of the States parties favuurs the convening of a conference must be met
"within four months from the date of such communication". In paragraph 2, the
approval of the General Assemb'y is omitted.

196. In the case of the first set of three treaties the Geraral Assembly could be
expected to adopt procedures that would meet the general requirements set out in
articles 39 to 41 of the Vienna Convention on the Law of Treaties of 1969. 1In
doing so, it might well opt to follow a procedure similar to that provided for in
the second set of treaties. In the present study it would not seem appropriate to
delve more deeply into the possible details of such a procedure since the General
Assembly will be guided in part hy the nature of the proposed amendments and would
probably wish to seek the opinion of the Legal Counsel before proceeding.

197. The principal conclusion to be drawn in the present context is that political
will is the principal requirement. If that exists it should not be unduly
difficult to secure any necessary amendments.
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