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C. Membe.rship and attendance

B. Sf,ssions

A. States parties to the Covenant

I. INTRODUCTION

6. At the opening meeting of the eighteenth session, held on 21 March 1983,
the temporary Chairman informed the Committee of the death of Committee member
Mr. Abdoulaye Dieye. Members of the CommH.tee, who expressed their sorrow at the
untimely death of Mr. Dieye, also paid tr.1bute to his contribution to the work of
the Committee, in particular, and to the promotion of human rights, in general.

5. At ~Ie fourth meeting of States parties held at United Nations Headquarters,
New York, on 17 September 1982, in accordance with articles 28 to 32 of the
Covenant, nine members of the Committee were elected to replace those whose terms
of office were to expire on 31 December 1982. The following three members were
elected for the first time, Mr. Joseph Cooray, Mr. Vojin Dimitrijevic and
Mr. Roger Errera. Messrs. Bouziri, Dieye, Graefrath, Opsahl, Prado Vallejo and
Tomuschat, whose terms of office were to expire on 31 December 1982, were
re-elected.

2. By the closing date of the nineteenth session of the Committee, 14 States had
made the declaration envisaged under article 41, paragraph 1, of the Covenant which
came into force on 28 ~.rch 1979. A list of States parties to the Covenant and to
the Optional Protocol i with an indication of those which have made the declaration
under article 41, paragraph 1 of the Covenant is contained in annex I to the
present report. '

4. The Human Rights Committee has held three sessions since the adoption of its
last annual report, the seventeenth session (383rd to 409th meetings) was held at
the United Nations Office at Geneva from 11 to 29 OCtober 1982, the eighteenth
session (4l0th to 436th meetings) was held at United Nations Headquarters, New
York, from 21 March to 8 April 1983, and the nineteenth session (437th to 464th
meetings) was held at the United Nations Office at Geneva from 11 to 29 July 1983.

1. On 29 July 1983, the closing date of the nineteenth session of the Human
Rights Committee, there were 75 States parties to the International Covenant on
Civil and Political Rights and 29 States parties to the Optional Protocol to the
Covenant which were adopted by the General Assembly in resolution 2200 A (XXI)
of 16 December 1966 and opened for signature and ratification in New York on
19 December 1966. Both instruments entered into force on 23 March 1976 in
accordance with the provisions of their articles 49 and 9 respectively.

3. Reservations and other declarations have been made by a number of States
parties in respect of the Covenant or the Optional Protocol. These reservations
and other declarations are set out verbatim in the documents of the Committee
(CCPR/C/2 and Add. 1-6).



7. At the fifth meeting of States parties held at United Nations Headquarters,
New York, on 21 July 1983, in accordance with articles 28 to 34 of the Covenant,
Mr. Birame Ndiaye (Senegal) was elected to fill the vacancy craated ~ th~ death of
Mr. Abdoulaye Dieye (Senegal). A list of the members of the Committee is given in
annex 11 be10,,..

8. All the members, except Mr. Dieye, attended the seventeenth session of the
Committee. All other members, except Mr. Movehan, attended the eighteenth
session. The nineteenth session was attended by all the members. At this session,
the Committee was informed by its Chairman, that v to his great regret, he had to
announce the resignation of Committee member, Mr. Walter Tarnopo1sky (Canada),
due to his recent appointment as a judge of the Ontario Court of Appeal. The
resignation was to be effective as from 1 August 1983. Members of the Committee
shared with the Chairman his regret at the resignation of ~r. Tarnopolsky who had
served on the Committee since its inception and paid tribute to his contribution
to the achievements of the Committee and to his dedication to the cause of human
rights.

15.
Gra
Off
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D. Solemn declarations
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Mr. wa1ter Tarnopolsky

Mr. ADdreas V. Mavrommatis

F o Working groups

Mr. Nejib Bouziri
Mr. Bernhard Graefrath
Mr. Julio Prado Vallejo

Vice-Chairmen:

Chairman:

Rapporteur:

9. At the opening meeting of the eighteenth session, before assuming their
functions, those members of the Committee who were elected or re-elected by the
fourth meeting of the States parties to the Covenant made a solemn declaration
in accordance with article 38 of the Covenant.

E. Election of officers

10. At its 411th meeting, held on 21 Marcb 1983, the committee elected the
following officers for a term of two years in accordance with article 39,
paragraph 1, of the Covenant.

12. The Working Group of the seventeenth session was composed of Messrs. Ermacora,
Hanga, Mavrommatis and Prado Vallejo. It met at the United Nations Office at
Geneva from 4 to 8 OCtober 1982 and elected Mr. Hanga as its Chairman/Rapporteur.
The WOrking Group of the eighteenth session was composed of Messrs.
Herdocia Ortega, Prado Vallejo and Sir Vincent Evans. It met at United Nations

11. In accordance with rule 89 of its provisional rules of procedure, the
Committee established working groups to meet before its seventeenth, eighteenth and
nineteenth sessions in order to make recommendations to the Committee regarding
communications under the Optional Protocol 0 0
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Headquarters, New York, from 14 to 18 March 1983. Sir Vincent Evans was electedChairman/Rapporteur. The WOrking Group of the nineteenth session was composed ofMessra. Al Douri, Hanga, Prado Va11ejo and Sir Vincent Evans. It met at the UnitedNations Office at Geneva from 4 to 8 July 1983 and elected Sir Vincent Evans as itsChairman/Rapporteur.

13. Under rule 62 of its provisional rules of procedure, the Committee establishedworking groups to meet before its eighteenth and nineteenth sessions with a view tomaking recommendations on the duties and functions of the committee underarticle 40 of the Covenant and related matters.

14. The WOrking Group of the eighteenth session was composed of Messrs. Bouziri,Graefrath and Tomuscbat. It met at United Nations Ereadquarters, New York, frOll14 to 18 March 1983 and elected Mr. Bouziri as its Chairman/Rapporteur.

15. The WOrking Group of the nineteenth session was composed of Messrs. ~uziri,Graefrath, Herdocia Ortega, Movchan and Tarnopo1sky. It met at the United NationsOffice at Geneva f,rom 4 to 8 July 1983 and elected Mr. Bouziri as itsChairman/Rapporteur.

G. !;genda

seventeenth session

16. At its 383rd meeting, held on 11 October 1982, the Committee adopted thefollowing provisional agenda, submitted by the Secretary-General in accordance withrule 6 of the provisional rules of procedure, as the agenda of its seventeenthses8ion,
~

1. Adoption of the agenda.

2. Organizational and other matters.

3. Submission of reports by States parties under article 40 of the Covenant.
4. Consideration of reports submitted by States parties under article 40 ofthe Covenant.

5. Consideration of communications received in accordance with theprovisions of the Optional Protocol to the Covenant.

Bighteenth session

17. At its 411th meeting, held on 21 March 1983, the Committee adopted thefollowing provisional agenda, submitted by the Secretary-General in accordance withrule 6 of the provisional rules of procedure, as the agenda of its eighteenthsession'

1. Opening of the session by the representative of the Secretary-General.
2. SOlemn declarations by the newly elected members of the Comaittee inaccordance with article 38 of the Covenant.

-3-
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~ 3. Election of the Chairman and other officers of the Committee.
I,

Nineteenth session

2. Organizational and other matters.

1. Adoption of the agenda.

Adoption of the agenda.

Organizational and other matters.

Action by the General Assembly on the annual report submitted by the
Huaan Rights Committee under article 4S of the Covenant.

Submission of reports by States parties under article 40 of the Covenant.

s.

4•

8. Consideration of reports submitted by States parties under article 40 of
the Covenant.

7.

l. Submission of reports by States parties under article 40 of the Covenant.

6.

5. Consideration of communications received in accordance with the
provisions of the Optional Protocol to the Covenant.

9. Jonsideration of communications under the Optional Protocol to the
Covenant.

4. Consideration of reports submitted by States parties under article 40 of
the Covenant.

6. Annual report of the Committee to the General Assembly through the
Economic and Social Council under article 4S of the Covenant and
article 6 of the Optional Protocol.

18. At its 437th meeting, held on 11 July 1983, the Committee adopted the
following provisional agenda, submitted by the Secretary-General, in accordance
with rule 6 of the provisional rules of procedure, as the agenda of its nineteenth
session'

'i
.!

:i.,

!-:
l,
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11. ORGANIZATIONAL AND OTHER MATTERS

A. Question of publicity for the work of the Committee

19. At its seventeenth session, the Committee resumed consideration of its
proposed annual publication in bound volumes of its documents as well as the
question of publication of selected decisions adopted by it under the Optional
Protocol, in the light of the report of the Secretary-General to the General
Assembly on pUblicity for the work of the Human Rights Committee (A/37/490) and the
working paper on the publication of decisions under the Optional Protocol as
prepared by the secretariat in consultation with Committee member,
Sir Vincent Evans.

20. Noting that the question of annual publication in bound volumes of the
Committee's documents was of some urgency since it was shortly to be taken up ~
the Third Committee of the General Assembly, the Committee approved the text of a
letter to be addressed by its Chairman to the Secretary-General (see annex IV
below) •

21. Members of the Committee exchanged their views on the working paper containing
selected decisions under the Optional Protocol as submitted by the secretariat.
They agreed that efforts should continue to finalize the text of the publication
and authorized the secretariat with the help of Sir Vincent Evans and, if
necessary, other members of the Committee, to revise the existing text in the light
of the exchange of views which had taken place in the Committee !I and that,
assuming that the revision exercise could be completed before the next session, an
open-ended editorial group might meet early on in the session for the purpose of
going through the revised document.

22. At its eighteenth session, the Committee was informed of General Assembly
resolution 37/191, which took note, with appreciation, of the request of the Buaan
Rights Committee that its official records should be made available annually in
bound volumes, and that the Secretary-General would give careful consideration to
the possibility of publishing the annual bound volumes of the documents of the
Committee within available resources during the current biennial, that should fund.
not be available during the current biennium, they should be requested as frOll the
bienniurn 1983-1985, ~~at, if approved, the publication of the volumes would then
commence from 1984, and that it was the intention of the Secretary-General, 8ubjec~

to the availability of funds, to publish the volumes initially in English and
French only, as a measure of economy.

23. The Committee took note with appreciation of the General Assembly resolution
on the subject and requested the secretariat to pursue with due urgency its efforts
to have those volumes published as soon as possible.

24. The Committee exchanged views on the revised text of the working paper
containing selected decisions under the Optional Protocol and decided to authori.e
by consensus the publication of the revised text in its present format.

25. At its nineteenth session, the Assistant-Secretary-General, centre for Bu.an
Rights, informed the Committee that regrettably there were no resources within the
present bienniumc However, resources had been requested for the bienniua 1984-1985
to produce two bound volumes per year. That arrangement would be continUed in

,
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subsequent programme budgets. He added that continued efforts would be made to
cover the outstanding years, having regard to the availability of resources.
Members of the Committee expressed their dissatisfaction at the delay in the
publication of the annual bound volumes, as the publication was an extremely
important means in the Committee's efforts to promote the cause of human rights
through the most effective exercise of its functions under the Covenant. Members
also indicated that the volumes should commence from the first year of the
Committee.

B. Action by the General Assembly on the annual report submitted
by the Committee under article 45 of the Covenant

26. At its 4l4th meeting held on 23 March 1983, l/ the Committee considered this
item which was placed on the agenda of the Committee's spring session, in
accordance with its decision adopted at the fifteenth session, 1/ in the light of
the relevant paragraphs of the summary records of the Third Committee as indicated
in a note prepared by the secretariat of the Human Rights Committee.

27. Members of the Committee expressed their satisfaction at the interest shown in
the Third Committee in the work of the Committee and for the considerable amount of
attention which the Third Committee had given to the consideration of the annual
report. The draft resolution adopted by the Third Committee at the end of its
consideration of the Committee's annual report clearly reflected that interest as
well as the appreciation of the Third Committee for the serious and constructive
manner in which the Committee was continuing to perform its functions. Members of
the Committee also noted with satisfaction that, in its draft resolution, the Third
Committee expressed its appreciation of the request of the Committee that its
official records be made available annually in bound volumes and requested the
Secretary-General to make the necessary arrangements for that purpose within the
existing rasources.

28. It was noted that various individual opinions and suggestions were expressed
or made in the Third Committee concerning several issues relating to the work of
the Committee and to the obligations of States parties under the Covenant and its
Optional Protocol. Those opinions and suggestions covered, inter alia, the powers
of the Committee and its functions, its rules of procedure and guidelines for the
preparation of initial and periodic reports, steps that could be taken by States
parties in response to the Committee's views under the Optional Protocol and its
general comments under article 40 of the Covenant, reporting obligations of States
parties under article 40 of the 90venant and whether such obligations should extend
to the submission of special reports on the human rights situation in a state of
emergency when invoked under article 4,of the Covenant, and the desirability for
the Committee to hold meetings in places o~~er than Geneva and New York.

29. Members of the Committee commented on the various opinions and suggestions
made in the Third Committee relevant to its work. It was pointed out that the
Committee was not powerless, that it could draw on the powerful force of
international public opinion and on the moral and political support of the General
Assembly, that it was to be hoped that in the future Governments would provide the
Committee and the General Assembly with information ~egarding steps taken in
response to the views and observations made by the Committee, that further
consideration should be given to the course of action to be taken by the Committee
once it had adopted final views on individual communications and, in that
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connection, that it was quite appropriate to ask representatives of the States
parties concerned what their reaction was to the views expressed by the committee
in reapect of con~unications submitted against them and considered b¥ the
Committee, that the COmmittee should not overlook the fact that the Third Committee
had emphasized the legal basis of the Committee's work and had reminded it of its
mandate, that the concept of gross violations of human rights did not as such
appear in the Covenant but that states of emergency did, and that while delegations
in the Third Committee had expressed new ideas and suggestions to expand the
functions of the Committee, such decisions would have to be taken by the States
parties and not by the COmmitt~e itself. In response to certain comments made in
the Third Committee, it was suggested that a small group should be set up in the
Committee in order to study ways of improving the rules of procedure governing
communications under the Optional Protocol, that the Committee should endeavour to
revise the guidelines recommended by it for the preparation of reports under the
Covenant with a view to ensuring their precision and, accordingly, the effective
monitoring of compliance with the Covenant by States parties, and that it was for
the Centre for Human Rights to explore ways to make the holding of Committee
meetings in places other than Geneva and New York practicable and that the
COmmittee should pursue the matter so that the people in countries served b¥ the
Committee could be directly aware of its work.

30. Members noted that concern had been voiced in the Third Committee with regard
to the difficulties encountered by certain States parties in submitting reports in
view of the lack of resources and the proliferation of reporting procedures under
various human rights instruments. They emphasized the importance of co-ordination
among United Nations organs and considered that the best way to achieve it was for
the Centre for Human Rights to bring together representatives of those organs for
short meetings, with a view to considering this matter in the light of the
respective experience of their organs.

31. Members of the COmmittee agreed that it would be useful if the Secretariat
would prepare a document summarizing suggestions made in the Third Committee.

32. At its nineteenth session, the Assistant-Secretary-General, Centre for Human
Rights, informed the Committee that steps were being taken to explore the means by
which co-ordination could be enhanced, that consultations would be undertaken with
the chairpersons of the relevant organs and that, financial resources permitting,
the possibility would be examined of holding a consultative meeting of these
chairpersons.

C. Decision recommending the inclusion of Arabic among the official
and working languages of the Human Rights Committee

33. At the eighteenth session, the Committee resumed consideraion of the proposed
introduction of Arabic as an official and working language of the Human Rights
Committee.

34. The Committee, after further discussion, adopted a decision recommending the
inclusion of Arabic among its official and working languages and requesting the
Secretary-General to take the appropriate steps to that end and, in that
connection, the Committee was apprised of the financial implications by the
Ass!stant-Secretary-General, Centre for Human Rights (for the text of the decision,
see annex V below).
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38. The Committee decided, at the recommendation of its Bureau, to designate
former member and Rapporteur of the Committee, Mr. Rajsoomer Lallsh, to represent
it at the seminar.

36. The Committee agreed to authorize its Chairman to represent it at the Congress
in Costa Rica and, if need be, to arrange for another member of the Committee tu
join him or replace him in that mission, after consultation with the secretariat.

40. At its seventeenth session, the Committee accepted a scheme on medical
insurance for its members as an interim measure, as proposed by the secretariat,
which would enter into force from the eighteenth session.

41. The Committee also decided that arrangements should be made to make available
to it a complete collection of copies of the International Covenant on Civil and
Political Rights and of the Optional Protocol thereto in all the languages in which
they had been pUblished in various parts of the world.

- --1

Other mattersE.

37. At its eighteenth session, the Committee was informed of the text of a letter
addressed to its Chairman from the Assistant-Secretary-General, centre for Human
Rights, inviting him to send a representative to a special international seminar to
be held at Geneva from 20 June to 1 July 1983 to discuss the experience of
different countries in the implementation of international standards on human
rights. The seminar was being organized as one of the suggested measures for the
celebration of the thirty-fifth anniversary of the Universal Declaration of Human
Rights.

39. At its nineteenth session, both the Chairman of the Committee,
Mr. Mavrommatis, and ex-member and Rapporteur, Hr. 'Lallah, reported to the
Committee on their participation, on its behalf, at the WOrld Congress of Human
Rights held in Costa Riea, and at the International Seminar on the Experience of
Different Countries in the Implementation of International Standards on Human
Rights, held at Geneva. The Chairman informed the Committee that he had received
an invitation addressed to him by the Secretary-General of the Second WOrld
Conference to Combat Racism and Racial Discrim.~nation and that he would attend
this Conference to be held in Geneva.

1
:' ~~"C'~=K~~,_c.: __-:"L'C-cC- __ ~-~-. .c ---

I
D. Participation at a world congress of human rights in Costa Rica

••• and at an international seminar held at Geneva

M 35. At its seventeenth session, the Committee was informed by its Chairman of the
, ~ content of a letter which he had received from the Chairman of the Organizing
I~ Committee of the WOrld Congress of Human Rights to be held in Costa Ric~ from 6 to
~ 12 December 1982, in order to celebrate several Costa Rican events of historic
.~, ~I value for the development of institutional democracy. The letter stated that the
~ presence of a delegation from the Committee to illustrate the theme of human rights

:3 in the International Covenant on Civil and Political Rights would be a noteworthy
'I contribution to the success of the Congress.
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, 42. At its eighteenth sesei')n r the Committee considered the question of technical
assistance in the legal profession that may be requested from or rendered to States
parties where the lack of such expertise had posed certain difficulties in the
implementation of their obligations under the Covenant.
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43. After a brief exchange of views, the Committee requested the Secretary-General
to find out how technical assistance could be provided to States parties which
requested it and decided to continue its discussion of that matter at future
sessions.

44. The Committee decided to consid~r, under this item at its nineteenth session,
the procedure for considering second periodic reports, as well as the proposed
draft amendments to its provisional rules of procedure.

45. At its nineteenth session, the Committee, after a brief discussion, decided to
defer consideration of the procedure for considering second periodic reports and
the proposed draft amendments to its provisional rules of procedure until its
twentieth session and requested its working group on general comments to discuss
those matters and to report to the Committee thereon.
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46. States parties have undertaken to submit reports in accordance with article 40
of the Covenant within one year of the entry into force of the Covenant for the
States parties concerned and thereafter whenever the Committee so requests. In
order to assist States parties in submitting the reports requLed under article 40
of the Covenant, the Committee, at its second session, approved general guidelines
regarding the form and content of r.eports, the text of which appeared in annex IV
to its first annual report submitted to the General Assembly at its thirty-second
session. y

47. In accordance with article 40, paragraph 1 (b), of the Covenant, the Human
Rights Committee adopted a decision on periodicity under which States parties would
be required to submit subsequent reports to the Committee every five years. The
text of the decision on periodicity, as amended, appears in annex V of its fifth
annual report 2/ submitted to the General Assembly at its thirty-sixth sesion, and
the guidelines regarding the form and content of reports from States parties under
article 40, paragraph 1 (b), of the Covenant appear in annex VI of the same
report. §/

48. At its seventeenth session, the Committee was informed of the status of
submission of reports (see annex III below) and it was requested for guidance on
how the rule concerning the periodicity of reports should be applied in the case of
certain States parties which had not yet submitted their initial reports but whose
second periodic reports were already due.

49. At its 384th meeting held on 12 OCtober 1982, the Committee decided to invite
the Director of the Centre for Human Rights to contact the representatives of Zaire
and the Dominican Republic and urge them to respect the commitments they had
entered into by becoming parties to the Covenant. The Committee further decided to
send reminders to India, Gambia, Trinidad and Tobago, El Salvador and Sri Lanka, as
well as a letter to the permanent representative of Lebanon in Geneva emphasizing
the need for Lebanon to submit a report as soon as possible and to include therein
information about the recent events pertaining to human rights in that country. It
was also decided that a copy of the summary record covering the discussion of
Lebanon's delayed report be sent to the permanent representative of that country in
Geneva. The Committee also decided that notes verbales should be sent to the
States parties, including Chile, that were required to submit subsequent reports in
1984.
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50. At its 393rd meeting, held on 19 October -1982, the Committee was informed by
the Director of the Centre for Human Rights that, in response to its request of
12 October 1982, he had met in New York with the Minister for Foreign Affairs of
Zaire and its Permanent Representative to th~ United Batuibs and with the Permanent
Representative of the Dominican Republic to the United Nationsl that the Minister
for Foreign Affairs of Zaire had informed him that he would personally see to it
that the report of his country was finalized and submitted to the Committee without
further delay, and that the Permanent Representative of the Dominican Republic had
promised to remind his Foreign Minister of the matter immediately, but had
expressed regret that he was not in a position to give any further information as
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to the date of the submission of its report. The Committee decided to request the
Director of the Centre to remain in contact with the Minister for Foreign Affairs
and the Permanent Representative of Zaire during the remainder of the current
session of the General Assembly so as to inform the Committee at its next session
of the date on which the report of Zaire would be ready.

51. The Committee was informed by its Chairman that it was not possible for its
member, Mr. Dieye, to make the visit to Guinea in connection with that country's
report, as decided at the sixteenth session, and he expressed the hope that
Mr. Dieye would be able to make that visit in time to inform the Committee of the
results before its next session. However, the illness and the untime.ly death of
Mr. Dieye just before the eighteenth session, prevented any visit from taking place.

52. At its eighteenth session, the Committee was informed of the status of
submission of reports (see annex III below) and that, following further contacts by
the Director of the Centre with the representatives of Zaire and the Dominican
Republic, they stated that the message of the Committee had been relayed to their
Governmentsl and that the report of Lebanon was submitted in the course of this
session.

53. The Committee decided that invitations should be sent to Zaire, the Dominican
Republic, India, Gambia, Trinidad and Tobago and El Salvador to send representatives
to meet informally with the Co~~ittee at its nineteenth session in connection with
their reporting obligations under the Covenant. The Committee also approved the
pUblication of a document (CCPR/C/28) containi~g the list of States parties whose
second periodic reports would be due in 1983.

54. The Committee agreed to postpone the considc~ation of the report of Panama
until its twentieth session, at the request of tht ~ermanent Representative of that
country, since it wished to submit an updated re~

55. At its nineteenth session, the Committee was informed that, since the
eighteenth session, reports had been received from India, Gambia and El Salvador.
In the case of Trinidad and Tobago, a representative from the Permanent Mission to
the United Nations of that country in Geneva met with the Committee during the
session and promised to contact her Government with a view to responding as quickly
as possible to the C~mmittee's requests for fulfilling their reporting obligations.
With respect to the Dominican Republic and Zaire, no responses to the requests of
the Committee had been received and no success was achieved in attempts to make
personal contact with representatives.* In the case of Chile, the Chairman
reported that informal contacts with representatives of Chile made it clear that
the Chilean Government was not prepared to respond to the Committee's request for a

* On 29 July 1983, after the adoption of the annual report and before the
closure of the nineteenth session, a member of the Permanent Mission of Zaire to
the United Nations at Geneva appeared before the Committe and explained the reasons
for the delay in the submission of her country's report under article 40 of the
Covenant. Members of the Committee expressed the urgent need for. that country to
submit the overdue initial report in view of the fact that the second periodic
report was already due in 1983 and to provide precise information; before the
twentie\th session, of the date on which the report is to be submitted.
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supplementary report, but was prepared to submit its second periodic report in1984. The Committee decided to send reminders again to Chile, the DominicanRepublic and Zaire to express its concern over the long delays and to consideragain at the twentieth session whether other measures should be taken if noresponses were forthcoming.

56. In the case of Lebanon, whose second periodic report was due on 21 March 1983,the Committee decided that, in the particular circumstances of this State party,and considering that its initial report was considered at this session, its nextperiodic report would be postponed until 21 March 1986.

57. At its 438th meeting, on 11 July 1983, the Committee noted that considerationof the report of Guinea had so far been postponed four times in the hope that theGovernment of Guinea would respond to the Committee's desire to consider the reportin the presence of the representatives of the Government of Guinea with a view toconducting a fruitful and constructive dialogue on the promotion and implementationof the human rights embodied in the Covenant.

58. The Committee decided, due to the failure of the Government of Guinea to
resf~nd to itc previous communications, to postpone for the last time, theconsideration of the report of Guinea until its twentieth session to be held inGeneva, even if no representatives of the Government of Guinea were to be present,and expressed the hope that it would not have to consider this report at thatsession in such absence.

B. Consideration of reports

59. The following paragraphs are arranged on a country-by-country basis accordingto the sequence followed by the Committee at its seventeenth, eighteenth andnineteenth sessions in its consideration of the reports of States parties. Fullerinformation is contained in the initial reports submitted by the States concernedand in the summary records of the meetings at which the reports were considered bythe Committee.

Mexicq

60. The Committee considered the initial report of Mexico (CCPR!C/22/Add.l) at its386th, 387th and 404th meetings, held on 13 and 26 October 1982 (CCPR/C/SR.386, 397and 404).

61. The report was introduced by the representative of the State party whoindicated that lengthy and meticulous com~rative studies had shown that Mexico'slawG were in perfect harmony with the international legal instruments for theprotection of the most important human rights, that the rights proclaimed in theCovenant were consonant with the personal and social guarantees embodied inMexico's political COnstitution and laws and that the philosophical foundations ofthe Covenant and of his country's laws completely coincided.

62~ Members of the Committee welcomed the co-operation the Government of Mexicohad shown in submitting, in time, a report drawn up in accordance with theCommittee's guidelines and in agreeing, at short notice, to send a delegation forthe consideration of that report earlier than the date initially intended. In thisrespect, it was asked whether it was known in Mexico that the Government was to
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submit a report to the Committee and whether the prov~s~ons of the Covenant had
been widely publicized, particularly, among la~ers and members of the judiciary,
the police and other authorities, both at the federal and state level. Noting that
practices, customs and traditions were more important than the written law and
considering the current economic crisis in Mexico, members requested information on
any facto~s and difficulties affecting the implementation of the Covenant, as well
as statistical data to illustrate the progress achieved in the enjoyment of the
rights and freedoms enshrined in the Covenant.

65. Commenting on article 3 of the Covenant, members of the Committee observed
that the report was very brief and limited to the reference to the relevant article
of the Constitution consecrating the principle of equality before the law. This
principle, it was pointed out, was only one aspect of equality between the sexes
and its inscription in the Constitution was not enough to convert it into actual
equality. Referring to another article in the Constitution stipulating that the
President of Mexico must be, inter alia, the son of Mexican parents by birth, one
member wondered whetn~~ that was compatible with the principle of equality
enshrined in the Cove.~ant. Information was requested on the respective percentages
of both sexes in educational institutions, in the executive, legislative and

)1

?,!
"·i

--"-"~-~-,~~-'-~. -----~.- -,.,----,,--
_ . ~""__:.,,"'_.. __'_.'___:..._.C.... ... _" ~ •. _.i.:__ ~ ..•_~ __

--~'-,-

64. In connection with article 2 of the Covenant, it was noted that, according to
the Mexican Constitution, in the event of a conflict, the provisions of the Federal
Constitution, the federal laws and the Covenant would prevail over any
contradictory provisions in the laws of the individual states comprising the
Mexican Federation, and it was asked which would prevail if there were a conflict
between the Covenant and the Federal Constitution or some federal law, whether
there was any Mexican jurisprudence on that point and whether the Covenant was in
fact ever invoked and, if so, whether any jUdicial decisions had been taken in this
respect. Considering that it was at the state or municiap1 level that violations
of human rights were most likely to occur, it was asked what mei'.as of control were
exercised by the Federal Governm~nt in order to ensure respect for human rights by
the state authorities. In this connection, several members requested more
information on the~ procedure, particularly on how wide its sphere of
application was, how effective it was in practice, what it could means in practice
to a Mexican peasant and whether he could exercise that remedy himself or would
require the assistance of a lawyer and, if so, how costly that procedure was. It
was also asked whether the amparo procedure was applicable to any action by the
police as well as in the case of disappeared persons, whether it could be resorted
to by persons wis~ing to assert their rights under the Covenant, what organ existed
to enforce jUdic~~l decisions and whether there were in Mexico any private or
public institutions responsible for the promotion and defence of human rights

63. with regard to article 1 of the Covenant, it was observed that it was the
first time that a report submitted to the Committee had placed such emphasis on
the control of natural resources as an element in the right of peoples to
self-determination and that Mexico's experience showed that the more a country was
master of its own economy, the better it was able to combat foreign intervention,
preserve its national cultures and defend human rights, and it was asked what
impact such economic measures had on the enjoyment of human rights in Mexico. In
this connection, it was asked whether Mexico interpreted the right of peoples to,
self-determination as applying to the federal structure of the Mexican State and
what Mexico's attitude was towards the peoples struggling for their
self-determination in Africa and the Middle East, particularly the Palestinian
people.
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69. In relation to ,article 8 of the Covenant, clarification was requested of
article 5 of the Constitution, which provided for exceptions to one's right to
engage in the occupation of his choice and made obligatory ·the performance of
municipal office and of an office held through ••• popular election· and it was
asked whether a Mexican citizen who had been elected to ~ civil office, but refused
to accept it, could be compelled to do so against his will and, if so, whether that
was compatible with the Covenant.

68. Commenting on article 7 of the Covenant, members praised the express
prohibition of any kind of torture in the Mexican Constitution and requested
information on any mechanisms that may have been established under Mexican
legislation to ensure actual respect for the constitutional prohibitions of
ill-treatment. They also asked whether there had been any cases of torture or
maltreatment in Mexico of which police or security officers had been found guilty
and for which they had been punished and what the penalties provided for in such
cases were. Noting that the Mexican Criminal Code referred to corporal punishment
as a normal penalty, some members asked which offences this punishment was
prescribed for, and what made the Mexican authorities think that corporal
punishment was compatible with article 7 of the Covenant. Maintaining that the
non-refoulement of refugees was now, in his opinion, a general principle of
international law, and probably constituted an implied duty under this article, one
member asked whether Mexico subscribed to the same view and, if so, whether some
explanations could be made of the circumstances surrounding the reports to the
effect that groups of persons crossing the southern borders were returned to their
country of origin. With reference to some art'1cles of the Mexican Health Code, it
was asked whether it was to be concluded that medical experiments which did not
endanger the life of the subject could be carried out even without his consent.

judicial branches of the Government as well as in the liberal professions, and on
the measures taken to secure actual equality between men and women and particularly
to inform the latter of their rights under the Covenant.

67. As regards article 6 of the Covenant, members noted the lack of information in
the report on several aspects of the right to life such as measures required tu
reduce the currently high infant mortality and to combat criminality. It was asked
why abortion was not considered as one m~asure of family planning which was
recognized in the Constitution, what effective measures were taken to limit the use
of arms by the security forces or to deal with private security forces or armies or
gangs of hooligans, whether it was appropriate to guarantee the right of every
inhabitant to posses~ firearms, and what effective steps were taken to investigate
alleged disappearances and deaths at the hands of the security forces, to bring
those responsible to justice and to prevent any recurrence of such incidents.
Members sought clarification of the information in the report stating, on the one
hand, that the death penalty was abolished in Mexico and, on the other, listing the
crimes punishable by that penalty as provided for in the laws. In particular, it
was asked what exactly were the grave military offences and highway robberies for
which the death penalty could be imposed and whether that penalty could be imposed
against guerrilla fighters or people active in a civil insurrection.

66. With respect to article 4 of the Covenant, several members sought
clarification as to whether article 29 of the Constitution was fully in accord with
it and whether any emergencies had been declared in Mexico in recent years.
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74. Commenting on article 18 in conjunction with articles 2 Cl), 19, 22, 25 and 26
of the Covenant, members wondered why acts of public worship should be performed
inside places of public worship and whether the Mexican authorities had encountered
any difficulty as a result of religious practices followed by adherents of certain
religions but not necessarily performed inside specific places of worship, why
religious schools were banned and why courses of study pursued in seminaries were
not recognized in the same way as courses in other educational institutions, why
the law recognized no juridical personality in churches, why the state legislatures
should solely be empowered to determine the maximum number of ministers of
religious creeds, according to the needs of each locality, why ministers of any
religious cult should be debarred from becoming deputies, why ministers of

72. In connection with article 13 of the Covenant, members of the Committee
wondered, without contesting Mexico's sovereign right to enter a reservation in
respect of this article, whether there was any real need to deprive aliens of the
safeguards afforded by the Covenant and whether considering the current work of the
Third Committee of the General Assembly on the right of aliens, the Mexican
Government was giving thought to the possibility of amending the Constitution so as
to provide those safeguards and to enable the reservations to this article to be
withdrawn.

......".,._._~- - -~_.~----~ .._~ -~---'-
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73. As regards article 14 of the Covenant, more information was requested on the
composition of the jUdiciary, the social origin of judges, the conditions for their
appointment and removal, and on the access the man in the street had to the
administration of justice. Noting that, according to the Criminal Code of Mexico,
~criminal intent" is presumed, members sought explanation of that provision, which
appeared to be in contradiction with the principle of presumption of innocence
enshrined in the Covenant. It was also asked whether the right of everyone
covicted of a crime, including vagrancy, to appeal to a higher court was available
in practice.

-15-

71. Commenting on article 10 of the Covenant, members requested information on the
protection of persons detained in places other than prisons. Noting that the
Constitution penalized ~any molesting without legal justification~, one member
asked whether there were any legal grounds for molesting a prisoner under the
Mexican judicial system. It was also asked what authority was responsible for
supervising detention centres for minors and what powers inspectors possessed.

70. In connection with article 9 of the Covenant, it was asked whether
admin!~trative authorities were empowered to take measures involving deprivation of
li~erty, whether there were sufficient guarantees in Mexican law to prevent the
~~bitrary commital of mentally disturbed persons to psychiatric institutions,
whether a ~charge, accusation or complaint~ supported "by a person of good faith or
by some other evidence~ indicating "the probable guilt of the accused" as ihdicated
in the report, was sufficient to order remand in custody and, if not, what
conditions there were for such an order to be issued, whether a detainee had the
right to see his lawyer immediately upon arrest or whether he could be held
incommunicado and what the "urgent cases" were in which the Public Prosecutor was
authorized to keep the arrested person at his disposal, as mentioned in the report,
and whether such a provision could not lead to cases where arbitrary orders were
given for immediate arrest. It was also asked whether a person could be kept in
prison for up to a year if the penalty for the alleged offence exceeded two years'
imprisonment, as implied in the Constitution and, if so, whether that was
compatible with the Covenant.
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religious creeds could not criticize the fundamental laws of the country, the
authorities in particular, or the Government in general, and whether a minister of
religion would be prevented from expressing his views in a case of abuse by the
police, for example.

75. With regard to article 19 of the Covenant, more information was requested on
the existing legal regime with respect to Mexican radio and television, on the
provisions ensuring that there was no domination by a single political movement,
and concerning control over the provision of newsprint by a body known as PIPSA.

76. As regards article 22 of the Covenant, it was asked whether it was true that
there was in Mexi~o a prohibition with respect to the election of trade union
officers as well as to the setting up of a trade union in a public establishment if
the majority of employees already belonged to any trade union and, if so, what
justification could be given for such interference with freedom of association. It
was also asked whether foreign residents were entitled to join trade unions in
Mexico.

77. In relation to articles 23 and 24 of the Covenant, more information was
requested on the rights and responsibilities of spouses, particularly in such areas
as property rights, divorce and inheritance, on the attitude of jUdges to adultery
and on whether children born out of wedlock had the same rights as those born in
wedlock.

78. As to article 25 of the Covenant, information was sought on the conduct of
elections and on any restrictions that may exist on the functioning of political
parties. Did all people have the right to vote and to exercise that right freely?
How were candidates for election chosen? Did electors have a choice of
candidates? Noting that, according to a number of provisions, only Mexican
nationals by birth might hold certain public offices, one member asked whether that
was compatible with the Covenant.

79. Commenting on article 26 of the Covenant and with reference to article 1 of
the Mexican Constitution, one member asked whether there were other laws or
provisions affording special protection against the types of discrimination
referred to in article 2 of the Covenant and whether any positive measures had been
taken to remedy discriminatory situations.

80. In connection with article 27 of the Covenant, more information was requested
on ethnic minorities and their legal status and on the official policy towards
them, whether they received education in their mother tongues, what practical
opportunities were available to enable the Indian communities to maintain their
native languages and cultures and to use their own resources and land for their own
development, whether national minorities were adequately represented in Parliament
by their own members and whether there were any seats reserved for them and how
many ministers, ambassadors and leaders were of Indian origin.

81. Before rep~ying to questions raised by members of the Committee, the
representative of the State party stated that the limited time available had
allowed him to have only brief consultations with his Government, that his comments
should, therefore, be viewed merely as part of an informal dialogue and not as his
Government's official or definitive position on the issues raised and that his
replies should be understood in the spirit of his country's dedication to human
rights and its recognition that much remained to be done, both within and outside
the country, to ensure their full promotion and protection.
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82. with respect to the publicity given to the Covenant in Mexico, he explained
that there had been insufficient time, since its accession thereto, for the text to
be made known throughout the country, considering the geographic isolation of some
communities and t~e economic and social circumstances of certain sectors of the
population. However, following the decree of accession on 20 May 1981, the decree
of promulgation, containing the full text of the Covenant, together with the
interpretative statements and reservations made, had been published and had
recei'i'ed considerable coverage in the mass media. Administrative authorities as
well as judge~ at all levels were informed of the provisions of the Covenant which
wa~ published in the Di8rio Official de la Federacion which was required reading
fo~ all Government officials. The Covenant would certainly become better known as
citizens began to invoke its provisions in defence of their rights. He also stated
that no publicity had been given in Mexico to the fact that the Committee was to
consider the Mexican report.

83. Replying to comments made under article 1 of the Covenant, he pointed out that
the prospects for \the implementation of the Covenant had actually been improved, at
least as far as article 22 was concerned, due to the nationalization on
1 September 1982 of p~ivate banks, whereby bank employees had obtained the labour
and trade ~nion rights previously denied them. However, there had been
insufficient time for any practical difficulties in the application of the Covenant
to come to light but that his Government would be in a better position to give
information on that point in its next report. He also stated that his country had
made self-determination of peoples one of the central principles of its foreign
policy and had constantly advocated the application of that principle in all parts
of the world, to all peoples, Palestinian, Nicaraguan or Cuban and that Mexico's
active participation as a member of the united Nations Council for Namibia was the
best possible illustration of that policy.

84. As to questions raised under article 2 of the Covenant, the representative
stated that the Constitution gave that instrument supremacy over international
treaties binding on Mexico, that this provision should be considered in the light
of the fact that his country was a party to the Vienna Convention on the Law of
Treaties, which governed Mexico's capacity to invoke its domestic law in relation
to an international treaty to which it was a party, that there was no Supreme Court
jurisprudence relevant to the matter of procedence, and the fact that Mexico had
only recently acceded to the Covenant had thus far precluded the courts from
receiving or settling any case based specifically on the rights set forth in the
Covenant. He indicated, however, that according to the Constitution, the judges of
every state of the Union must apply the Federal Constitution, and laws and
treaties, notwithstanding any contradictory provisions that might appear in the
Constitution or laws of the individual states and that the remedy of amparo also
afforded a means of exercising control over the implementation of human rights
since it could be invoked by the federal authorities against laws or acts of the
state authorities. He also pointed out that under a recent Act on responsibilities
of federal and state officials and employees, systematic violations by such
officials of individual and collective guarantees were classified as offences
liable to severe punishment. He explained that an action for arnparo could be
brought against any legislative, administrative or jUdicial authority as well as in
respect of any acts, laws or decisions of such authorities, and that this remedy
could be invoked in the case of a violation of any of the rights provided for in
the Covenant in so far as those rights were embodied in the Constitution. He also
clarified the distinction between direct and indirect amparo and the cases in which
one or the other could be invoked. The remedy of amparo was recognized as being
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available to all individuals in the Republic. In the case of the rural population,
there was a special procedure in the Amparo Act designed to safeguard their rights
and which would enable cases to go forward even when there were defects in the
manner of their presentation in the courts. Assistance of a lawyer was not
mandatory for amparo proceedings but permissible, particularly for those sectors of
the population which had absolutely no knowledge of the law. Although proceedings
were free of charge, persons requiring legal assistance would, however, have to
incur costs that they would not always be able to afford. There could be no appeal
against an amparo verdict but, according to the Amparo Act~ review and complaint
remedies existed. He referred, further, to a number of institutions engaged in the
protection of human rights in Mexico, including the National Committee for Human
Rights and the Group on Disappeared Persons.

85. Replying to questions raised under article 3 of the Covenant, the
representative stated that not only had legislation been enacted to ensure equality
of the sexes but progress had been made towards such equality in the economic,
political and social life of the country. He gave a number of examples and
statistics to that effect and stressed, in particular, the progress made in the
area of education. He pointed out that the use of the masculine gender in the
reference in the Constitution to the qualifications required to be President of the
Republic was merely a grammatical matter and that the relevant article could only
be interpreted as meaning that it was legally possible for a woman to hold that
office. However, there were cases in the legislation in force in which it would
probably be necessary in the future to eliminate distinctions based on sex, as, for
example, in cases of rape, in which connection the Penal Code for the Federal
District indicated that the injured party was necessarily a woman.

86. As regards questions raised under article 6 of the Covenant, the
representative stated that it was difficult for his delegation to interpret the
right to family planning as a right to abort children already conceived, since a
couple that did not wish to have children might have recourse to numerous other
methods that were readily accessible to the entire population, that the use of
firearms by the police was regulated, inter alia, by the Federal Firearm and
Explosives Act, which also restricted the possession and carrying of weapons, that
all the pertinent legislation had been strictly applied and that there was a clear
trend towards making the possession or carrying of weapons more difficult, and that
evidence as to the Mexican Government's attitude to disappeared persons could be
found in its co-operation with the Working Group on Enforced or Involuntary
Disappearances which had visited Mexico and received the full assistance of the
authorities. He stated that the death penalty had last been applied in Mexico in
1929 but conceded that the retention in the Constitution of that penalty for
various offences, while abolishing it in the Federal and state Penal Codes could
give rise to certain interpretations•. He explained the offences punishable by the
death penalty under military law, .but stated that he would inform his Government of
comments made in the Committee to the effect that there was an inconsistency
between the Covenant and the Constitution, in so far as the former allowed the
death penalty only for the most serious. crimes, while the latter made provision for
it, inter alia; in the case of offences of doubtful gravity such as highway
robbery. Replying to a question concerning guerrilla fighters, he pointed out that
the Penal Code described the crime of those who disturbed the public peace by acts
of violence or sought to diminish the authority of the State or to bring pressure
on the authorities in their decisions, as the crime of terrorism.

-18-



pulation,
r rights
the

t
ectors of
ceedings
ve to
no appeal
plaint
I!d in the
Human

equality
Dic,
~

1 the
the

1t of the
ld only
that
would

, as, for
~al

: the
.nce a
lther
! of
Id
IS, that
a clear
and that
lId be

, the
:ico in
Ir
could
by the

nment of
y
the
sion for

out that
by acts
essure

"

'.'

87. In connection with questions posed under article 7 of the Covenant, the
representative stated that there was no specific mechanism for preventing and
punishing torture or cruel, inhuman and degrading treatment, that any violence
exercised by a public official against a person without legitimate cause, or any
harassment or insult, as well as any other act prejudicial to individual
guaralntees, was classified in the Penal Code as an abuse of authority, an offence
puni~hable by a maximum of six years' imprisonment, a fine and removal from office,
and that corporal punishment could only be taken to be the penalties and security
measures stipUlated in the Penal Code. His Government had scrupulously respected
the principle of non-refoulement of refugees, although there might have been
isolated cases in which local authorities had infringed it. As to medical
experimentation, he pointed out that the Health Code required the written consent
of the individual, or his legal representative in the case of the mentally sick or
other incapacitated persons, whether or not there was any risk to his life.

88. Replying to questions raised under article 9 of the Covenant, the
representative po~nted out that, as an exception to the general rule, the Public
Prosecutor or the judicial police could detain a person without a warrant of the
court but only in cases of flngrante delicto or extreme urgency, that ·urgent
cases· were the ones in which there was a justified fear that the suspect might try
to hide or escape from justice when there was no judicial authority on the spot,
that the Public Prosecutor could release a person whose detention he considered
unjustified under the Federal Code of Penal Procedure, that in the jurisprudence of
the Supreme Court of Justice the words ·other evidence indicating the probable
guilt of the accused", stated in the Constitution, meant evidence of the commission
of an offence and evidence of circumstances creating a presumption of the probable
guilt of the person arrested, even though he might be cleared of responsibility
during the tri3l, that an official who, after making an arrest, failed to bring the
arrested person before a judge within 24 hours would himself be turned over and
that the right to defence counsel was guaranteed from the very moment of arrest •

89. As regards article 10 of the Covenant, the representative stated that the
Federal District Prison Regulations of 1979 prohibited any form of physical or
moral violence and acts or procedures which impaired the dignity of prisoners.
Apart from the Tutelary Council mentioned in the report, there were other
institutions, such as the Minors' Association, whose purpose was to provide moral
and material assistance to those who had committed offences, who were socially
abandoned or who were perverted or in danger of becoming so.

90. Replying to comments made under article 13 of the Covenant, he pointed out
that restrictions on the enjoyment by aliens of certain rights provided for in the
Covenant, for which reservations were entered by his country, had emanated from his
Government's discretionary right to determine the undesirability of an alien who
engaged in illicit or dishonest activities, interfered in the political affairs of
the country or entered the country illegally. He also stated that the current
state of consideration at the General Assembly of the United Nations of the human
rights of individuals, who were not citizens of the country in which they live, did
not seem to call for any l.(1view of Mexican legislation applicable to foreigners.

91. In connection with questions raised under article 14 of the Covenant, the
representative referred to the provisions relevant to the qualifications required
for the appointment of jUdges as well as to the conditions and procedures for their
removal. He pointed out that the professional qualifications required of a judge
operated in favour of persons coming from sections of society which had greater
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possibilities of meeting them, especially through access to higher education. He
maintained that the report was incomplete in its references to the presumption of
innocence which every indificual ought to enjoy. There was no question of a
presumption of guilt or innocence of an accused but rather whether an act or
omission which was classed as an offence and whose commission had been proved was
intentional or unintentional. He maintained that, since neither the Constitution
nor the Amparo Act made exceptions in respect of the right of appeal to vagrants,
and since the Constitution took precedence over the Code of Penal Procedure for the
Federal District, it would, in his view, be for the competent legal authorities to
determine whether or not the application of the relevant article of that Code would
be consistent with the Constitution.

92. Replying to questions raised and comments made under article 18 of the
Covenant, the representative stated that his delegation had informed the Mexican
Government that, in the view of some members of the Committee, there was an
inconsistency between the Covenant and the provisions of the Constitution and other
Mexican laws which restricted the rights of ministers of religion and some aspects
of religious freedom, those provisions being distinct from the ones expressly
mentioned by Mexico in its reservation to article 25 (b) of the Covenant and from
those covered by its interpretative statement on article 18 of the Covenant. He
could not agree that legal limitations in Mexico on the exercise of the freedom of
religion and On the civil and political rights of ministers of religion constituted
discrimination on the ground of religion, since the provisions in question applied
to all religions, not just to any particular one. He stressed that Mexican
legislation sought to avoid the formation of any kind of political group, the name
of which contained any ~ord or indication whatsoever linking it to any religious
denomination, and stated that anyone familiar with the history of Mexico should see
in such a legislative policy nothing more than the desire to maintain the lay
character of the State, in total separation from the churches.

93. Responding to questions raised under article 19 of the Covenant, he stated
that, according to the Federal Act on Political Organizations and Electoral
Processes, all political parties had access to the communication media, equally and
on a monthly basis, as well as at the time of elections, and that each party was
free to decide on the content of the broadcasts during the time allowed it.

94. The representative informed the Committee that he would convey to his
Government the concern expressed by several members in respect of the
implementation in Mexico of the provisions of article 22 of the Covenant concerning
freedom of association. He also stated that foreigners might belong to trade
unions but could not be on their governing body.

95. Replying to a question under article 24 of the Covenant, he stated that,
according to the Civil Code, a child born out of wedlock who was recognized by one
or both of his parents was entitled'to inherit as much as any other child.

96. Commenting on questions raised unde~ article 25 of the Covenant, he pointed
out that the Federal Act on Political and Electoral Processes regulated the
constitution of political parties and required that they should be registered in
order to enjoy juridical personality for all legal purposes and also provided rules
to guarantee legal freedom and security during elections, that the Constitution
laid down the sort of requirements for such elective posts as those of President of
the Republic, deputies and senators, as those normally expected in any country, and
that in the presidential and parliamentary elections held earlier in the year, the
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people of Mexico had had the widest choice between candidates in its history, due
mainly to the participation in the electoral process of various political parties.

97. Replying to a question under article 26 of the Covenant, the representative
referred to relevant provisions in the Constitution, the Penal Code, the Press Act,
the Radio and Television Act as well as to a number of international conventions,
such as the International Convention on the Elimination of All Forms of Racial
Discrimination, the International Convention on the Suppression and Punishment of
the Crime of Apartheid, the Convention on the Elimination of All Forms of
Discrimination against Women and the Convention on the Prevention and Punishment of
the Crime of Genocide, to which Mexico was a party and which formed part of its
national law.

98. In connection with many questions raised under article 27 of the Covenant, the
representative indicated that in 1978 the indigenous population of Mexico had been
estimated at 6 million, or approximately 9 per cent of the population calculated
for that year, and,had been divided up into more than 55 ethnic groups. Accc)rding
to the Federal Education Act, the teaching of the national language, as the common
language for all Mexicans, should not be to the detriment of the use of indigenous
languages and that one of the objectives of the Instituto Nacional Indigenisita was
to promote respect for and the dissemination of the indigenous languages of
Mexico. For further information he referred members of the Committee to re~~rts

submitted by his Government to the Committee on the Elimination of Racial
Discrimination (CERD).

Iceland

99. The Committee considered the initial report of Iceland (CCPR/C/lO/Add.4) at
its 39lst, 392nd and 395th meetings held on 18 and 20 October 1982 (CCPR/C/SR.39l,
392 and 395).

100. The report was briefly introduced by the representative of the State party who
stated that the analysis to be made of the report by the Committee would not only
make it possible to improve the next report but would also review any shortcomings
and even lead to amending Icelandic legislation along lines more in keeping with
the provisions of the Covenant.

101. Members of the Committee, who praised the long-standing democratic traditions
of Iceland, noted that the report was too concise inasmuch as it did not reflect
the human rights situation in the country and was lacking in references to t.he
relevant statutes, court decisions and administrative practices. They welcomed the
fact that Iceland was also party to the Optional Protocol and one of the few States
parties which had made the declaration under article 41 of the Covenant. They
wondered, however, whether the Covenant had been officially published and available
to the public in Icelandic and whether officials of the administrative bodies
concerned were aware of their obligations thereunder, whether the public was aware
of the fact that this report was currently being considered by the Committee,
whether copies of the report were available to the public in the Icelandic
language, and whether the representative intended to make a statement on the
SUbject on his return home. Information was requested on the human rights not
provided for under the Covenant but safeguarded in Icelandic legislation, to which
reference was made in the report, on whether the Icelandic Government was
considering the possibility of withdrawing its reservations to articles 8 and 13;
and on any public or private organization that existed in Iceland for the promotion
and protection of human rights.
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102. In relation to article 1 of the Covenant, reference was made to a statement in
the report to the effect that Icelandic practice had always been in conformity with
the principle set out in this article, more information was requested on Icelandic
practice in this respect, particularly for the benefit of people struggling for
their independence and self-determination such as the Namibian and Palestinian I
peoples. ~

103. In connection with article 2 of the Covenant, reference was made to the mere
enumeration in the report of the rights guaranteed to individuals by law and to a
statement that indi~iduals could apply to the courts for remedy if they felt that
their rights had been violated, and it was pointed out that this presupposed that
everyone had the same opportunity of exercising his rights and the ability to do
so. It was maintained that such presuppositions could not be taken for granted and
that it was, therefore, useful to know what the State was doing to ensure that the
rights recognized by both the Constitution and the Covenant were protected and
enjoyed by all the inhabitants of Iceland, without discrimination, particularly in
respect of politicial and other opinions. Noting that the Covenant had not been
incorporated into Icelandic legislation and that the latter did not cover some of
the provisions of the Covenant, as indicated in the report, members of the
Committee asked whether there were any plans for constitutional reform,
particularly with regard to human ri~hts, whether the Covenant could be invoked in
Icelandic Courts and what guarantees there were that Parliament would not enact
laws that ran counter to the provisions of the Covenant, whether there was a
constitutional court, whether the judges had authority to review ordinary laws for
the purpose of ascertaining their conformity with the Constitution and whether the
courts had had occasion to interpret Icelandic law in the light of the Covenante
Members sought information regarding whom individuals could appeal to if their
rights were violated by the administration, whether the institution of Ombudsman
existed in Iceland and, if so, how it operated, and whether there had been any
examples of persons bringing an action to the courts for remedy and the kind Qf
compensation paid.

104. As regard article 3 of the Covenant, members requested more information on the
practical measures taken in Iceland to ensure that equality between the sexes
existed in fact, on the proportion of women in public life, on details of the
·minor exceptions" to equality of rights that existed, according to the report and
on the operation of the Equal Rights Council and its powers of enforcement.

105. In connection with article 4 of the Covenant, reference was made to a
statement in the report that the defence of necessity could justify departures even
from constitutional provisions and it was asked whether it could be concluded that,
in time of emergency, Iceland could make derogations from certain rights which
under no circumstance could be derogated from according to the provisions of
article 4 of the Covenant, whether the ~defence of necessity· was the same as an
Wevent of extreme urgency· mentioned in the Constitution and whether the powers for
dealing with such events had ever been invoked in peacetime.

106. Commenting on article 6 of the Covenant, information was requested on the
meanir~ of the statement in the report that the taking of a person's life could be
justified by necessity, whether that might include euthanasia and abortion, and on
the ·very strict conditions· to which the taking of a person's life was subject.

107. In relation to articles 7 and 10 of the Covenant, information was requested on
the legal provisions prohibiting and penalizing torture or cruel, inhuman or
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degrading treatment or punishment and on the prov~s~on making subject to criminal
responsibility anyone who put another person "into a situation of danger where he
is helpless" or who refrained from saving na per$on in need when it is possible to
do so without endangering oneself or others", whether the nwork centre" referred to
in the report was a kind of penal institution and on the measures of supervision
that had been adopted to investigate complaints to ensure compliance with the laws
and regulations concerning the treatment of persons who had been deprived of their
liberty.

108. Regarding article 9 of the Covenant, clarification was requested of the
provision of the Constitution that "no person may be taken into custody for an
offence merely punishable by fine or jail" and it was asked whether there were
cases of deprivation of liberty other than those for criminal offences, such as
mental illness and, if so, how the guarantees referred to in this article were
applied, how article 9, paragraph 2, was applied in Iceland, whether it was
customary to grant bail to a person awaiting trial in Iceland and, if so, what
factors '~ere cons~deredl what the legal situation was in respect of article 9,
paragraph 4, in the absence of any reference to habeas corpus in the Constitution;
and whether compensation within the meaning of article 9, paragraph 5, of the
Covenant existed in Iceland.

109. In respect of article 13 of the Covenant, it was asked what difference there
was between the "interest of the State" and that of the public and what "other
reasons" would make the presence of an alien undesirable. Noting that a minister
was the authority issuing the expUlsion order of an alien, one member asked whether
such an alien could appeal against his expulsion and thus have his case heard and,
if so, who was competent to overrule a ministerial order in this respect. In this
connection, it was asked what rules governed the residence of aliens in Iceland,
whether an alien could apply to the courts for an extension of his residence permit
for reasons relating to the rights of the family and whether aliens who were
nationals of the Nordic countries enjoyed a privileged status.
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110. with regard to article 14 of the Covenant, considering that serious social,
cultural, financial and linquistic barriers could make access to courts extremely
unequal, it was asked what Iceland had done to ensure that equality before the
courts really meant equal access to those cuurts and to the legal profession in
general. Noting the possible existence of an overlapping of judicial and
administrative functions in the case of some judges and that judges who held
administrative office could be discharged from them, members asked who elected
judges, whether the same person could act as a local judge and as a local
representative of the executive or as a prosecutor and, if so, how that could
affect the conduct of trials or pre-trial investigations and how the independence
of judges could be ensured in these circumstances. More infoLwation was requested
on the implementation of the guarantees provided for in this article.

111. In connection with article 15 of the Covenant, it was asked whether the
Criminal Code of Iceland prohibited retroactive punishment so that a person could
not be punished unless he had been found guilty of an act punishable by law at the
time it was committed. Reference was made to a statement in the report that if the
criminal law were to be changed since an act was committed, that act would be
jUdged under the new law but that no heavier punishment could be imposed than under
the old law. In the light of this, it was asked whether that provision covered
only persons who had not been convicted when the lighter punishment was enacted or
whether the lighter penalty had any effect on the penalty already imposed on those
convicted under the old law.
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112. With reference to article 17 of the Covenant it was noted that, according to
the report, the Althing '!:\'as now considering a Government proposal on the storage of
information in computers and it was asked what kind of information was going to be
stored and whether such an operation was not contrary to the principle of the
inviolability of the person.

113. As regards article 18 of the Covenant, an explanation was requested of the
philosophy behind the Constitutional rule that a person who was not a member of the
State Church of Iceland nor of any other recognized religious group should pa~ to
the University of Iceland, or to a designated scholarship fund of that University,
dueg otherwise payable to the Church, and it was asked why a person of another
recognized religion should be expected to contribute to the State Church. Noting
that there was no provision in Icelandic law for conscientious objection, one
member asked why it was necessary to require everyone to bear arms, and whether the
Constitution gave protection to such groups as agnostics, atheists and humanists.
Information was sought on the legal provision relating to the liberty of parents to
ensure the religious and moral education of their children in conformity with their
own convictions.

114. Comment.ing on article 19 of the Covenant, members noted that the relevant
article of the Constitution was more restrictive, and they requested information on
the affirmative action that had been taken to ensure enjoyment of the rights
embodied in this article and on any limitations that existed to the freedom of all
forms of expression and as to what restrictive laws, such as those on sedition and
defamation, there were.

115. With reference to article 20, in conjunction with article 19 of the Covenant,
it was asked how it was possible to justify an article of the Constitution wbich
was more restrictive of freedom of expression than article 19 of the Covenant,
while invoking freedom of expression in support of the reservation made by Iceland
concerning the prohibition of propaganda for war. Some members considered the
argument for tolerance with regard to that sort of propaganda to be invalid from
the legal standpoint and incompatible with the Covenant and modern international
law. Noting that, according to the report, advertisements for alcoholic beverages
and tobacco had been banned for reasons of public interest, one member stated that
it was regrettable that there was no similar b;~ on war propaganda or on
advertisements for the recruitment of mercenaries. Requests were made for an
explanation of why Iceland had entered a reservation in respect of thisl article.

116. In connection with articles 21 and 22 of the Covenant, it was askc~ what
remedies were available to organizers of an open-air meeting, which was banned as
unlawf~l, if they thought that the authorities' had misjudged the facts, what were
regarded as unlawful purposes that could. restrict the formation of societies, who
had the authcrity to jUdge the lawfulness of the purpose and to decide on
suspension or to bring action for dissolution of a society and on what legal
grounds, and how the provisions in question were reconciled with the special
proteiction afforded to trade unions by ar~ic..le 22 of the Covenant.

117. In xespect of articles 23 and 24 of the Covenant, more information was
requested on family life in Iceland, particularly on whether there was a recognized
head of the family, whether there was a family magistrate, whether women had the
right to abortion and on the legal effects of forms of cohabitation other than
marriage, particularly with regard to the legal status of children born out of
wedlock and their right of inheritance.
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118. As regards article 25 of the Covenant, many memb~rs expressed concern about
the conditions placed in the Constitution on the exercise of the right to vote and
they wondered whether it was easy lo find persons of totally "unblemished
character" so as to be eligible to vote and who was eligible and had the authority
to judge on this extremely sUbjective matter, whether this provision had resulted
in the disenfranchizing of many Icelandic citizens, whether another condition
really required eligible voters to be "financially responsible", and, if so whether
these conditions could be characterized as reasonable restrictions within the
meaning of article 25 of the Covenant. Did individual voters have the same
influence, in mathematical terms, according to their place of residence? Was there
a trend to ensure a minimum representation of large rural areas in Parliament? Did
the Government believe that the present system had affected the implementation of
the principles embodied in article 25 of the Covenant? Was the question of
constitutional reform under consideration?

119. Replying to questions raised by members of the Committee, the representative
of the State party informed the Committee that the Covenant had been pUblished in
the Law Bulletin of ,Iceland in the Icelandic language, with a parallel text in
English, which made the Covenant accessible to the members of the legal profession
and the various other readers of the Bulletin, that it was very unlikely, however,
that the public at large wnuld be greatly interested in international instruments,
even if they were given wide publicity in the press, which was also very unlikely
so long as there were no specific conflicts in that field, that Iceland's report to
the Committee was most unlikely to be published, for the interest of the public in
such theoretical discussions as it contained was virtually nil. He also informed
the Committee that the question of withdrawal of reservations made by Iceland was
under study and he hoped that all of them would be withdrawn in due course.

120. In connection with questions raised under article 2 of the Covenant, he stated
that the Constitutional provisions concerning fundamental human rights had remained
unchanged since 1874, but that a Constitutional Committee had been at work for some
six years on a revision of the 1944 Constitution which should be completed by the
end of 1982, that although the provisions of the Covenant had not been incorporated
into domestic legislation, they were respected in practice, that the successive
Heads of the State of Iceland had never contested the democratic decisions of the
Althing, and that there was no Ombudsman in Iceland. He also stated that the
Covenant could be a useful source of reference in courts, but that it was national
law which prevailed, that there was in Iceland no constitutional court nor an
administrative court and that judicial organization in the country consisted only
of l~wer courts and a supreme court.

121. As to article 3 of the Covenant, the representative stated that, generally
speaking, the functions of the Equal Rights Council were comparable with those of a
parliamentary Ombudsman, operating in that specific field, that a ·women's strike-,
which had taken place some time ago, had been primarily a protest against the
status of women in society rather than one against their legal status and that a
change of tradition in the daily lives of men and women required much time and
effort.

122. In relation to questions raised under article 4, he stated that it was
inevitable that a State which was in an emergency situation would derogate from
some of its obligations under the Covenant, but that it was very unlikely that such
a situation would arise in a State which had never had an army, such as Iceland.
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129. With regard to article 19, he stated that he had no knowledge of any
exceptions to the relevant provisions of the Constitution that censorship and other
restrictions on the freedom of the press must never be enacted.

130. In connection with article 20, he maintained that to prohibit propaganda for
war would be regarded in Iceland as an infringement of the freedom of expression,
that his country had no army and did not intend to have one and that, in becoming
associated with the North Atlantic Trpaty Organization (NATO), it had made it quite
clear that it would in no event take part in a war.

131. Commenting on the freedom of association under article 22, he stated that the
relevant constitutional provision was 100 years old but the ~ that freedom was fully
respected, that trade union legislat~on in no way hindered the establishment of
associations and that no association had ever been suspended under that provision.

128. As to article 18, the repr~sentative referred to the law on believers'
associations which recogniZed, inter alia, the freedom of parents to ensure the
religious education of their children under the age of 16 years in conformity with
their own convictions, while providing that children over 12 years of age should be
consulted.

127. With reference to a question rai~ed under article 17, he agreed that there was
a danger in the Government's proposal concerning the storage of information in
camp!Jters, which he informed the Committee had already become law, that all that
could be done was to try to ensure that the apparently inevitable increase in their
use would be in keeping with certain moral pri~ciples and that that task was being
undertaken by the Council which had been set up for that purpose.

132. As to articles 23 and 24, the representative informed the Committee that the
Icelandic Family Law Committee was working on a proposal for a law on the legal
problems arising from cohabita~ion outside the institution of marriage, that a
Children's law, which entered into force on 1 January 1982, and a law amending the
law on Icelandic nationality, which had been enacted in May 1982, contained
provisions in favour of children.

125. As regards article 13, he recognized that the law on aliens contained
provisions that ought perhaps to be amended in order to reflect IDOre accurately the
human rights situation in the country. However, an alien who hald been settled in
Iceland for a long period, particularly if he was head of a family, ran no risk of
being expelled unless he committed a crime in another country, in which case
extradition action could be taken against him.

126. With respect to article 14, he informed the Committee that Iceland was
endeavouring gradually to abandon the present judicial system, but that the
reorganization of that system was rather costly and not without problems.

124. Replying to a question raised under article 9, the representative pointed out
that the revision of a law concerning the procedures under which mentally ill
persons were interned was under way.

123. In connection with article 6, he stated that the taking of a person's life was
justified only in the case of self-defence, that euthanasia was prohibited and that
abortion was not regarded in Icelandic legislation as the tb~ing of a person's life.
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133. Replying to questions under article 25, the representative pointed out that
the reference to "unblemished character" as a condition of the right to vote was
contained in a provision dating from the past century, which the Constitutional
Committee at pre~ent working in camera would undoubtedly abolish. He confirmed
that the electoral system in Iceland was a burning issue in connection with the
revision of the Constitution and stated that in 50 years the Constitution had been
revised three times with the sole intent of changing the electoral system, and each
time it had brought about the downfall of the Government.

134. The representative apologized for not replying to all the questions raised,
but assured the Committee that Iceland's next report would answer them in full.

Australia

135. The Committee considered the initial report of Australia (CCPR/C/14/Add.l) at
its 40lst, 402nd, 403rd, 407th and 408th meetings, held on 25 and 26 OCtober and on
2 November 1982 (CCPR/C/SR.40l, 402, 403, 407 and 408).,
136. The report was introduced by the representative of the State party who
informed the Committee that since the submission of Australia's initial report
there had been a number of developments, the most significant of which had been the
establishment of the Australian Human Rights Commission, which had commenced
operation in December 1981 and which was a unique blend of conciliatory machinery
and of research, educational, promotional and advisory functions. He also reported
that Aboriginals currently had the means of exercising real influence in matters
affecting them, since they had a greater awareness of the political process and
were now involved in decision-making, and that his Government had recently
announced that it was to draft a law to protect its employees from discrimination
on the grounds of sex and marital status. He also pointed out that although many
Australians had only a vague conception of the rights embodied in the Covenant,
there was a widespread awareness that the united Nations had established protective
machinery and that in codifying human rights principles, the United Nations was
helping to bring about changes in community attitudes.

137. Members of the Committee commended the excellence of the Australian report,
its exhaustive character and frankness and the fact that it had been drafted on the
basis of the Committee's guidelines and noted with appreciation the size and
quality of the delegation, which attested to the Australian Government's intention
to co-operate with the Committee in ensuring compliance with the provisions of the
Covenant in Australia. In this connection, it was asked how much publicity had
been given to the Covenant in Australia, whether it had been translated into
languages other than English, particularly languages spoken by the Aboriginals.
Questions were alslD asked concerning the principal factors and difficulties which
had affected the implementation of the Covenant.

138. Referring to the many reservations entered by Australia upon ratification of
the Covenant, several members wondered whether some of those reservations were j
compatible with llustralia's commitments under the Covenant. They were particularly •..j.
concerned with rE!gard to the reservations relating to articles 2 and 50 of the
Covenant. Noting that article 2 (2) required each State party to implement the
Covenant "in accordance with its constitutional processes", that article 51,
paragraphs XXIX and XXXIX, of the Australian Constitution conferred on Parliament
the necessary power in that respect and that, according to the Vienna Convention on
the Law of Treaties, a State could not formulate a reservation if it was
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141. Noting the existence in Australia of many bodies and authorities competent to
deal with human rights and referring to the various writs mentioned in the report,
members wondered whether a common law system, such as that of Australia, provided
any genuine or effective remedies to ensure the enjoyment of all the rights
enunciated in the Covenant and suggested that an unwritten presumption of freedom
was not sufficient. More information was needed, particularly on whether the
Australian Human Rights Commission was competent to receive complaints from
individuals whose rights had allegedly been violated and, if so, how many
complaints it had received and what the nature of its arbitration function was;
what recommendations had been made by that Commission with a view to the amendment

incompatible with the object and purpose of the treaty nor could it invoke the
provisions of its internal law as justification for its failure to perform a
treaty, members wondered what exactly were the nature and effect of these
reservations, whether they purported to divest the Commonwealth Government of
responsibility for implementing the Covenant in so far as it impinged on matters
within the competence of the constituent states of the Fed~ration and, if not,
whether the, courts in Australia would be bound by an official statement made by
representative of the Australian Government before the Human Rights Committee.
They asked further, how the Commonwealth Government could ensure that the
constituent states discharged the international commitments undertaken by
Australia, particularly in respect of the Covenant and whether there was any
procedure under which control could be exercised by the Federal Government.

140. In relation to article 2 of the Covenant, it was pointed out that, in
countries such as Australia, in which the Covenant was not embodied in internal
legislation, which did not have a comparable bill of rights and in which the legal
system was based on the concept of the rule of law, where "the rights of
individuals are guaranteed by ordinary legal remedies without the need for formal
constitutional guarantees", as mentioned in the report, it was more difficult to
prove that the Covenant was effectively implemented and that particular importance
should, therefore, be attached to the commitment undertaken in this article not
only to "respect" but also to "ensure" the rights recognized in the Covenant.
Noting also that the rules derived from decisions of courts formed part of the law
of the land, members asked how the Covenant wa$ made accessible to judges, what
arrangements had been made to ensure that judges would act in accordance with the
obligations which Australia had assumed under international law and whether
Australia was considering the incorporation of the provisions of the Covenant in
domestic law or, failing that, the adoption of a Federal Bill of Rights or a Bill
of Rights for each of the constituent states.

139. As regards article 1 of the Covenant, mention was made of a statement in the
report to the effect that the people of Australia had exercised their right to
self-determination by uniting as one people in a Federal Commonwealth and
information was requested on the manner in which the Aboriginals "who were already
present when the first European settlers arrived in 1788" had participated in that
exercise. Noting, according to the report, that Australia had traditionally been a
strong supporter of the right to self-determination, it was asked whether that
included recognition of the right to self-determination of the Palestinian people
and the peoples of southern Africa and whether Australia had taken legislative and
administrative action to prevent Australian corporations, companies and banks from
assisting the apartheid regime in South Africa. In this connection, it was asked
whether the Government's policy of self-management Eor the Australian Territories
was considered a first stage on the road to self-determination.
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of Commonwealth legislation and practices thereunder, whether there was any organ
with competence to decide whether laws and administrative acts or decisions were
consistent with the Covenant, whether any executive infringements of human rights
had been brought ~o the attention of Parliament by the Meeting of Ministers of
HUlJan Rights, and what types of complaints had been investigated by the
Commonwealth Ombudsmen and how effective their reports were.

142. Noting that article 3 of the Covenant provided for the equal right of men and
women to the enjoyment of all civil and political rights set forth in the Covenant
and that, in the report, it was admitted that certain problems were being
experienced in securing equality between the sexes, members sought more factual
information on those problems and on the effect of the measures taken to implement
this article, and requested some statistics in this respect.

143. With regard to article 6 of the Covenant, reference was made to the fact that
the life expectancy of the aboriginal population was 20 years less than that of the
white population and that their infant mortality rate was three times higher, and
it was asked how that situation could be reconciled with the principle of equal
enjoyment of the right to life and what action was being taken to remedy it. A
question was posed on the legislative provisions relating to abortion and on the
severity of penalties inflicted in case of abortion. Noting that since use of
firearms could result in violations of the right to life, one member asked in what
circumstances the police and the armed forces were permitted to use their weapons.
One member was surprised to read in the report that the states did not have the
legislative capacity to abolish certain statutes providing for the death penalty,
which remained within the sole jurisdiction of the Parliament at Westminster, and
it was asked whether it was possible to review that situation and what the
prospects were for capital punishment to be abolished in all federal states.
Noting that in those states that had abolished the death penalty it had,
theoretically, still been retained for the capital offences of burglary or arson in
the Queen's dockyards, one member asked whether the gravity of the punishment
matched the crime and whether the repeal of the laws that perpetuated that abnormal
state of affairs was being blocked by obstacles of a political or a constitutional
kind. In this connection, it was pointed out that the possible imposition of the
death sentence in respect of persons under 18 years of age, as indicated in the
report, was contrary to the provisions of the Covenant and that domestic law should
therefore be brought into line with its provisions.

144. Commenting on article 7 of the Covenant, members noted that it was still
possible to resort to whipping in Australia. They considered that to be an
inappropriate form of punishment and wondered how this inhuman practice could be
reconciled with the Covenant. They also noted that there were no special penal law
provisions against torture and that only common law remedies were available in the
event of a complaint against the police, and it was asked whether any cases of
alleged ill-treatment or brutality on the part of a police officer ever resulted in
charges being brought so as to be able to determine the effectiveness of such
remedies.

145. In connection with article 8 of the Covenant, it was noted that, under the
legielation in some states, the authorities in the reserves seemed to have the
power to order Aboriginals to carry out particular tasks, which was incompatible
with the Covenant. It was asked whether account was taken, in imposing a sentence
of hard labour, of age, physical ability and education and whether the fact that
only adult males were affected by such a sentence was not contrary to the principle
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of equality between men and women embodied in the Covenant. In this respect, onemember thought that, if the law could take account of physical differences betweenmen and women, it could also make provision for different types of hard labour forthe two sexes.

146. With reference to article 9 of the Covenant, it was noted that, a court wasrequired to decide ·without delay" on the lawfulness of a detention and not "assoon as practicable· or "as soon as convenient·, as stated in the report.Information was requested about the authority of certain designated medicalofficers to detain addicted persons, on whether a detention order could be madeotherwise than in jUdicial proceedings, and how effective the remedy was in theevent of unlawful arrest. In this connection, it was pointed out that the Covenentpermitted the initiation of legal action not against an official who might haveabUSed his powers but against the State itself, which was held responsible if thevictim had been unjustifiably arrested or detained.

147. As regards article 12 of the Covenant, more information was reque~t~d oncontrol of residence, entry into and departure from Aboriginal reserves, on controlof entry at the residents' insistence to the CcICOS (Keeling) Islands and NorfolkIslands, on the restrictions concerning the issue of passports and on theauthorities competent to decide that a person could not leave the country.Referring also to article 27 of the Covenant, ~ne member expressed his doubts as towhether, despite the amendments that had been lmade in recent years to thelegislation of the State of Queensland, which provided for the possible expulsionof an Aboriginal from a reserve, which was an extremely severe penalty because itmight entail the loss of his language and culture, was compatible with the Covenant.
148. Commenting on article 14 of the Covenant, members ~equested more informationon the conditions for appointment of judges, whether costly training was ~eeded foradmission to the legal profession, what the percentage was of women and Aboriginalsin the higher echelons of the judiciary, whetl1er any magistrate had ever beendismissed by the Governor-General or Governor for bad behaviour and about thestatus and competence of juries in Australian courts and their role in thecountry's judicial life. In this connection, reference was made to the decision ofthe European Court of Human Rights in the Sunday Times case and it was asked how aconflict involving the delicate relationship between freedom of expression and theneed to ensure the independence of the judiciary would be resolved in Australia.With regard to a possible shift under statutory provisions in the burden of proof,referred to in the report, some examples were requested of cases in which theaccused had managed to establish his innocence. It was pointed out that it was forthe State, and not for the accused, as implied in the report, to make the necessaryarrangements for the services of an interpreter if he had difficulties with theEnglish language and it was asked how language difficulties could present a barrierto commencement of proceedings in ~he more remote and sparsely populated areas ofAustralia, as indicated in the report, and whether it would not be possible toprovide itinerant interpreters to accompany the courts. Questions were asked as towhat circumstances the right of an accused to communicate with counsel while incustody would be regarded as creating "unreasonable delay· or hindering ~theprocesses of the investigation or the administration of justice" and whether thepolice were not thereby given a wide measure of discretion which they might betempted to abuse, whether it had happened that persons held in custody had beenreleased because they had not been brought to trial within a certain time, andwhether evidence obtained under duress was admissible and, if so whether it waspossible to speak of effective remedies and whether there were any cases in point.
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Noting that in Australia, criminal law existed side by side with Aboriginal
customary law, members asked whether this situation was compatible with the
principle of equality before the law and without discrimination to the equal
protection of the law, whether it could happen that a person was brought before
both state and aboriginal courts and hence tried twice and, if so, how that could
be justified in the light of article l~ (7) of the Covenant.

149. In relation to article 15 of the Covenant, it was asked whether there had been
retrospective criminal legislation and, if so, whether there was any authoritative
decision as to the constitutional validity of such legislation, whether, where a
penalty was reduced, the lighter penalty was to apply to an offence committed
before the reduction but not to an offender who had already been convicted for that
offence.

150. In connection with article 18 of the Covenant, more information was requested
on existing guarantees for the right of everyone, not only every citizen, to
freedom of thought, conscience and religion and on existing restrictions of this
freedom, whether atheists had the right to make known their point of view, on
whether a person could claim the status of conscientious objector on purely
political grounds and, if so, whether applicants had to appear before a tribunal or
administrative board.
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151. As regards article 19 of the Covenant, more information was requested about
the de facto and de jure freedom of the media, the laws restricting the freedom of
expression and the sphere of competence of the Australian Broadcasting Tribunal
referred to in the report, whether there were any legislative provisions or
regulations to prevent the establishment of monopolies and what guarantees there
were to ensure that the Australian Broadcasting Commission, appointed by the
Governor-General 1 would not simply be an instrument in the hands of the majority in
powep:.

152. Noting that the prohibition of propaganda for war and advocacy of racial
hatred was mandatory under article 20 of the Covenant and that such prohibition
might be necessary for the protection of the rights enunciated in articles 19, 21
and 22, some members wondered why no such prohibition was made, whereas different
kinds of prohibitions had been deemed necessary to ensure respect for those other
articles, how that requirement was complied with in Australian case law and how
sedition was interpreted in Australia in terms of the immediacy of the advocacy and
the promotion of "ill will and hostility between different classes of Her Majesty'o
SUbjects".

153. Commenting on articles 21 and 22 of the ~~venant, members asked what criterion
applied in deciding whether or not to grant permits for assemblies or processions
on pUblic roads and which authority was competent to take such decisions, whether
Australia had ever applied the provisions of the Crimes Act relating to
associations that could be declared unlawful and membership of which generally
constituted a criminal offence and, if so, against which association and whether
there was at the Commonwealth level a general prohibition of discrimination of any
kind in respect of registered clubs. In this connection, one member pointed out
that the closed shop system, referred to in the report, resulting in the compuls~ry

affiliation of workers to a particular union not of their own choosing was
prejudicial to their rights and asked for further information concerning that
system and the justification therefore
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154. As regards article 25 of the Covenant, it was asked whether it was correctly
concluded from the report that Aboriginals had no vote unless they left their
reserves or otherwise became enfranchised and that the enrolment of AbOriginals on
electoral lists was not yet compulsory. It was maintained that while the
authorities might regard that as a privilege granted to Aboriginals, such a
privilege could also constitute a possible source of discrimination. Had
legislation been adopted to make enrolment for Commonwealth elections compulsory
for all Aboriginals, as mentioned in the report? What was the situation with
regard to the enrolment of Aboriginals for state elections? Was there a
significant difference in any of the states between the number of Aboriginals
enrolled for Commonwealth elections and those enrolled for state elections? If so,
how could those differences be explained? Noting that, according to the report,
British subjects were entitled to enrol for Commonwealth and state elections and to
have access to public service employment in Australia, one member sought more
information on the matter that seemed to indicate a preference in regard to British
subjects which might be considered to be a contravention of articles 2 (1) and 25
of the Covenant. Another member contested this view and maintained that the
Covenant merely prohibited discrimination and stipulated the minimum rules to be
observed by States but in no way prohibited such preferential treatment to certain
aliens. More information was requested about the categories of citizens who were
disqualified from voting in federal elections, and it was asked whether the
functions of a municipal councillor were compatible with the office of member of
the House of Representatives or senator and what real opportunities were provided
for Aboriginals to have access to public service.

155. With reference to the statement lodged with Australia's instrument of
ratification indicating its interpretation of article 26 of the Covenant, it was
pointed out that if it was designed simply to ensure and protect Raffirmative
action" programmes, as mentioned in the report, then there was no need for it and
that acceptance by Australia of article 26 ·on the basis that the object of the
provision is to confirm the right of each person to equal treatment in the
application of the law· did not seem to be consistent with that article which
provided not only for equality of all before the law, but also for equal protection
of all by the law against any discrimination and which also stipulated that the law
must not institutionalize discrimination. One member could not agree with that
interpretation and maintained that Australia's statement was in accord with the
meaning that the authors of the Covenant had thought to give to that article, that
article 26 did not require that States should combat all types of discrimination,
and that the Covenant was concerned only with the civil and political rights that
States must guarantee. It was also noted that insufficient precautions were being
taken against discriminatory practices by individuals~ firms or organizations, that
the annual report of the Commission on Community Relations showed that Aboriginals
had been discriminated against and it was asked what was being done to remedy that
situation and, in general, to widen the range of prohibited discriminatory
practices.

156. Commenting on article 27 of the Covenant, many members noted that the report
contained little information about the Aboriginals and, therefore, requested
detailed information about their status and their rights in law as well &s in
practice. Noting that the Aboriginals were the first inhabitants of the country
and that the Australian Government seemed to draw a distinction between them and
other Australians, members asked whether the Government considered them to be a
group coming under the protection of article 27 of the Covenant or a people coming
under the protection of article 1, what percentage of Australia's total population
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they represented, whether an assimilation policy was applied, whether autonomy was
anticipated for their areas or whether the matter of integration was left entirely
in the hands of the Aboriginals themselves and, if so, what their political
aspirations were and whether they had the means to freely express them, whether
Aboriginals wishing to preserve their ethnic characteristics were free to do so,
and why it was that the Australian Constitution appeared to contain no provision
relating specifically to Aboriginals. Noting also that, in his introductory
statement, the representative of Australia had indicated that his Government was
displaying great concern for the Aboriginal population but that much remained to be
done, members asked why little was being done to improve their lot two centuries
after the arrival of the first settlers, how could a declaration by the Government
of Queensland turning an area into a national park overrule an earlier decision of
the High Court concerning the transfer of that area for the benefit of the
Aboriginals, what was the division of responsibility between the Commonwealth and
the constituent states in respect of the treatment of Aboriginals and immigrants,
what measures were being taken to protect the rights of linquistic, ethnic and
religious minorities and to enable them to enjoy their own ~ultures and what
machinery the federa1 and state Governments had established in that respect.

157. Some members raised questions concerning the Australian policy towards
immigration and refugees. Was Australia still pursuing a policy of white
immigration? What progress had been made in that respect and what criteria were
now being applied in the selection of immigrants? What problems might Vietnamese
refugees have faced in the exercise of their human rights within the Australian
community? Could such refugees acquire Australian citizenship and, if so, how?

158. Replying to questions raised by members of the Committee, the Representative
of the State party pointed out that the provisions of the Covenant had been the
subject of extensive parliamentary debate during the passage of the Human Rights
Commission Act, that one of the functions of the Commission was to promote
understanding and public discussion of the rights and freedoms recognized in the
Covenant, that it had already published a pamphlet explaining its work and
outlining important rights in the Covenant and that he would pass on to the
Commission the suggestions that this pamphlet be translated into Aboriginal
languages, but that it would not be easy to carry out because there were so many
Aboriginal languages and the majority of them were exclusively oral. The
Commission was currently engaged in developing projects for the teaching of human
rights in schools and had recently begun issuing bi-monthly neWSletters.

159. He stated that Australia's declarations and reservations, which accompanied
its ratificaticn of the Covenant, were made after a thorough and careful analysis
of the laws and practices in all the country's jurisdictions, that certain
statements had been prompted by caution when the Government had been in doubt, but
that all articles on the subject of which no reservation had been entered were
considered fully compatible with Australia's domestic legislation. As regards the
reservation made with regard to articles 2 and 50 of the Covenant, he pointed out
that careful reading of the reservation would indicate that Australia intended to
apply certain parts of the Covenant consistently with other parts which seemed
unexceptionable, that although international obligations to implement the Covenant
naturally rested with the Australian Government, the Government had deemed it
desirable to draw international attention to its domestic co-operative arrangements
to ensure the implementation of the Covenant, that Australia was not seeking
justification for its failure to fulfil its obligations and did not consider its
statement in respect of those two articles to be in any way contrary to the object
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of the Covenant, nor did it accept that the statement was in breach of the Vienna
Convention on the Law of Treaties.

160. In connection with article 1 of the Covenant, the representative stated that
his country supported the right of the Palestinians to a homeland, that it had
worked consistently towards securing for the Namibian People the full exercise of
their right to self-determination and that it had condemned human rights violations
in southern Africa and was committed to the eradication of apartheid.

161. Responding to comments made under article 2 of the Covenant, he stated that
the adoption of federal legislation was not necessary for Australia to carry out
its obligations under international treaties and that the Aust~alian authorities
had virtually always pursued a policy of consulting the various states on the
implementation of treaties in areas within their traditional responsibilities.
His Government decided against the adoption of a -bill of rights" in legislative
or constitutional form because that would have meant the incorporation in the
legislation of a broad statement of human rights and that it would have been left
to the courts to try to interpret those rights, which was not the procedure
Australia normally adopted in the drafting of legislation. Australia had
eventually decided in favour of federal legislative texts on specific issues
(e.g., racial discrimination). He pointed out that some countries without a bill
of rights incorporated in their legislation, nevertheles~ consistently observed a
certain code of conduct which was based on the good conscience of their people.
He maintained that the co-operative arrangements between the Commonwealth and State
Governments for ensuring implementation of the Covenant were designed to ensure
that the problem of inconsistency between a federal and a state law did not arise
and were predicated on the fact that, in any federation, the central and provincial
Governments had to co-exist. The fact that all the Governmenlts of the Australian
federation had reached agreement on the terms of Australia's ratification of the
Covenant gave the Federal Government the confidence that all the international
obligations it had undertaken could and would be fulfilled.

162. Commenting on a suggestion made in the Committee that the common law system
offered only narrow remedies, he stated that this problem had been largely overcome
by the reforms, both parliamentary and judicial, of the past 100 years. He also
explained that the Australian Human Rights Commission could receive complaints from
members of the public and was required to try to settle the matter and, failing
that, to submit a report to the Attorney-General who was required to take that
report before both Houses of the Federal Parliament. Referring to a question on
the large number of bodies working in the human rights field in Australia, he
pointed out that each of those bodies had specialist functions requiring different
powers and procedures but that all of them contributed, each in its own way, to the
protection of human rights.

163. As regards article 3 of the Covenant, the representative stated that
exceptions to state legislation proscribing discrimination on the grounds of sex
resulted from the fact that it was often impossible to apply such legislation to
small businesses because they did not employ a sufficiently large number of
personsl that it was usually felt in Australia that legislation should not intrude
too far into private affairs except in cases closely related to the use of public
funds and that legislation against discrimination no~~ally left matters in the
field of industrial relations to be worked out in accordance with specific
industrial relations law. He also provided some statistics illustrating
improvements in the status of women in the areas of political participation,
education, employment and community activities.
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164. In connection with questions raised under article 6 of the Covenant, he
pointed out that although the infant mortality rate among Aboriginals was higher
than that of the Australian community generally, it should be noted that there had
been a steady improvement over recent years, to the extent that in the Northern
Territory, where there was a high concentration of ~)riginals, the mortality rate
had dropped from 142 per thousand in 1971 to 30 per thousand in 1981, that the
Government had given financial support to independent Aboriginal medical services
and assigned special allocations to health and environmental health progr~~s for
Aboriginal communities. As to questions relating to capital punishment, he
informed the Committee that the last instance of the implementation of the death
penalty in Australia had been in 1967, just six years before its abolishment in all
areas of Commonwealth jurisdiction, including the Northern Territory, that although
there was still a theoretical possibility of its being imposed in some states for
some crimes, which was a survival of the colonial regime: the possibility was
purely theoretical and that legislation was now to be prepared to provide for the
severing of most of Australia's remaining links with its colonial past.

165. Replying to questions raised under article 7 of the Covenant, the
representative referr~d to the emphasis placed in the report on community attitudes
in connection with corporal punishment but pointed out that the abolition of the
punishment of whipping was currently under consideration in one of the two
jurisdictions in A~at~alia where it remained theoretically possible. He also
indicated that there were ample instances of action being taken against police
officers for misuse of authority.

166. In relation to article 8 of the Covenant, he stated that hard labour was
subject in principle to the parliamentary and ministerial control exercised over
any public servant, such as the Controller-General of Prisons and his staff. As to
the possible imposition of the sentence of hard labour to convicted males only, he
could not regard that as conflicting with article 3 of the Covenant f since it could
hardly be argued that the ability of a State party to impose a sentence of that
kind, was a civil or political right to be enjoyed equally by men and women in
accordance with the Covenant.

167. As regards article 9 of the Covenant, the representative pointed out that in
the case of undue delay in deciding on the lawfulness of the detention, the
possibility was always there for obtaining a writ of habeas corpus. He reiterated
the information in the report concerning the different approaches of the different
Australian jurisdictions to the question of confinement of mentally-ill :~rsons.

All jurisdictions had, however, instituted stringent review mechanisms in ~rder to
ensure that only those genuinely suffering from mental illness were detained~

168. Replying to questions raised under article 12 of the Covenant, he stated that
the persons at present entitled to reside on reserves were Aboriginals permitted to
do so by the Director of Aboriginal and Islander Advancement and the Community
Council who decided whether that was in the best interest of the applicant and was
not detrimental to the best interests of other inhabitants or the reserve itself,
and persons whose presence was required for the fulfilment of certain duties •
Permits to visit a reserve were issued by the relevant community council. He also
stated that all Australian jurisdictions recognized that the relationship between
Aboriginals and the land was communal and not individual and, accordingly, if an
individual breached the communal norm, the community had the right to expel him in
accordance with existing legal procedures. Consultations were taking place between
the Queensland Government and the Aboriginal and Islander communities on new
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legislation under which Aboriginal Community Councils would have enhanced rights to
exercise control over freedom of movement to and from reserves and, in particular,
over community members who offended community standards. He also informed the
Committee that restrictions 0'1 entry to the Cocos and Nor1:01k Islands were
necessary in order to protect the rights of small and isolated communities in
accordance with paragI.ph 3 of article 12 of the Covenant.

169. with regard to article 14 of the Covenant, the representative stated that
there had not been any case of the removal of a judge in the present century, that
the function of juries was to be judges of fact in all criminal trials in superior
courts, that they were composed of laymen selected from the general cQmffiunity and
tha~ they played a fundamental role in the Australian judicial system. On the
question of reversal of the onus of proof, he stated that, given the act that the
whole of Australian political and legal tradition was against it, a government
would seek to introduce legiplation in that sense only in very exceptional ca~es

and that, nevertheless, he would draw the attention of the Ministerial Meeting on
Human RightS' to the Comrnittel!'s concern about the matter.:. As to the question of
interpretation, he explained that it was a potential problem only at the time of
arrest since the diversity of lan9uages spo~(~n in Al!stralla, the size of the
country and the sparseness of the population in remote areas meant that the
availability of an interpI'eter at the time of arrest could not be guaranteed, that
interpreters travelled on ~ircuit with a court when necessary, but the matter was
not a simple one because material often had to be relayed through several
interpreters before an accused person or a witness could be properly understood but
that he would, however, bring the Committee's comments to the attention of his
Government. Replying to other questions, he pointed out that, in most Australian
:urisdictions, if .~ trial was not initiated, at least by the presentation of an
indictment before the court to which the person had been committed for trial, the
accused could apply for the striking out of the committal or for the entry of a
verdict of not guilty, that in common law, evidence ~btained by unlawful means
could be admissible in a court but that what mattered was the weight attached to
such evidence, which was entirely dependent on the exercise of judi~ial

discretion. He also stated that penalties applicable under Aboriginal custama~y

law, which themselves constituted criminal offences, were clearly unlawful, that
there were not two criminal law systems but that other types of tribal punishment
which iQrmed part of Aboriginal customary law could be applied and it was those
punishments which were usually at issue in questions of double jecpardy and that
this was a matter of balancing conflicting interpretations of individual ri9bts~

170. In relation to article 15 of the Covenant, the representative indicated that,
to his knowledge, there was no retrospective legislation in Australia which could
properly be labelled criminal, that if a penalty were reduced after conviction and
sentence, the sentence imposed was expected to stand.

171. Replying to questions raised under article 18 of the COvenant, he stated that,
throughout Australia, the right of a person to adopt and practise a r~li9ion of his
choica or to adopt no religion was respected, that no restriction was imposed on
the propagation or practice of atheistic or agnostic views and that exemption from
military duties of all kinds could be granted to a person who had conscientious
beliefs which did not allow him to engage in such services.

172~ As regards article 19 of the Coven3nt, the representative explained that the
Australiau Broadcasting Tribunal had the functions of granting licences to
co~ercial broadcasting and television stations and of det~zminin9 standards to be
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observed and the conditions on which advert.ising might be shown and that before
granting a licence, the Tribunal had to hold a public inquiry into the grant, that
the Broadcasting and Television Act contained stringent provisions with regard to
the ownership of the information media and that the number of radio and television
stations in which a person or company might have an interest was strictly limited,
but that there were no equivalent laws with regard to the press, that appointments
to the membership of the Australian Broadcasting Commission were closely
scrutinized by interested members of the public and that there would be widespread
and vocal criticism of appointments thought to be politically motivated.

173. Replying to questions raised under articles 20, 21 and 22 of the Covenant, the
representative indicated that he had noted the comments of ~ome members of the
Committee on Australia's reservation to article 20 and would draw those comments to
the attention of relevant authorities. He stated that the criteria used in
granting or refusing permission to hold public assemblies varied from jurisdiction
to jurisdiction. He gave information on the relevant applicable provisions in some
states as well as on the competent authorities to decide on the matter and stated
that Commonwealth legislation did not deal with meetings in public places. He
explained that "registered· clubs were accessible to all and that the word
·registered" related to clubs which provided extensive entertainment and other
facilities based on legalized gambling, which was subject to state registration anr
control, that Commonwealth and State Ministers in the Meeting on Human Rights were
giving active consideration to questions of discrimination against women in
relation to club membership. He had noted the views of Committee members on the
question of the ·closed shop· in industry and would draw those views to the
attention of authorities in Australia.

J
~j
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175. In connection w::.th article 26 of the Covenant, the representative stated that
while ~ecognizing the force of the alternative view expressed in the Committee,
A~stra~ia believed that its interpretation of the second sentence of the article

174. Commenting on questions raised under article 25 of the Covenant, the
representative stated that it had not so far been compulsory for Aboriginals to
enrol under the Commonwealth Electoral Act, under the Western Australian electoral
laws or in South Australia where it was not compulsory for any person to enrol for
state elections, that once enrolled, every person was required to vote at the
Commonwealth and state elections, that an Aboriginal advisory body had recommended
that the law should be changed to make enrolment compulsory, that the Commonwealth
Government had committed itself to removing the optional enrolment provisions for
Aboriginals, thus making it compulsory for Aboriginals to vote in Federal
elections. He also informed the C~mmittee that the Commonwealth and State
Governments had agreed that Australian citizenship should in future be the
appropriate natiohality requirement fc~ ~~e franchise and that uniform legislation
to give effect to that decision should be enacted by the Commonwealth and the
states, but that no person currently enrolled as an elector should be
disenfranchised. He indicated that the reason for the rule that civil servants
should resign their offices if they wished to stand for election to the
Commonwealth Parliament was the strict separation of the legislative and executive
functions in the Australian system. He informed the Committee that the
participation of Aboriginals in public life was facilitated by the National
Aboriginal Conference, that the Aboriginal Development Commission was controlled
soley by Aboriginals and that there were Aboriginal members of the various
legislative bodies at the Commonwealth and state levels and that they were also
represented on a variety of public bodies in Australiao



176. As regards questions raised under article 27 of the Covenant, particularly
those relating to the aboriginals, the representative referred to his replies under
various articles of the Covenant and pointed out, from the outset, that his
Government had taken a very active part in international fora dealing with the
question of indigenous populations. He stated that the Australian Government
realized that there were still a number of problems to be overcome and it
acknowledged the generally disadvantaged position of Aboriginal Australians and
that it had, therefore, embarked on a series of special programmes designed to
remedy particular disadvantages. Those programmes were formulated and put int~

effect only after consultations with Aboriginals, whose participation in the life
of the country had significantly increased in recent years. Over the last decade,
Aboriginals had been given the means of exercising real power in all matters
affecting their lives. The programmes designed for Aboriginals were based on a
number of key principles: Aboriginals must, for example, have the means of
perserving their traditions, languages and customs, inter alia, through bi-cultural
education, but were free, if they so wished, to integrate themselves into
Australian society or to adopt whatever aspects of a western life style they
pleased. The Australian Government recognized the Aboriginals' fundamental
affinity with their land and consequently guaranteed them enjoyment of their rights
to traditional lands, control of all mineral prospecting and development in a
manner which protected sacred sites and encouraged states to make land available to
Abor~ginals, the essential principle of all plans in respect of Aboriginals being
that of self-management. He than gave detailed information about the
above-mentioned programmes as well as on the application of the key principles on
which those programmes were based explaining the rol~ and competence, inter alia,
of the National Aboriginal Conference, the Aboriginal Development Commission and
the National Aboriginal Education Committee, all of which were composed of
Aboriginals, in promoting the needs and wishes of Aboriginals and in expressing
Aboriginal opinions or deciding on appropriate policies to satisfy those needs and
wishes. Referring to the special affinity which Aboriginals had with the land,
which was an important factor underlying the Governments' land rights policies, he
stated that whilst rights recognized in that connection differed from state to
state the result was that Aboriginals, representing a little over 1 per cent of the
total Australian population, now had various forms of legal title to some
10 per cent ef the land mass of Austral~,a. In ~is detailed account on the land
rights of Aboriginals and the Governement~' developing policy in that respect, he
stated that after a prolonged period of consultation with various Aboriginal and
Islander groups, the Queensland Government has decided to amend the Queensland Land
Act and to establish what was known as a "deed of grant-in-trust", under which the
land currently comprising Aboriginal and Islander reserves would henceforth be
placed under the control of the elected Aboriginal and Islander Councils and that
those Councils wou~d have to be consulted before any mining right could be granted
by the Queensland Government. Replying, finally, on the rights of minorities in
general, he stressed the question of multi-culturalism and the policy adopted by
the Australian Government over the past decade in encouraging ethnic communities to
participate fully in the mainstream of Australian life. In this respect, he
explained the role of the Institute of Multi-Cultural Affairs and the facilities

r~'~_ ....,>.. ·=='C '==,c~cc~c= 'c.. '. ,- ~'Cc,,"-- CC,' <.Ec-c=_._=.c:-s.=c _.c."=~"=".

1 was more in keeping with the original intention of the framers of that provision.
~ He also pointed out that Aboriginal Australians enjoyed the same civil and

I
." political rights as all other Australian citizens and, like them, Aboriginals could

invoke the Commonwealth's Racial Discrimination Act if they considered themselves
the victims of discriminatory treatment and that, in fact, they took advantage of

" the machinery for investigation and recourse provided by the Act.
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made available to the various ethnic groups to preserve their cultural heritage and
in developing, in the Australian communi~y, an appreciation of the contributions of
various cultures to the enrichment of the community and in promoting tolerance and
understanding between different cultural groups and ethnic communities.

177. Re~onding to comments made with regard to Australia's criteria for selection
of migrants and admission of refugees, he stated that the ·white Australia policy·
had died a natural death many years earlier, that Australia's current polic~ for
migrant selection placed emphasis on criteria of two kinds' family migration and
skills in de~nd in Australia and that applicants were not excluded on
discriminatory grounds such as religion, colour, race or nationality. The
admission of refugees on the o~,~r hand was based on a different set of criteria
and depended principally on an application of the definition of ·refugee~ contained
in the 1951 Convention relating to the Status of Refugees, as well as on other
specific criteria, especially that of family reunion. He also informed the
Committee that special programmes were in operation in Australia to ensure that
migrants and refugees were encouraged and had the means to participate fully in the
mainstream of Austra1ian life.

Austria

178. The Committee considered the initial report (CCPR/C/6/Add.7) submitted by the
Government of Austria at its 4l2th, 4l3th, 416th and 4l7th meetings held on 22 and
24 March 1983 (CCPR/C/SR.4l2, 413, 416 and 417).

179. The report was introduced by the representative of the State party who
indicated that his GovernmentSs intention had been to give an overall view of the
legal position of the Covenant in the context of the Austrian legal system and that
many specific questions which had not been de~lt with in the report would be
considered in future reports.

180. Members of t~.e Committee praised the high quality of the report which they
th~ught was well organized and comprehensive and which had clearly stated the legal
position of Austria with regard to the implementation of ci.vil and political
rights. Nevertheless, it was felt that the frequent quotations of provisions of
the European Convention on Human Rights in a way forced some members to consider a
report based on a different .legal instrument and lacking in sufficient and factual
information on the factors and difficulties affecting the implementation of the
Covenant, or the relevant provisions of th~ Constitution, and other legal
instruments. It was asked whether the text of the Covenant had been disseminated
in Austria and whether the report had been pUblished and the public made aware of
the fact that it was submitted for consideration by the Committee.

181. Commenting on article 1 of the Covenant, members requested further
clarification of Austria's position on this article as well as details on the
action taken to promote the realization of the right of self-dete~minationof the
Palestinian and South African people and to ensure that Austrian industry and
banking were not collaborating with the apartheid regime of South Africa. One
member wished to have more information on Austria's unique post-war experience in
protecting and exercising its right to self-determination in the light of the
Declaration of Independence of Austria, the State Treaty and the Declaration of
Neutrality.
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182. As regards article 2 of the Covenant, it was asked whether the legislative and
executive authorities were required to refrain from any discrimination based on
religion or political or other opinion as stated in this article. Some members
expressed surprise at the fact that, whereas the European Convention on Human
Rights, a regional instrument, had been integrated into Austrian constitutional
law, the Covenant, a universal instrument, was not. One member, while admitting
this weakness in Austrian law, thought that the proliferation of similar but not
identical texts in the same legal system was not always desirable and could give
rise to confusion. Noting that one reason why the Covenant had not been
incorporated into Austrian legislation was that, upon approving the Covenant, the
Austrian Parliament had decided not to add another source of special law to the
many existing sources of Austrian law, in order to avoid "impairment of clarity and
legal security and prevent any possible conflicts·, members asked what those
conflicts might be, what positive effects the Covenant had on domestic law and
whether an attempt had been made to determine in what respect the Covenant went
further than the provisions of Austrian domestic laws including the European
Convention on Human Rights, what measures had been taken to adapt the Austrian
legal order to the provisions of the Covenant, as suggested in 1978 by the Foreign
Relations Committee to the Austrian Parliament, whether the recodification of civil
and political rights, referred to in the report, would be completed in the near
future and whether the rights embodied in the Covenant would be incorporated and
not simply "duly taken into consideration" in this work, as mentioned in the
report, whether the Austrian Government felt that the Covenant was being
implemented in substance or whether full implementation of its provisions was
possible and, if so, what methods had been used to make sure that Austrian law and
practice truly conformed to the provisions of the Covenant.

183. Members asked whether the remedies provided for under article 2, paragraph 3,
of the Covenant would be available to anyone as soon as he merely claimed his
rights had been violated. Additional information was requested on they way in
which Administrative Court fitted int~ the Austrian legal system and on its
functions and relations with the Constitutional Court. Noting the existence of a
distinction between appeals to the O~nstitutional Court and appeals to the
Administrative Court, members asked whether, if a case was brought before a court
which was not competent to deal with the matter, it could be referred to the court
which was competent without causing any disadvantage to the plaintiff, whether it
was possible to appeal a judgement made by the Administrative Court to the
Constitutional Court, and whether it was true that the possibility of lodging an
appeal depended on the form of the act contested by the injured party and that the
latter could appeal only against acts which were formally qualified as decisions.
Referring to the establishment in Austria in 1977 of "the institution of
Volksanwaltschaft (mediator), some members wondered why it had been considered
necessary to establish t~is institution 'since there appeared to be a variety of
judicial and administrative remedies against infringements of fundamental rights.
Other members asked whether that institution offered additional remedies, what the
advantage was of applying to it rather than to the courts, what the composition of
that institution was and how its independence was assured, what procedures the
"mediators" used "and to whom they were responsible, whether any report they might
produce was duly publicized, whether their decisions were implemented
automatically, whether that institution had any functions in respect of human
rights in addition to receiving complaints from indiuiduals and whether there ~~s

any analogy between that institution and the role of Ombudsmen or special national
institutions to protect and promote human rights.
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184. In connection with article 3 of the Covenant, members requested further
information on how men and women were guaranteed equal rights in Austria,
particularly on whether there had ever been a woman candidate for a judgeship of
the State Supreme Court; on the number of women serving as ministers, judges and
ambassadors and on the relative proportions of males and females in the civil
service as well as at all levels of education.

185. As regards article 6 of the Covenant, it was asked whether there were specific
provisions in Austrian legislation protecting the rights of fetuses and what
provisions were applicable in relation to voluntary abortion.

186. Commenting on articles 7 and 10 of the Covenant, members asked what remedies
were available to an individual deprived of his liberty who complained about
treatment contrary to the provisions of those articles; whether places of
imprisonment were inspected regularly by bodies composed of independent persons
responsible for examining the conditions of imprisonment and receiving and
rectifying the complaints of prisoners, whether there had been complaints among the
public or in the press concerning the situation in prisons; whether Parliament had
taken an interest in the treatment of detained persons whether there was a
difference in status and treatment between persons who had been deprived of their
liberty because they were suspected of having committed an offence and those who
had already been convicted; whether judges were authorized to take into account
testimony obtained illegally by the use of methods of inte~rogation forbidden b¥
law and whether there could be exceptions to that rule. Information was requested
on who determined the cases in which there was no fear of a "harmful influence" on
minor prisioners and, accordingly, no separation between minors and adults was
warranted; and on whether educational courses offered to prisoners were aimed
specifically at the rehabilitation of prisoners and crime prevention.

187. With reference to article 9 of the Covenant, it was noted from the report that
the Constitutional Court had deliberately given a sufficiently broad intepretation
to the legal term "arrest" for it to cover other forms of direct restraint of
liberty and it was asked what those other forms were that were not formal arrests.
Noting that, according to the report, an individual could be arrested if there was
a danger that he might repeat the offence, members pointed out that that rule might
run counter to the rule of "presumed innocence" established in the Covenant and
asked how it could be determined with any degree of certainty that such a risk
existed, who was empowered to decide in this respect, what the maximum period was
for such an arrest and what means of appeal were available to a person deprived of
his liberty through a decision taken by an administrative authority. In this
connection, it was also asked whether, in determining compensation for the victim
of unlawful arrest or detention, Austrian case law generally took account of the
reasons which led the authorities to make such an arrest or, conversely, the fact
that the accused person had been innocent and whether the amount of compensation
depended on the degree of suffering of the victim or on other criteria.

188. In relation to article 12 of the Covenant, information was requested on the
Austrian legislation which provided for the possibility of withdrawing the
nationality of certain A~strian nationals and on the available lneans of protection
against what was described as a very serious penalty and on the effects of such
withdrawal of nationality on the legal status and residence of the persons
concerned.
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189. Commenting on article 13 of the Cc;venant, some members pointed out that the
provision that the Austrian authorities could override the suspensive effect of an
appeal in cases where the public interest made early expulsion of aliens urgently
necessary, was not in keeping with the safeguards stipulated in the Covenant. It
was asked whether there were any safeguards under Austrian law to ensure that
exp1usion was only the denial of residence and that it could not be used as a
pretext to extradite persons to other countries or to expose them to persecution.

190. As regards article 14 of the Covenant, it was asked whether criminal
proceedings could take place in absentia, particularly if the accused person has
fled to another country, whether there was any possibility of appeal in cases where
the court ruled that the defendant was not entitled to free legal assistance and
what would happen if the accused did not specifically request legal counsel and
whether there were statistics indicating the normal duration of a criminal case.

191. Re=erring to an Austrian reservation upon ratification of the Covenant
concerning articles 9 and 14 of the Covenant, one member wondered whether it was
compatible with the purposes of the Covenant and whether it signified that the
entire body of administrative penal sanctions was outside the provisions of the
Covenant. Another member suggested that reservations made concerning article 14,
paragraphs 5 and 7, should be reconsidered because they undermined very important
principles uf criminal law, namely the right of the convicted person to have his
conviction and sentence reviewed by a higher tribunal and the principle of non bis
in idem, respectively.

192. In relation to article 15 of the Covenant, it was asked whether, subsequent to
the enactment of a law providing for the imposition of the lighter penalty, courts
were required to apply the lighter penalty in all cases or onLy those in which a
decision has not yet been taken.

193. In connection with article 17 of the Covenant, more information was requested
on the rules relating to the seizure and opening of letters and other
correspondence, whether there were provisions prohibiting searches at night and on
whether forms of surveillance of citizens were subject to any restrictions.

194. With reference to article 18 of the Covenant, it was asked whether, in
Austrian public schools, compulsory religious instruction in their faith for all
pupils who were membels of a church or religious community recognized by the law
was compatible with freedom of religion, what forms of religious practice might be
contrary to public order or morality and what body was responsible for
establishment that ~ley were and what forms of recourse were available to
individuals and religious institutions in ~hat respect.

195. In respect of article 19 of the Covenant, fuller information was requested on
the way in which the right of reply was ensured in the Austrian media, the
conditions under which financial assistance was granted to daily and weekly news
publications, the provisions relating to. censorship, referred to in the report, and
on whether the penal provisions relating to the seizure of publications and the
prosecution of the author applied only to safeguarding of public morals or the
interests of young people, as implied in the report. With reference to the penal
provisions applicable to the offence of publically insulting the Federal Army, or
an authority, or the vilification of the State O~ its symbols, it was pointed out
that those provisions could be interpreted ana applied in a repressive manner and
it was asked to what extent they could be applied to prohibit any criticism of
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public authorities, how the scope of the provisions in question could be delimited
in order to prevent arbitrary action and to protect the right of dissent and what
the case law on the subject was. Referring to the relevant provisions of the 1955
State Treaty for the Re-Establishment of an Independent and Democratic Austria, in
particular articles 4, 9 and 10, one me~er asked if any court decisions had
specifically prohibited Fascist and neo-Fascist propaganda and newspapers. Another
member wondered how the -national socialist- ideas could be combated, since they
would not disappear as the result of censorship.

196. As regards article 20 of the Covenant, it was pointed out that the relevant
Austrian legislation did not really correspond to this article especially with
regard to war propaganda or incitement to co~uit hostiie acts. It was asked
whether action had been taken to prevent activities or tendencies which were in
violation of articles 5 and 20 of the Covenant, with regard to both Austrian
citizens and foreigners and how many persons had been puniabed under the
Prohibition Act, mentioned in the report, in the past three years and to what
extent it was applied.

,
197. with reference to article 22 of the Covenant, it was asked in what
circumstances an association was considered dangerous, how many associations or
organizations had been prohibited in accordance with the relevant legislation,
particularly under the provisions of the 1955 State Tr~aty and whether there had
been any problem with the Committee on Freedom of Association of the International
Labour Organisation.

198. Commenting on article 24 of the Covenant, members asked what measures were
taken in Austria to enable working mothers to protect the interests of their young
children without making undue economic sacrificesl whether it was correct to
conclude from the report that legal guardianship was given precedence over the
parental relationship in connection with children born out of wedlock and, if so,
whether that was compatible with the Covenant and what inheritance rights natural
and adulturine children enjoyed under Austrian law.

199. In connection with article 25 of the Covenant, information was sought on the
law concerning political parties and whether funds received by them from the State
in order to carry out their constitutional mandates were distributed automatically
or whether they were subject to certain conaitionsI whether Fascist and neo-Fascist
candidates were prevented from standing for election, and whether a person who
professed, without putting it into action, an ideology banned in Austria, such as
national socialism, had equal access to posts in the civil service.

200. In relation to article 27 of the Covenant, members asked whether there were
any other ethnic minorities in Austria in addition to those mentioned in the report
and, if there were, what their legal status was, whether minorities had access to
the conduct of public affairs and enjoyed the right to be represented in Parliament
by their own candidates and whether they could use their national tongue. More
information was requested on the situation of the Slovene and Croat minorities and
on their position with regard to the Ethnic Minorities Act. A question was raised
as to why the report referred only to paragraphs 3 and 4 of article 7 of the State
Treaty, but avoided mentioning paragraphs 1, 2 and 5 of that article all of them
relevant to the protection of minorities. Referring to the aforementioned
paragraph 5, it was asked whether the new street signs which were posted to replace
those in Slovene that had been destroyed, were written in Slovene or in German.
Noting that, without the basic right to use and teach their languages, ethnic
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groups as such were doomed to extinction, members emphasized the need for more
information on the positive action taken in accordance with his artic~e to
safeguard and ensu...·e the rights of minorities, on the actual hllman rights situation
of ethnic groups, on the relevant case law and on administrative memoranda or
instructions on the subject as addressed to law enforcement officials.
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201. Re~nding to comments made by members of the Committee, the ~epresentative of
the state party informed the Committee that the Covenant had been published in the
Federal Gazette and in private pUblications of the Constitution and that it had
been discussed at a seminar on human rights held in 1981, but he thought that
dissemination and distribution of international instruments on human rights were
matters for the non-governmental organizations rather than for the States
themselves.

202. Commenting on the questions raised by members concerning the measures adopted
by Austria to give effect to the rights recognized in the Covenant, the
representative stated that constitutional laws, ordinary laws and statutes were
methods that had been used to meet Austria's obligations under the Covenant; that
the few legislative gaps referred to in Parliament during the ratification of the
Covenant. would be dealt with in detail in Austcia's following report, that some
laws had been enacted in order to implement the Covenant, and that the work carried
out in the area of recodification of legislation dealing with fundamental rights
would hopefully yield results in tt, long-term, despite the problems emanating from
new developments since 1964, inclUding the ratification of the Covenant.

203. The representative also stated that in criminal, civil and administrative law,
civil and political rights were protected by effective remedies, that any alleged
violation of those rights could be the subject of an appeal, that any court
decision of a final nature could, in principle, be appealed, ·that, in criminal law,
all decisions and measures taken at the pre-trial stage could be the subject of
appeal to the higher instance, that extraordinary appeals at the pre-trial stage
could be taken to the Administrative Court and the Constitutional Court; and that
ex officio reviews of cases were also made on a periodic basis. Replying to other
questions, he indicated that cases relating to the duties and obligations between
individuals fell within the sphere of judicial procedure, that there is a field of
administrative law inc~uding the prohibition of offences with a view to maintaining
public order which fell within the competence of the administrative authorities,
that the Constitutional Court could hear. app~als against decisions of the
administrative authorities which allegedly violated any rigbt guaranteed by
Constitutional law and that if the Constitutional Court found that no
constitutional rights had been violated in a case, that case could be referred to
the Administrative Court if it was alleged that other rights had been violated. As
to the Volksanwaltschaft (mediator), he,stated that that institution had been set
up as a last resort to be used after all other remedies had been exhausted, that
mediators had nearly unlimited powers to deal with alleged cases of mismanagement
or misbehaviour in, and to investigate complaints against, both national and local
administrative authorities, to recommend solutions to those authorities which were
then obliged to comply with such recommendations or state in writing why they could
not, and that they could lodge appeals before the Constitutional Court against
administrative decrees which they considered unlawful, that mediators were elected
by Parliament for a four-year term, that there were currently three mediators in
office and they were obliged to report their findings to Parliament annually.
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204. With regard to ~ ,iele 3 of the Covenant, the representative informed the
Committee that the role of women in public life had undergone significant changes
in recent years, when a number of them occupied ministerial posts, that women bad
been active in provincial governments for several years, that the number of women
in public life was still lower than that of men, that as at 1 January 1983,
15 per cent of the total number of judges and prosecutors in Austria were women and
that 50 per cent of new appointments were women, which meant that the situation
would change still further.

205. In response to questions raised under article 6 of the Covenant, he stated
that the Constitutional Court had decided that, in principle, fetuses were not
protected under that article, that the emphasis in Austria had recently shifted
from a criminal to a non-criminal approach to the reduction of abortion and infant
mortality and that although the Criminal Code had in 1975 decriminalized abortion
in specific cases, abortion had not increased and that it was generally considered
to be an undesirable means of birth control in Austria.

206. Replying to questions raised under articles 7 and 10 of the Covenant, the
representative, who stated that the Standard Minimum Rules of the Treatment of
Prisoners were fully applied in Austria, explained the complaint procedures under
the Prison System Act whereby complaints could be channelled, inter alia, through
the presiding judge of the relevant court or through the ·mediators·, depending on
the type of prison. He also explained the prison inspection system whereby,
inter alia, independent prison commissions, set up on a regional basis, visited all
prisons at least once a year without notice and had direct access to the detainees
and the prison files and reported each year to the Ministry of Justice. He
explained the difference in treatment between accused persons and convicted
offenders, the restrictions imposed on the former being generally limited to the
measures necesary for their detention. He pointed out that juveniie prisoners
could be detained with adults under 25 years of age, subject to the decision of
elther the Court, and Ministry of Justice or the prison director, that in BODe

cases, other juvenile offenders could have a more detrimental influence on a young
person than some adult detainees and that, considering that there were only
80 convicted juveniles in all Austrian prisons, segregation could, in respect of
many of them, be tantamount to placement in solitary confinment. Concerning
rehabilitation policy, he stated that it was the view in Austria that convicted
offenders could best be rehabilitated without serving prison terms, that, as a
result, prison sentences had been considerably reduced since the early 1970s and
only 40 per cent of convicted offenders were given unconditional prison sentences,
as compared to 1970, that emphasis had also been placed on release and post-release
measures and that a su~cessful network of release assistance centres had been set
up.

207. As regards article 9 of the Covenant, he stat~d that mental health and
juvenile delinquency were non-criminal grounds for the deprivation of liberty and
that there were also cases where persons were deprived of liberty on grounds of
health or violation of civil law, but that those were not significant. He also
pointed out that detention pending trial was, in principle, never mandatory, but
that for the most serious crimes, the court was obliged to order detention unless
the defence was able to meet certain conditions and that the period of pre-trial
detention was generally limited to six months but ranged from two months, in cases
of collusion, to up to two years in very serious criminal cases. He indicated that
it was the Court which handed down ex officio decisions on compensation for
unlawful arrest, that if the detention was considered unlawful, compensation was
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always siven, but if it was considered lawful but not justified in cases where
there was no conviction, compensation was given when cause for suspicion could not
be substantiated, and that compensation was, inter alia, based on suffering caused
to individuals.

on

213. As regards article 17 of the Covenant, the representative str~ssed that
telephone tapping and seizure of private correspondence were legal only if ordered
by the judiciary and that a private home could be searched only when absolutely
necessary and when all necessary precautions were taken to protect the legitimate
interests of the individual concerned.

210. Replying to questions raised under article 14 of the Covenant, he stated that,
according to Austrian law, an accused person could be tried in absentia provided
that the offence was not regarded as a serious one, that the accused had been heard
by the Court before the trial, that the warrant of arrest had been de~ivered to the
accused in person and that the court believed that it would bP possible to shed
full light on the case despite the absence of the accused, but that it was very
rare for all four conditions to be met. He also inform~d the Committee that legal
aid was available in all civil and criminal cases fo~ persons with inadequate means
to provide for their own ~efence, that it was provided when defence was mandatory,
namely, in all major criminal cases, with possible sanctions of more than three
years, and when the court decided that it was needed to serve the interests of
justice and to assist persons who required professional assistance.

212. With reference to article 15 of the Covenant, he stated that if the law
providing for the lighter penalty came into force between the time when an offence
was committed and the time when the case came to trial, the lighter penalty would
apply; that if the law was changed when the -case had already been tried,
commutation of the sentence ought to be,possible, but not automatic and that that
should not become a general rule since there could be good reasons for upholding
the original sentence.

209. In ~espect of article 13 of the Covenant, the representative pointed out that
the suspensive effect of the appeal against the expulsion order could be annulled
only for reasons of national security, that an alien could lodge an appeal even
against an expulsion order handed down for reasons of national security and that
the authorities were obliged to respect the will of the perBon concerned and not
transfer him to the border of a State in which he could be legally prosecuted.

211. Responding to comments made by members in respect of Austria's reservations
article 14, the representative explained those reservations in terms of the
existing legal system and indicated that convenience and other good reasons
convinced his Government to retain the relevant existing provisions.

208e In response to questions raised under article 12 of the COvenant, he stated
that under the Nationality Act, nationality could be revoked if a citizen entered
into the service of a foreign State and, in that capacity, carried out acts
detrimental to the ~nterests and good name of the Republic, but that a naturalized
citizen could be deprived of Austrian nationality if he had not renounced his
former nationality, had not been granted dual nationality and was not a refugee.
The citizen in question had to be informed of the decision to revoke his
nationality at least six months before the expiration of a period of two years
after the initiation of legal proceedings.
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214. In connection with article 18 of the Covenant, he stressed that the Basic Law,
which granted the State the leading role in the field of education, was in no way
designed to regulate religious instruction and that the State was empowered only to
protect that freedom as outlined in the Constitution in the interests of pUblic
policy and morals.

-47-

2l7g Replying to questions relating to article 24 of the Covenant, the
representative stated that as illegitimate children needed more protection, being
deprived of the initial advantages of legitimate children, legal guardianship ~
means of social assistance had been retained in principle, but that mothers were
entitled to apply for exclusive legal custody of their children. Those provisions
could possibly be revised if social conditions changed, as currently seemed to be
the case, since there was an increase in the number of children being born out of
wedlock.

216. As regards article 20 of the Covenant, he submitted that this article referred
to a purely theoretical obligation and that propaganda for war in itself did not
constitute a threat of war. He also pointed out that the Penal Code provided for
guarantees concerning not only acts proscribed under the Covenant, such as hostile
acts against ethnic groups, hut also incitement to hostile acts.

215. Replying to questions raised under article 19 of the Covenant, the
representative pointed out that the right of reply was ensured when incorrect
information had been published in ~~e press or broadcast on the radio or television
and that broadcasting companies could be required through a court decision to
correct false information, that the Press Promotion Act provided for the granting
of State subsidies to newspaper companies in order to ensure a wide spectrum of
opinions and to facilitate the publication of newspapers for minority groups, that
no publication, theatrical play, film etc, could be subject to prior censorship,
but that the law provided for certain measures in order to protect minors,
safeguard pUblic morality and prevent racist or war propaganda, that a citizen
could demand seizure of a pUblication, for libel for example, but that in that
event, th~ court, in reaching its decision, had to balance the interests of the
appell~~t and those of the public, with the latter taking precedence, and that the
inclu~ion of a notice of proceedings in the defendant's publication, a widely used
practice, had rendered recourse to seizure virtually pointless. He also pointed
out that a statement directed ag&inst the State, in order to be considered
defamatory, and thus give rise to legal proceedings, must among other conditions
have been made in public with malicious intent and must have been widely
circulated, that those with the best legal protection with regard to defamation
were individuals, followed by civil servants, legal entities and the State.

218. In response to questions raised under article 27 of the Covenant, he informed
the Committee that, in Austria, there were four ethnic and linguistic minority
groups, namely, the Slovene, Croat, Hungarian and Czechoslovak minorities, each
living in different parts of the country and that the percentage of the general
population they represented was not very high. There was no specific provision
regarding the representation of minorities in Parliament, but the fact that two
major parties dominate political life in the country did not make it easy for other
parties to obtain sufficient votes to be represented in Parliament, hence the
failure of the candidates of the Slovene minority in elections in Carinthia to
obtain a sufficient number of votes to be elected. As regards the right of
minorities to use their own languages, the represent&tive stated that there were
norms for each of the minorities, whereby the Slovene minority could be provided
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with bilingual teaching in the primary schools at the parents' request. Moreoever,
there was a secondary school which used Slovene as the language of instruction.
Efforts were being made to set up courses in Hungarian but there were some
problems, since few persons were concerned. The Czechoslovakian minority of Vienna
had its own school where Czechoslovak was taught and used, whereas the teaching of
Croat depended on the percentage of Croats in the schools.

219. Recognizing that it had not been possible to answer all the questions asked,
the representative of Austria promised to supplement the initial report with
answers to the remaining questions within one year.

Nicaragua

220. The Committee considered the initial report (CCPR/C/14/Add.2 and ~} submitted
by the Government of Nicaragua at its 420th, 42lst, 422nd, 428th and 429th
meetings, held on 28 and 29 March and on 4 April 1983 (CCPR/C/SR.420, 421, 422, 428
and 429).

221. The report was introduced by the representative of the State party, who gave a
detailed account of the historical and geographical factors which had shaped the
development of Nicaragua since the time of the Spanish Conquest, and stated that
following the triumph of the reVOlution in 1979, his Government had set national
reconstruction and the liberation of man as its main goals, that it was the belief
of the Government Junta that human rights and individual liberties were indivisible
and that the full realization of civil and political rights was impossible without
the full enjoyment of economic, social and cultural rights, that the acts of
aggression and the repeated attempts to destabilize the country, which were
financed by the United States Government, impeded efforts to achieve the goals set
by the Government, constituted the main obstacle to the free exercise of human
rights in the country and obliged the Government to declare a state of national
emergency, as provided for in the Statute on the Rights and Guarantees of
Nicaraguans and in article 4 of the Covenant, in order to safeguard the rights and
guarantees of its people and the country's self-defence.

222. He also pointed out that his Government recognized the existence of
socio-economic and cultural discrepancies between the population of the Pacific
region and the ethnic groups of the Atlantic coast and was endeavouring to serve
the interests of the disadvantaged population of the latter region, that, in
January :.981, the Government had been forced to transfer 39 primarily Miskito
communities to an area where they would be protected from the immediate danger of
military aggression and that the Government had been helping people in the new
settlements to meet their most urgent needs in various fields of life. His
Government assured the Committee that it ~uld end or restrict the state of
emergency as soon as the problem of external. aggression was resolved.

223. Members of the Committee praised the Government of Nicaragua for sending a
high level delegation to represent it before the Committee and for submitting, in
time, a full report that provided a comprehensive and informative picture of both
the legal and factual economic, social and political context of human rights in the
country. They noted with appreciation that soon after overthrowing the
dictatorship, the Sandinista revolution had enacted the Statute on the Rights and
Guarantees of Nicaraguans, ratified or acceded to several instruments designed to
ensure and protect human rights, including the Covenant and the Optional Protocol
and had shown great willingness and determination in fUlfilling its commitments for
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the overall reconstruction of the country on the basis of social justice and
democracy, despite the great external economic and military pressures and threats
aimed at destabilizing the Government and undermining its achievement. In this
connection, it was, pointed out that the impact of destabilization on the enjoyment
of human rights was bound to be negative, resulting as it had in the declaration of
a state of emergency in Nicaragua, that it was the right of every people to manage
its internal affairs without external interference, that the continuing outside
interference in Nicaragua's affairs violated that right, that international law did
not recognize spheres of influence and that its strict observance was fundamental
to the internal order of countries. It was obvious that it could only be imagined
what favourable results could have been achieved if Nicaragua would not have been
forced to protect itself against subversive operations financed and organized from
abroad.

224. Noting that although Nicaragua was party to the Optional Protocol, no
communications had been submitted to the Committee, one member hoped to receive an
assurance that the Government would co-operate with the Committee in dealing with
communications as qonscientiously as it carried out its reporting obligations under
article 40 of the Covenant. It that connection, it was asked what measures had
been taken by the Government to make judicial and law enforcement officers aware of
the content of the Covenant and to inform the population of the ratification by
Nicaragua of the International Covenants on Human Rights and the Optional
Protocol. Information was also requested on the National Commission for the
Promotion and the Protection of Human Rights, its specific functions, competence
and activities and on any independent human rights commissions that were active in
the country, such as the Permanent Commission on Human Rights.

225. In relation to article I of the Covenant, members requested information on the
position of Nicaragua regarding the right of peoples to self-determination and
asked why the Government had found it necessary to derogat~ erom this article
during the state of emergency and whether there was a basis fur thinking that the
decision to derogate from the right to self-determination had been taken with
particular persons or groups of persons in mind. Information was also requested on
whether there were foreign companies still exploiting Nicaragua's resources, on the
legal consequences, on the implementation of the Covenant of some of the trials
which had taken place, in particular following the nationalization that had been
carried out, the agrarian reform and the creation of a mixed economy in the country.

226. As regards article 2 of the Covenant, it was asked whether the provisions of
the Covenant had been incorporated into the Nicaraguan legal system, whether the
Covenant could be directly invoked in the courts, what the exact meaning was of the
provision referred to in the report that the "full applicability" of human rights
was guaranteed and what measures had been taken to give it legal effect and also to
ensure respect of human rights. Information was also sought on the remedies
available, under those circumstances, to all those who believed that their rights
under the Covenant had been violated, and on the general provisions with regard to
amparo, whether that remedy was available during periods of emergency and what the
competent authority was in that respect. Noting that there existed in Nicaragua a
strong concentration of executive and legislative powers in the hands of the
Government and that the Sandinista Police enjoyed "jurisdictional powers", members
asked what the highest authority of Nicaragua was; which laws could be passed
independently by the Junta and what happened if the Junta did not accept bills
submitted to it by the Council of State, whether the jUdiciary could decide that a
decree was illegal and whether the Junta could override the objections of the
judiciary.
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227. In respect of article 3 of the Covenant, it was asked how the principle of
equality between men and women was put into practice, how many women had positions
in the Government, in the Council of State, in the judiciary and in the diplomatic
service and what measures the Government had taken to increase a ....areness among
women of their rights. Information was also requested on the integration of women
in development activities and technical co-operation as both particiF~nts and
beneficiaries on equal terms with men.

-50-

228. Members noted with appreciation that, in proclaiming a public emergency, the
Government of Nicaragua had complied with the requirements of article 4 of the
Covenant, provided assurances that the measures had been implemented ·with extreme
caution" in an attempt to restrict the fundamental rights of Nicaraguans as litte
as possible and to guarant~e their freedoms. While one member stressed that the
Government had thereby fulfilled its obligations under article 4 of the Covenant
and did not have to account for its decision to the Committee, another member
stated that, in submitting additional information on the subject without being
requested to do so, that Government seemed to agree that when a State party invoked
its right under article 4 of the Covenant to derogate from certain provisions, its
reporting obligations under article 40 of the Covenant were not suspended. Members
asked for more information on the actual difficulties encountered by the Government
in implementing the Covenant in view of the state of emergency and on the extent of
the derogations in reapect of each of the articles affected, whether it could be
assumed that the implementation of articles 26 and 27 of the Covenant had been
suspended and, if so, what reasons had led the Government to take that decision, to
what extent the rights which had not been suspended as well as those which could
not be suspended according to article 4, paragraph 2, particularly the right to
life, ~~re themselves endangered by the circumstances which had led the Government
to take the emergency measures, which articles of the Covenant Nicaragua had ~)st

difficulty in implementing and why and what the Committee could do to assist
Nicaragua to protect human rights in its territory under those circumstances. In
this connection, it was suggested that the Committee should consider adopting a
general comment regarding the difficulties facing States parties in the
implementation of the Covenant because of external economic and military pressure
and interference.

229. Commenting on article 6 of the Covenant, members expressed their satisfaction
at the abolition of the death penalty in Nicaragua. They noted that deaths had
nevertheless occurred and that they were attributed to Government forces and they
asked whether the Government had initiated i~quiries on those cases and what the
results were, what steps it had taken to protect those who might be vulnerable to
such abuse by the authorities or to attack by counter~revolutionaries and what
measures had been adopted to train the police and security forces with a view to
minimizing such risks. Information was also requested on any involuntary
disappearances that may have taken place 'in the country and on the events which had
occurred at Leymus in December 1981 which had led to the death of Miskito Indians.

230. with reference to articles 7, 8 and 10 of the Covenant, it was asked whether
penalties were made proportionate to offences and what the maximum period was for
putting an individual on parole, what the Government's position was in respect of
forced labour, what procedures there were for supervising places of detention and
for receiving and investigating complaints filed by detainees, what remedies were
available to deal with violations of those articles of the Covenant, what the
conditions were at the special detention centres for former members of the National
Guard and what the legal status was for counter-revolutionary prisoners in general
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and, in particular, whether they were considered to be political prisoners and, if
so, how many they were, whether their families and lawyers had access to them and
in what way their treatment differed from ·ordinary prisoners· referred to in the
report. It was al$o asked whether those who, after the revolution, abused their
powers and took the law into their own hands had been prosecuted, whether the
Government had taken measures to institute an inquiry following the events which
had taken place at Puerto Cabezas and whether the relocation of Miskito prisoners
had been intended as a penalty or a rehabilitative measure and what safeguards were
applicable to those prisoners in the areas to which they had been transferred•

231. Aa regards article 9 of the Covenant, it was asked whether the Maintenance of
Order and Public Security Act was still in force or whether its application had
been suspended during the state of emergency, what measures had been taken to avoid
harassment of certain individuals or arbitrarily depriving them of their liberty,
how long a person could be detained without trial or held ircommunicado and whether
the situation was different during the state of emergency, to what extent the right
of habeas corpus had been suspended during the state of emergency and whether the
Government had u~ed its emergency powers to detain people without trial.

232. In connection with ~rticle 12, in conjunction '~ith article 27 of the Covenant,
members asked what justification there was for the transfer and relocation of
several thousand Miskito Indiansl why it had been necessary to move them in such
haste, under what conditions the transfer had taken place; in what circumstances
they were allowed to leave the camps where they have been resettled .and whether any
of them had taken that option, whether measures were envisaged to compefis~te them
and reunite families, whether it was the future policy of the Government to
authorize them to return to their homes after the state of emergency or whether it
would settle them elsewhere.

2J3. Connll~nting on article 14 of the Covenant, members asked how the Government
guaranteed the impartiality and independence of the judiciary, what had been done
to establish the legal profession on a sound basis and what conditions there were
for the appointment and dismissal of jUdges, whether the Special Courts referred to
in the report had been established under the state of emergency and, if so, for
what purpose and with what powers, whether the military courts which acted by
authority of the governing Junta were thus becoming regular courts, whether police
magistrates functioned as courts and, if so, what avenues of appeal existed against
t~eir decisions and why offenders could not be brought before the ordinary courts,
~nd to what extent the requirements laid down in article 14 of the Covenant were
being met by the procedures any such courts might follow. Clarification was
requested of a statement in the report that administration of justice in Nicaragua
was now based on historical truth rather than on the truth of the evidence, and of
the review of penal procedure which had been carried out following proceedings
brought by the revolutionaries against members of the National Guard of the Somoza
era. Information was also requested on the maximum time that might be taken by
administrative and judicial appeal proceedings, on whether the procedural time
limits provided for by the Maintenance of Order and Public Security Act still
applied and whether they would continue to apply after the state of emergency, on
the date on which the Supreme Court would issue its verdict in the case of the
Puerto Cabezas Indians and on the number of trials which were under way in
accordance with the law on military criminal procedures and on the nature of
offences against public order and the law governing them in general.
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234. In relation to article 18 of the Covenant, one member, referring to a
quotation in the report, wondered whether it was the business of any Government to
draw a distinction between true and sham Christians and to set itself up as
preserver of the true thought of Christ. It was also asked whether it was true
that religious figures had been arrested or ordered to reside elsewhere in the
country, that some of them had been subjected to physical attacks in the streets
and the police had failed to intervene, that religion was systematically exposed to
ridicule in Nicaragua, that the educational system in Nicarag~a was being
restructured in such a way as to prejudice the liberty of parents to ensure the
religious and moral education of their children in conformity with their own
convictions, whethe~ the building housing the synagogue in Managua had been taken
away from the Jewish community and why all efforts to recover it had been to no
avail. In this connection information was requested on the effects the closing of
the Moravian Bible Institute in 1982 had on the Miskitos sense of identity and on
the cohesion of their group.

.. "~.. - ,_.-." ...~ ... -~.. "--'- .. ,,~ ~_._-
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235. Commenting on article 19 of the Covenant, members wondered what the Nicaraguan
revolution philosophy was with regard to fundamental freedoms and to what extent
those freedoms could be guaranteed when the state of emergency was in force or when
national security was threatened. They asked, in particular, whether the
formalities, conditions and restrictions which could be imposed on the freedom of
expression, as stated in the Fundamental Statute of Nicaragua, had been reviewed in
the light of paragraph 3 of article 19 of the Covenant, why prior censor~hip was
~sed on the press, what the number of newspapers in the country was and who
owned them, what measures were taken to permit political parties to have access to
State television and to express their view-points. Clarific~tion was requested of
statements in the report to the effect that freedom of expKession could be
restricted in the interests of ·the national economy·, that freedom of information
could not be subjected ·to the economic power of any group· and that information
that might affect, inter alia, ·production· was censored. Noting that article 5 of
the Cove~ant recognized that there were limits to political freedoms, one member
pointed out that those limits, however, were not intended to be such as to prohibit
peaceful expression of views and public debate on public issues and he asked
whether the definition of the role of political parties, as appea~~~ in a draft
statute, namely that of making constructive criticism and submitting proposals to
the public administration, represented a deliberate exclusion of politl(:al parties
from any real political role.

236. In respect of articles 21, 22 and 25 of the Covenant, it was asked whether
opposition parties had found it difficult to hold meetings, which political parties
and trade unions had been banned and for what reasons, whether the restrictions
envisaged in the Labour Code were compatible·with lLO Conventions I why it was found
necessary that only one trade union was permitted to function in a given
enterprise, whether the social and people~! organi~ations which, since the
revolution, had been active In politics could participate in the conduct of public
affairs, in particulat in the law-making process, for exantple~ by in:Ltiating the
preparation for new lawsl what the criteria were for selecting certa:ln groups for
representation ()n the Council of State, 'whether any member of the COllncil was
arrested and, if so, whether the organization he represented had cealged to have any
legal existence, what the relationship was between the Council and the Government
Juntal what the Government's general concept was of political pluralism and what
the main aspects of the bill on the political parties referred to in the report
were, to what extent the restrictions imposed uy the state of emergency had
affected political rights in Nicaragua, inclUding access to public office, as well
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as the functioning of Municipal Reconstruction Boards and the elections thereto by
popular vote, whether the Government still intended to hold elections in 1985 and,
if so, what measures had been taken in that connection, whether a new constitution
would be introduce9 at that stage and whether that Constitution would be subject to
democratic approval.

237. Commenting on article 23 of the Covenant, members asked whether there was true
equality between men and women, since it was indicated in the report that only the
father exercised patria potestas over children and that there appeared to be a
difference in treatment between men and women in respect of divorce. It was also
asked what the legal matrimonial regime was in Nicaragua.

238. As regards articles 26 and 27 of the Covenant, it was asked what specific
measures had been taken by the Government to put an end to discrimination in a
multi-racial, multi-ethnic and multi-lingual society like Nicaragua, and what the
de facto situation was concerning discrimination against the Miskitos and whether
there had been any discrimination against them in the past. Noting that,
throughout the report, the expression ·ethnic group· was used rather than the words
"indigenous population", one member asked what distinction was made between those
two expressions and whether it was the Government's policy to keep the indigenous
population on their territory or to assimilate them. Referring to the forcible
displacement of several thousand Miskito Indians from their territory and their
homes, members asked what chance they had, deprived of their lands, hOlnes and
culture, of overcoming the linguistic problems which must have arisen and
re-establishing the self-governing institutions which seemed to mean so much to
them, what was being done to improve their situation and resettle them, and whether
that group had the right to a special status relating to self-determination.

239. Before 9iving the floor to the representative of Nicaragua, the Chairman
wished to state for the record that, by considering reports submitted by States
parties, the Committee promoted a fruitful and necessary dialogue with the
delegations of those States that presented their country's reports in person, that
such a dialogue afforded it a better insight into the implementation of the
Covenant in the country concerned, that it was neither the purpose nor the function
of the Committee, or of its members, to level accusations at States parties and
that any such interpretation would be contrary to the spirit in which the Committee
and its members worked, and that statements or comments made by members of the
Committee on the occasion of the Nicaraguan delegation's presentation of theit
country's report must be viewed in that light and that light alone. In endorsing
the comments made by the Chairman, members of the Committee expressed their
indigation at an article published in a New York newspaper on 31 March 1983
depicting the Committee as a tribunal and Nicaragua as the accused, stressed that
the Committee had simply requested further information from the representatives of
Nicaragua whil~ recognizing the current uncertainty created in that country by the
threat of foreign intervention; regretted the fact that, in the six years of the
Committee's existence, that was the first time a New York newspaper had seen fit to
report on the Committee's work and that, in so doing, it had published incorrect
statements and grossly misinterpreted the Committee's intentions and procedures.

240. The representative of Nicaragua welcomed the statements made by the Chairman
and members of the Committee regarding The New York Times article and wished to
place on record that his Government had chosen to be present at the current meeting
in exercise of its sovereign right to respond to questions and comments raised in
regard to its report (CCPR/C/14/Add.2), that that report had been voluntarily
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updated by his Government (CCPR/C/14/Add.3), in order to explain situations which
might be regarded as deviating from those described in the earlier report, that his
Government had, in both cases, supplied the Committee with legal, economic, social
and cultural background data on the human rights situation in his country, that his
delegation's presence at ~he current session of the Committee had been agreed to
months previously as a means of establishing a frank dialogue with the Committee,
that his country remair.~d ready to co-operate with the Committee whose valuable
views would be used to help enhance the legal and other instruments existing for
the promotion of human rights in Nicaragua.

241. Respcnding to questions raised and comments made by members of the Committee,
the representative stated that his Government had taken many steps to familiarize
people with the international instruments relating to human rights, in particular
the Covenant and its Optional Protocol whose published texts were distributed to
military and police personnel, teachers, students and others. He explained the
role of the National Commission for the Promotion and Protection of Human Rights,
the National Autonomous University of Nicaragua and the Supreme Court of Justice in
disseminating, teaching and explaining the provisions of those instruments. In
this connection, he pointed out that the National Commission on Human Rights had
been established by Decree in 1980 in compliance with the resolutions of the United
Nations Commission cn Human Riyhts and of the General Assembly, that it was
competent to receive complaints, hear witnesses, investigate arbitrary or illegal
acts allegedly committed by civil servants, visit detention centres and report to
the Junta regarding any necessary measures to be taken. In addition to other
related activities, the National Commission had been involved in the organization,
at the regional level under United Nations auspices, of the third united Nations
Seminar on recourse procedures and other forms of protection available to victims
of racial discrimination. Members of the Commission were appointed for two-year
periods, received no remuneration and could not be dismissed during their term of
office. He also pointed out that there were also private committees on human
rights that freely exercised their activities in the main cities of the country,
that one of them had sent representatives to the World Congress or. Human Rights
held in Costa Rica in 1982.

242. Replying to questions raised under article 2 of the Covenant, the
representative stated that the Covenant had been incorporated into Nicaragua's
domestic laws and could be invoked directly in administrative and judicial disputes
and that, in practice, it was frequently invoked by litigants. He referred to the
report under consideration regarding the domestic remedies provided Ior in
Nicaraguan legislation and explained the distinction that existed in his country
between violations of the liberty and security of individuals on the one hand, and
guarantees and rights of persons against any provision and against any act or
omission on the part of a civil servant or authority infringing their rights on the
other. He indicated that the Amparo Act stipulated the legal means by which the
right to amparo (the right to court protection) was exercised in accordance with
the provisions of the Fundamental Statute and the Statute on the Rights and
Guarantees of Nicaraguans! that appeals were to be brought before the criminal or
civil division, as the case may be, of the Court of Appeals in the relevant
jurisdiction of the citizen concerned and that anyone could seek recourse to amparo
either orally or in writing. He also stated that for the duration of the state of
emergency, the Governing Junta, which was responsible politically to the
revolutionary movement that had brought it to power, was performing executive and
administrative functions and that, during the transitional period, it could enact
decrees which enjoyed the force of law, that at no time had it exercised judicial
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functions, that the Council of State had co-legislative functions with the Junta,
that the substance of bills drafted by the Junta and submitted to the Council
differed from that of laws enacted by the Council itself, that the special
functions of the ePuncil included the drafting of an electoral bill and a
preliminary draft Constitution, that the Junta had always accepted the comments
made by the Council on decrees which it had drafted, and that the Junta could make
its own authentic interpretation of the law, but in no case could it annul, revoke
or amend judicial decisions.

243. As regards article 3 of the Covenant, the representative stated that equality
between man and women in all areas was, in fact, the chief aim of the body of
legislation passed by the Government of Nicaragua, that the active participation of
women in the political life of the country was an objective to which the Government
attached great importance, that women held high posts and that one of them held the
rank of minister, that despite the difficulties encountered whenever traditions
were changed, great progress had already been made and would continue to be made in
that respect in all areas, economic, social or cultural.

244. Replying to questions raised under article 4 of the Covenant, he pointed out
that the attacks of counter-revolutionary bands and the foreign aggression to which
Nicaragua was being subjected, constituted the sole obstacle to the full exercise
ef civil and political rights in his country, since it was those attacks'hich had
forced his Government to declare the state of emergency, that instead of listing
the rights and guarantees that had been suspended because of the state of
emergency, his Government, due to lack of experience, had included in the relevant
decree all the provisions of the Covenant except those relating to guarantees which
were not subject to suspension, that despite the seriousness of the situation, the
guarantees referred to in article 4, ~ 1ragraph 2, of the Covenant, remained intact
and that many civilians, particularly women and children, had been deprived of
their right to life due to the attacks of the counter-revolutionaries.

245. with respect to article 6 of the Covenant, the representative admitted that a
number of deaths had occurred immediately after the end of the war of liberation
which the Government had been unable to investigate fully: that in cases affecting
the right to life, the victim's family had been able to obtain compensation through
the courts without affecting the punishment imposed on the guilty perso~s, that
although the steps taken to prevent abuses by the military and police personnel had
been successful, the Government continued to maintain a vigilant watch and punished
all offenders, that there were no cases of arbitrary deprivation of life in which
the guilty persons had not been punished, that extreme care ~,'as exercised in
security operations to avoid enoangering human life and that: to that end, all
military and police personnel were instructed with regard to the provisions
guaranteeing respect for life.

246. Responding to questions posed under articles 7, 8 and la of the Covenant, he
indicated that sentences of up to 30 years' imprisonment were imposed in cases of
murder, homicide with aggravated criminal responsibility or for repeated offences
and that such sentences could not, under the circumstances, be characterized as
cruel, that domestic legislation fully accorded with the Covenant regarding forced
labour, that involving prisoners in productive activities was a penal measure based
on a belief in the ennobling character of work for all people; that complaints
involving mistreatment could be lodged with the prison authorities, the higher
authorities of the penitentiary system, the People's Claims Office of the Ministry
of the Interior or the Government Junta and that severe sentences had been passed
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against a number of military personnel for various offences, including atrocities.
Be also pointed out that former members of the Somoza National Guard were
imprisoned in the Jorge Navarro Rehabilitation Centre and were accorded the same
treatment as prisoners in any other penitentiary, that they were separated from
other criminals in view of the widespread hatred brought about by the atrocities
which they had committed against the general population, that
·counter-revolutionary crimes" were clearly dafined by the law and that decisions
as to the status of those accu~ed of acts of genocide could be reached only on a
case-by-case basis, that due to the l~ck of space and supply difficulties at Puerto
Cabezas, his Government had been confronted with insurmountable problems, that some
of the prisoners who had been flown to Managu8 and against whom no cause for action
had been found had subsequently been returned to Puerto Cabezas, and that the
Miskito Indians, who had been sentenced had been transfer reo to a farm near the
C~pital, where they had been joined by their families and ~here they could engage
in agricultural work and practice their religion and that, once they had completed
their sentence, those who wished to do so would be able to return with their
families to their homes.

247. In connection with questions raised under article 9 of the Covenant, the
representative stated that martial law had not been declared in Nicaragua, that the
state of emergency had not resulted in periods of detention that were prolonged or
without trial and that there was no repression nor any suspension of legal
procedures, particularly as concerned persons held in custody, and 1:hat, in order
to forestall abuses, the Supreme Court of Justice had ,ssued circulars with a view
to ensuring that, as of the date of arrest, the time limits prescribed for judicial
procedures were respacted. He also explained the machinery for the application of
both habeas corpus and amparo against detention and arrest warrants, including the
appeal procedure in case of court decisions rejecting the release of tho persons
concerned.

248. As regards article 12, in conjunction with article 27 of the Covenant, the
representative stated that the transfer of about 8,SOO Nicaraguan citizens of
Miskito origin was in compliance with Nicaragua's obligations under article 6 of
the Covenant, since it had been a matter of life or death because of the constant
incursions of armed bands which had produced many casualties; that his Government
had committed itself in writing to guaranteeing and facilitating the voluntary
return of those citizens to the banks of the rive~ CoCo by making arrangements for
housing, subsistence and the resumption of their production activities, that his
Government had undertaken to repair the damage caused to buildings and to
re-establish the necessary structures for health, teaching and food, notably by
providing agricultural subsidies and machinery, while ensuring the respect for the
way of life of its citizens and encouraging tpe reunification of families with the
assistance of the United Nations High Commissioner for Refugees.

249. Commenting on questions posed under article 14 of the Covenant, the
representative stated that, given the immediate importance of the judiciary in
correcting and preventing injustices, it had been decided to preserve unchanged the
traditional structure and functioning of· the judiciary, that under the traditional
system, the executive, in th~ present case the Junta, appointed and could dismiss
the members of the Supreme Court and of courts of second instances, that the
Supreme Court appointed the district and local judges, that all jUdicial functions
were eXElrcised by the judiciary, without prejudice to the jurisdictional powers of
adminiml:rative organs in contentious cases or cases involving public morality~ that
since members of the judiciary had been appointed following the triumph of the
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•
revolution, only two changes had been made in the membership of the Su~reme Court,
that were any member of the Junta to dare to ignore a decision of the judiciary, he
would be subject to administrative and criminal penalties, that jUdicial
impartiality was achiev~d by monitoring the legality and correctness of judges'
decisions and actions, a task performed by the higher courts, headed by the Supreme
Court, that the Supreme Court enjoyed total independence and its decisions were
respected by the Government, and that, in order to facilitate access to judicial
positions, law students were employed in the administration of justice and,
depending on the experience gained, gradually given greater responsibility. He
also informed the Committee that the Police Jurisdictional Functions Act was of a
transitional nature, that in cases brought before the Military Courts the accused
could choose either military or civilian defence lawyers, that the Special Courts
had been dissolved and the ordinary courts were empowered to try cases which had
previoualy fallen within the jurisdiction of the Special Courts, that the
Procedural Act of December 1981 had introduced procedures for holding trials in
full accordance with the principle of due process, and that the phrase in the
report concerning the "truth of the evidence" referred to the mechanical manner in
which evidence had been assessed under the former legal system, but that the new
system did not allow the personal belief or whim of the examining magistrate to
influence that process. He also stated that the decision to revise judgements
handed down by the Special Courts fell within the jurisdiction of the Council of
State in co-operation with the National Committee for the Promotion and Protection
of Human Rights.

250. In connection with comments made under article 18 of the Covenant, the
representative explained the development of ~elations, since the triumph of the
revolution, between the Sandinista Government and the clergy of Nicaragua,
particularly the Episcopal Conference and the Moravian Bishops and stressed the
adherence of his Government to the principles of freedom of conscience and religion
manifest in the paper entitled "The Position of the Frente Sandinista de Liberacion
Nacional with respect to Religion". He informed the Committee that currently, in
Nicaragua, a large num~~r of churches and religious groups were operating with full
religious freedoms, tht the freedom to conduct religious education was also
guaranteed, that there were 396 centres of pre-school, primary and secondary
education belonging to various religious groups out of a total of 511 private
schools, that the Association of Clergy of Nicaragua participated in the Council of
State, that several religious bodies were involved in the implementation of plans
drawn up by the Government to improve the quality of life of the people, that there
existed a Catholic radio station and weekly and monthly publications. He also
indicated that the Government endeavoured to solve the problems with the Moravian
Church generated primarily by some persons of the Moravian faith who were openly
engaged in subversive activities, that the Government realized that membership in
that Church was a characteristic of some of the ethnic groups of the Atlantic
region of the country and that it had maintained an ongoing dialogue with the
Moravian Bishops, that the building housing the synagogue of Managua had been
abandoned before assigning it temporarily for social purposes, but that should the
owners of the building request that it should again be a place for worship, the
Government Junta would evaluate the request in the context of religious freedom.

2510 With respect to article 19 of the Coven~at, the representative e.plained the
principles of the respect for freedom of expression in the light of the provisions
of the General Act on Social Communications Media. He admitted, however, that the
circumstances that had resulted in the declaration of the state of emergency had
affected the exercise of that freedom and led the Government to take restrictive
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measures relating to the information and communications media, that censorship was
being applied only to information liable to jeopardize domestic security, defence
and production and, in any case, it was not applied to all publications or to
information broadcast by radio or television, that the freedom to criticize
Government actions had barely been affected, that the Government considered it
necessary to correct the errors and possible abuses in which high officials had
been involved and that such criticism was encouraged on ~ weekly television
programme and also in the daily press, that sanctions imposed on newspapers could
be appealed by publishers to either the office of the Ministry of the Interior
responsible for the media or the Supreme Court. In this connection, he stated
that, given the complex nature of news and the overriding influenc~ of the market
place, those responsible for the dissemination of information must bear in mind the
socio-economic conditions in the country and the continent, the interests of the
disadvantaged groups and the true enjoyment of freedom of expression, and that
because of the economic aggression which the country was currently SUbjected to, it
was also necessary to regulate any information which might affect production or
generate panic and shortage of supplies. He also pointed out that ther&. were three
daily newspapers owned respectively by the Frente Sandinista de Liberacion
Nacional, a worker's co-operative and private citizens, that of 48 radio stations,
31 were private, of the 48 news services, 44 were private, that both television
stations were State-owned and that in order to guarantee the participation of the
public in the media, debates were aired in which civil servants and opposition
leaders participated and that plans existed to give air space to political parties,
without exception, as part of the process leading to the elections in 1985.

252. Replying to questions raised under articles 21, 22 and 25 of the Covenant, the
representative stated that the state of emergency had neither restricted the right
of political parties freely to hold their regular meetings nor the freedom of
association in any way, that 32 organizations, among them employers' associations
and professional and religious organizations, had been granted legal status, that
all Nicaraguans whose rights had not been suspended by law, and all political
parties and organizations, participated in the country's administration and
political management, and that access to public office would continue to be open to
all citizens on an equal basis, and that the Council of state was currently
debating the system governing political parties, with the full participation of
such parties. He pointed out that the Council of State consisted of 51 members,
appointed by political, popUlar, trade union, social and religious organizations,
that the procedures for electing members of the Council were determined purely by
the organizations which they represented, that the members of the Council enjoyed
immunities which they could renounce or which the Council could withdraw and that
they were answerable politically only to their peers and organizations during the
period of their immunity and to the courts when .their immunity was withdrawn or
renounced. ~~icara9ua's municipal authorities continued to be elected at public
meetings, in which all the inhabitants of'the munincipality concerned participated.
Preparations were under way for opening the election campaign in 1984 and for
holding the elections, as pledged, in 1985 on the basis of political reconstruction
and pluralism, but that there was as yet no constitutional proviaion on the system
of government and there were no electoral laws or electoral rolls.

253. In connection with questions posed under article 23 of the Covenant, the
represen~ative stated that parents had equal rights in all that concerned their
children, that the provisions stipulating that the consequences of the commission
of adUltery, one of the causes of divorce, should differ, depending on whether the
husband or the wife was involved, were no longer applied, now that the Covenant had
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been incorporated into domestic law and the Statute on the Rights and Guarantees of
Nicaraguans had been enacted and that discriminatory treatment had therefore been
abolished. He also explained the legal matrimonial regime and pointed out that
each spouse was ~e owner of his or her personal property and could freely dispose
of it, whether it had been acquired before or after marriage, that joint ownership
did not exist, nor did the system whereby the property of the woman was
administered by the husband.

254. Commenting on questions raised under articles 26 and 27 of the Covenant, the
representative stated that a major document on the history of the different ethnic
groups dcring the colonial and neo-colonial periods would be translated into the
working languages of the United Nations and could serve as a basis for an in-depth
examination of the issue and that, to a large extent, the document provided answers
to the questions raised by members of the Committee concerning the Miskito Indians.
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255. The Committee considered the initial report (CCPR/C/6/Add.9) submitted by the
Government of Peru at its 430th, 431th and 435th meetings, held on 5 and
7 April 1983 (CCPR/C/SR.430, 431 and 435).

256. The report was introduced by the representative of the state party, who
explained the situation of human rights and the achievements of his country since
the last presidential elections, held in 1980, and the introduction of the new
Constitution inclUding, inter alia, the consolidation of the mechanisms for
protecting human rights through the remedies of habeas corpus and amparo, the
restoration to the mass media of unrestricted freedom of expression and the
introduction of several reforms in criminal law and criminal procedure, with a view
to protecting human beings from repression and intimidation. In this respect he
emphasized the role of both the Court of Constitutional Guarantees and the Office
of the Government Attorney-General in safeguarding individual rights and added that
citizens retained the right of recourse to the Attorney-General, even when a state
of emergency or state of siege had been declared. Detention centres were being
built to overcome the deplorable overcrowded conditions and promiscuity of prisons
and important work had been undertaken in the training of prison staff, reSUlting
in a more humane penitentiary system, based on rehabilitation rather than the
imposition of severe punishment.

257. The representative indicated that one of the problems confronting Peru was the
terrorist offensive in a specific area of the country; that terrorism had taken
advantage of the fact that certain regions of the country were depressed in order
to launch a campaign of destruction and death, that the Government had given orders
to the police to deal with such acts with all necessary energy but to avoid any
infringement of the human rights of the citizenry, that prisoners detained under
the anti-terrorist laws were brought to justice in the regular courts and tried
exclusively for the personal and material damage that they had caused and not for
their ideological views, and that, because of that serious situation, the
Government had been obliged to apply the relevant article of the Constitution
relating to states of emergency or siege, but that it had always respected the
limitations contained in article 4 (2) of the Covenant. The legal existence and
personality of rural and indigenous communities had been accorded a number of
guarantees under the Constitution ensuring a measure of autonomy.
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260. with reference to article 1 of the Covenant, it was asked how the natural
resources of Peru were developed, whether they were exploited by foreign
corporations and in what way the people made use of the national patrimony, what
the position of the Peruvian Government was with regard to the right of self
determination of the peoples of southern Africa and Palestine and how it was
helping those peoples to achieve their rights.

261. As regards article 2 of the Covenant, it was noted that the distinctions
listed in the Constitution in respect of which discrimination was prohibited did
not include other distinctions mentioned in this article, namely political or other
opinion, national or social origin, property, birth or other status and it was
asked whether that omission was deliberate and whether Peruvian laws provided for
the equal protection of the la'w without discrimination. Impressed by the legal
framework established to prot~ct human rigQts, including a COurt of Constitutional
Guarantees, by the incorporation of the Covenant in domestic law and by the fact
that, in the event of conflict, the provisions of the Covenant would prevail over
domestic laws, members asked whether non-legislative measures to safeguard human
rights were also available, whether Peruvian citizens could invoke specific rights
provided for in the ,Covenant directly, without having to refer to national laws,
whether the Court of Constitutional Guarantees was already functioning and, if so,
what decisions it had adopted, whether a claim that a legal enactment was contrary
to the Covenant would come under the jurisdiction of the Constitutional Court,
which legal organs filed appeals with that Court, whether those organs were
independent and whether it was possible for an individual to file complaints with
the Constitutional Court, whether such an individual could institute proceedings if

259. Noting tha~ what could be called "terrorists· in one country could be called
·left-wing rebels", "guerrilla fighters" or "counter-revolutionaries· in another
country, that the way in which a Government dealt with dissidents or responded to
terrorism was a crucial test of its will to preserve fundamental freedoms and of
its respect for legality, and that a Government which went so far as to violate the
rights established by both regional and international conventions could properly be
said to be acting on terrorist lines, members wondered whether there was a
guerrilla movement in Peru and, if so, what its goal was and whether there was a
link between its demands and the principle referred to in article 1 of the
Covenant, whether all those who had taken up arms in Ayacucho could really be
termed "terrorists", considering the statement made by the representative of Peru
to the effect that terrorist acts had occurred where the standard of living was
lowest, and what the limits of the Government's activities were in combating those
acts.

258. Members of the Committee welcomed the restoration of democratic rule in Peru
after years of military dictatorship, praised the progressive nature of the new
Constitution, its comprehensiven~ss and the fact that it made it mandatory to
include lessons on the Constitution and human rights in the curricula of all
civilian and military education centres and at all levels. It would have been
interesting to them, however, to have more information on the implementation of the
new Constitution, to know the context to which Peruvian legislation was applied and
to be apprised of all the difficulties encountered by the Government in the
implementation of the Covenant. In this connection, it was asked whether the text
of the Covenant and the Optional Protocol had been published in Peru, whether the
general public in Peru had known that a high-level delegation was coming to the
Committee to present its Government's report, and whether any private human rights
committees or international human rights organiz~tions operated in Peru.
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he believed that not only his rights, but also the rights of a third party or the
public interest, had been infringed, what recourse was available to a person who
believed that he had been wronged by the administration and whether individuals
could challenge the constitutionality of administrative Acts. Noting from the
report that legislation on "habeas corpus, amparo and public actions" was under
consideration in Parliament, members wondered whether the object of that
consideration was to amplify or modify the existing system of remedies; which
competent tribunals, other than the Consitutional Court, could grant the remedies
of habeas corpus and amparo, whether possibilities of access to justice existed in
remote areas, whether individuals could themselves institute actions of
habeas ccrpus and amparo or would need a lawyer to do so, and whether such actions
would have suspensive effect. Reference was made to three organs mentioned in the
report as being responsible for protecting human rights in Peru, namely, the Human
Rights Committee in the House of Deputies, the Ministerio Publico and the Ministry
of Justice, and precise information was reque&ted on the powers of each of those
organs and on whether the above-mentioned remedies were affected during the state
of emergency. In this connection, it was asked whether abuses committed in the
application of state~ of emergency had been investigated, what penalties had been
imposed on the military or civilian personnel responsible for the violation of
human rights and what procedures had been followed in that respect.

262. Notir.g that the report had made no mention of article 3 of the Covenant and
that the commitment undertaken by States to ensure full equality between men and
women required more than a passing reference to the equality of citizens before the
law without distinction as to sex, members sought information on the role of women
in public organs, on their representation in decision-making functions, on the
measures that had been taken by the Government to attain the objectives of the
United Nations Decade for Women and on the extent to which women were integrated
into rural development.

263. Referring to the state of emergency as proclaimed under article 4 of the
Covenant and notified, through the Secretary-General, to the States parties,
members asked when it had been proclaimed for the first time in Peru; why the
Government had extended it after 25 February 1982, whether the extension related
to its territorial scope or its temporal duration, how the Peruvian Government
justified the suspension of political rights in the case of natural disaster and
what exactly the Government meant by "perverse delinquency" as justification for
the proclamation of one of the states of emergency.

264. With regard to article 6 of the Covenant, it was asked what steps had been
taken to reduce the infant mortality rate and to meet the food needs of the
population, to protect adult life and, in general, to improve public health and to
raise the standard of living. Members also asked what measures had been taken to
ensure that "no one shall be arbitrarily deprived of his life", whether there were
any provisions governing the use of weapons by the police and armed forces; what
acts justified such use of weapons and whether there were any safeguards against
abuses, whether an inquiry was made when such use of weapons resulted in the death
of an individual, whether it was true that killings had taken place in Lurigancho ,','JI

and Ayacucho prisons in 1982 and, if so, whether an inquiry had been conducted and •
what were the findings, and what the investigation had revealed in the killing of a
number of journalists in the Ayacucho province. Noting that the death penalty i
could not be applied in Peru except for "treason in a foreign war", members asked
whether the citizens in question came under the jurisdiction of civilian courts or
military tribunals and whether it was true that a proposed legislative amendment
was designed to extend the scope of the death penalty.
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26Se In connection with articles 7 and 10 of the Covenant, appreciation was
expressed of an article in the Constitution providing that "anyone can petition a
judge that he order the immediate medical examination of a confined individual if
he believes that the latter is the victim of ill-treatment" and members wondered,
however, who called on States parties to adopt a similar provision, to what extent
su~h a measure was actually enforced and whether it applied to persons in
institutions other than prisons; whether cases of torture had occurred of people
accused of terrorism as well as of peasants in Ayacucho and, if so, whether there
had been any official investigation of such cases, whether any offenders were
discovered and punished, whether there were any regulations governing solitary
confinement, how the fact of holding an individual incommunicado facilitated an
investigation into a crime, whether prisoners had remedies against the prison
administration, and whether prisoners were allowed to talk directly with prison
visitors unattended by prison authorities, who inspected conditions of confinement,
listened to any complaints and then ensured that they were looked into.
Information was also requested on the exact situation in overcrowded Peruvian
prisons in the light of the standards prescribed in the Constitution and on the
steps taken to improve that situation.

266. Commenting on article 9 of the Covenant, members asked whether the law
provided for deprivation of liberty for reasons other than a criminal offence and,
if so, what protective measures were provided for, whether provisions existed which
restricted the possibility of the renewal or extension of the maximum period
prescribed for preventive detnntion and whether a person so detained enjoyed the
right "to communicate with, and be advised by, counsel of his own choosing"
mentioned in the report on article 9 of the Covenant, what the maximum duration of
pre-trial detention was and whether it could exceed three to six months and, if so,
what provision Peruvian law made for preventing abuse in this respect and whether
the individual~s right to be informed immediately and in writing of the grounds or
reasons for his arrest was suspended during the state of emergency. Noting that,
according to Peruvian law, when the armed forces took control of emergency
situations they had the power to detain "political terrorists" and hand them over
to the legal authorities when an examining magistrate so required it, one member
asked what happened if an examining magistrate did not require that and whether, in
such a case, detention ceased automatically. It was also asked whether a person
who had been unlawfully arrested or detained but not tried was entitled to
compensation.

267. In connection with article 13 of the Covenant, information was requested about
the status of and guarantees available to aliens in Peru, particularly about
remedies available to aliens legally residing in Peru who had not been found guilty
of offences, in the event that they were faced with expulsion or summoned before a
court.

268. As regards article 14 of the Covenant, it was asked whether in Peruvian law
the idea of equality before the law also implied equality in the administration of
justice, how the ipdependence of the jUdiciary and the proper administration of
justice w~re ensured if they were to be overseen by the Office of the Government
Attorney-General and whether that could not be interpreted as a mingling of the
functions vested in the executive and the judiciary, wbether the independence of
the judiciary was always respected, whether a certain criterion, particularly of a
political nature, might be invoked in the appointment of jUdges; how many judges
there were on the Supreme Court and how they were appointed, and whether it was
true that a Peruvian judge had been removed from office for applying the Penal Code
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and not the law on terrorism. Information was requested on the appoi~tment of
associate magistrates to the "hierarchically integrated" tribunals referred to in
the Constitution, the system of promotion and dismissal governing them, their
salaries and the age at which they retired, whether the "justices of the peace"
were trained jurists or magistrates having no formal legal qualifications and, if
so, what qualifications they had to have for their posts and how they were
appointed, whether there were courts competent to deal with labour disputes,
whether exceptional courts and special procedures had been established under the
state of emergency and, if so, to what extent such courts offered guarantees of a
trial under the prescribed rules. It was also asked how much freed')m lawyers were
allowed to practice and whether it was true that at least four lawyers representing
persons accused of terrorist activities were were recently imprisoned. While
cornrnending the articles of the Constitution dealing with judicial guarantees,
members wondered whether those provisions were always properly implemented and
asked whether accused prsons were ensured the right to communicate with their
counsels, whether express provisions had existed to ensure that everyone was
entitled "to be triep without undue delay", whether free legal assistance was
provided in cases where the accused could not afford to provide his own and to what
extent the provision for proportional remissions for illiterate offenders who
acquired some education was applied in practice.

269. Commenting on article 18 in conjunction with article 2 (1) of the Covenant,
one member wondered whether the special treatment accorded to the Catholic Church
in the Peruvian Constitution could imply discrimination with regard to other
religions. It was also asked what the position was with respect to conscientious
objection and whether it was recognized as part of freedom of religion.

270. with respect to article 19 of the Covenant, information was requested on the
legal provisions governing the freedoms guaranteed in this article in addition to
the relevant articles in the Constitution and the Penal Code, on whether "the
return of communications media to their rightful owners" was in itself sufficient
to establish freedom of expression as the report seemed to imply, on whom "the
rightful owners" were, on the role of public information organs at election time
and on whether the press had, in practice, become the instrument of the authorities.
Reference was made in particular to measures recently decreed in Peru, including
Decree Law No. 46 on terrorism, which seemed to have limited freedom of expression
and increased the risks and penalties facing journalists in the exercise of their
profession and it was asked to what extent greater penalties and reduced protection
for journalists had created difficult situations as far as freedom of expression
was concerned, how the Peruvian authorities were using the powers over the
information media available to them under current legislation and whether the
Peruvian Government would consider rescinding Decree Law No. 46 once the state of
emergency which had justified it was lifted.

271. In connection with articles 21 and 22 of the Covenant, it was asked whether it
could ever be correct to classify anything so small as a meeting of three people as
a political terrorist organization as stipulated under Peru's Decree Law No. 46,
whether Peru had any problems with the ILO Committee on Freedom of Association and
whether a judge could, in his personal capacity, engage in activities - social,
political, scholarly, humanitarian and so on - unrelated to his functions.

272. With reference to articles 23 and 24 of the Covenant, it was noted that,
according to the Constitution, mothers were entitled to protection and assistance
from the State in case of need and it was asked what the situation of fathers was,
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whether family assets could be divided upon transmission through inheritance;
whether a foreign-born daughter could, on reaching the age of majority, opt for
Peruvian nationality; whether children were protected against all forms of neglect,
cruelty and exploitation; whether there were children's courts; what percentage of
children attended schools; what percentage of children were born out of ~~dlock and
whether house-care services were provided.

273. Commenting on article 25 of the Covenant, members pointed out that the
deprivation of members of the Fblice and the armed forces of the right to vote and
the pronouncement by a judge of a sentence which had the effect of depriving a
person of his political rights seemed to be incompatible with the provisions of
this article; whether illiterate citizens had the right to vote in elections other
than municipal elections and whether all political parties had equal access to the
media. Noting that the Congress had delegated its powers to the Executive branch,
one member asked whether the Congress maintained effective supervision over the use
made of the legislative pow1ers it had delegated and how the institutional machinery
between the Ministry of the Interior and the Congress functioned during the state
of emergency.

274. As regards article 27 of tbe Covenant, members noted that little information
was provided in the report about the status and treatment of ethnic and linguistic
minorities in Peru. They requested more information on the legal regulation and
measures adopted to protect the country's minorities and particularly on aboriginal
groups and the percentage of the population they represented, their land rights,
the religions they practised, the n~mber of schools providing instruction in their
languages; on whether teachers were members of the groups concerned and on whether
their representatives could sit in Parliament.

275. Replying to questions raised by members of the Committee, the representative
of the State party indicated that his Government was making every effort to extend
the educational system and social services further to cover the smallest minority
groups in isolated areas, but that the country's very diversified and often rough
terrain, as well as the co-existence of many and varied ethnic groups posed an
immense obstacle. He also pointed out that awareness of the international
instruments signed and ratified by Peru was still rather limited, but that the
provisions of the Covenant were widely known in ~ractice since they had been
incorporated into the new Constitution and hence 'were reflected in the very
organization of the State; that human rights were also covered in the tenching of
Constitutional law and pUblic international law and that the submission of Peru's
report to the Committee had been announced in the Official Journal and various
press organs read nation-wide.

276. As regards questions posed under ar~icle 1 of the Covenant, he explained that
Peru was a country with vast natural.resources, that plans for economic expansion
and exploitation of home resources required investment on a level exceeding its own
means and that, consequently, his Government was seeking assistance from abroad on
forming joint ventures with private companies, some of which were foreign. He also
explained his country's firm position in defending and supporting the inalienable
rights of the Palestinian people and the right to self-determination of the
Namibian people.

277. In connection with questicns posed under article 2 of the Covenant, the
representative stated that although the Peruvian Constitution did not state
specifically that all persons were equal before the law without any distinction on
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grounds of social or economic or1g1n, birth or other status, Peruvian legislation
and the Peruvian courts made no distinction of that kind and he drew attention to
article 105 of the Constitution, which provided that principles stipulated in
treaties relative to human rights to which Peru had acceded, had constitutional
priority. He also stressed that the concept of equality before the law, which had
as its corrollary equal protection before the law, had its practical and effective
counterpart in the remedies of amparo and habeas corpus, as well as in citizen
actions and recourse to the Court of Constitutional Guarantees and to international
tribunals. In this connection, he pointed out that bills on the remedies of habeas
corpus and amparo had been enacted since the submission of the report to the
Committee, that those two remedies were available in cases of actual or potential
infringement of rights guaranteed by the Constitution, that proceedings could be
initiated either by the injured party or a third party and that no special
requirements had to be met, that habeas corpus proceedings were within the sphere
of criminal law while amparo was a proceeding before the civil courts and that if
the complaint was declared inadmissible, the complainant could appeal to the Court
of Constitutional Guarantees. He informed the Committee that this Court, which was
established in December 1982, also monitored the constitutionality of laws with
regard to both their substance and their form» that members of the Court were
appointed in equal numbers by Congress, the Executive and the Supreme Court, that a
matter could be brought before the Court by the President of the Republic, the
Supreme Court, the Chief State Counsel, a group of 60 deputies or 20 senators, or a
group of 50,000 petitioning citizens; that in each of the 1,600 districts in Peru
there was at least one justice of the peace and non-career judge, that in each of
the 25 departments there was a higher jurisdiction and that the Supreme Court had
its seat at Lima, that while the coverage of the judicial system was not yet as
extensive as it ought to be, there was virtually no part of the country which did
not have a judge and that any administrative dispute could be submitted to the
courts and the law specified clearly which courts were competent in such cases.
Replying to other questions, he pointed Gut that the remedies of babeas corpus and
amparo were suspended under the state of emergency only in the case of those rights
which it restricted and that any excesses committed during the state of emergency
were the subject of a judicial inquiry and the guilty parties were punished, that
the forces of law and order were instructed to avoid any abuse of authority. He
explained ~hat the Office of the Chief State Counsel (Ministerio PUblico) was in
reality more like the institution of Ombudsman, that it was autonomous and
completely independent of the executive and legislative branches and that it saw to
it that the judicial institutions remained independent, protected the rights of
citizens and ensured that justice was properly administered, that the Human Rights
Committee was a committee of inquiry set up by the House of Deputies, that it had
the same powers as any parliamentary committee, that a summons to appear before it
had the same force as a summons issued by a court and that human rights were also
protected by private organizations such as the National Human Rights Commission,
the Andes Commission of Jurists and human rights committees of the Lima Bar
Association and the Bar Federation of Peru.

278. With respect to questions posed under article 3 of the Covenant, the
representative stated that men and women had equal responsibilities and
opportunities, that the rights of women were not inferior to those of men,
and that women were playing a role in all spheres of national life and were
increasingly rising to high-level posts.

279. As regards article 4 of the Covenant, he pointed out that the emergency
measures which had been taken had always been kept within the time-limits
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280. In connection with questions raised under article 6 of the Covenant, the
representative stated that, in fact, mortality and morbidity rates had been
declining for some yearsJ that his Government was currently conducting a vast
information campaign on health and hygiene for mothersJ that ?he wrongful use of
firearms by the forces of law and order was severely punished but that when police
officers used their weapons in accordance with the regulations they were relieved
of any civil or criminal responsibilitYJ that the investigation in the murder of
journalists had concluded that the Government had played no part in the incident
and that the journalists had been murdered by the inhabitants of a remote village
precisely because they had been taken for terroristsJ that Farliament had not been
presented with any draft legislation designed to increase the number of cases which
would be subject to the death penalty and that the trial for treason during a
foreign war was conducted under the Military Code of Justice.

281. In relation to questions raised under articles 7 and 10 of the Covenant, he
informed the Committee that his Government had ordered a thorough inquiry into the
Catholic Church's charges that prisoners had been sUbjected to torture and
ill-treatment with the aim of determining where the responsibility lay and
punishing the guilty partYJ that solitary confinement was an exceptional measure
which could be imposed only for a period between one day and 15 days, according to
the offence committed, and then only in the case of dangerous criminalsJ that the
International Committee of the Red Cross was allowed to visit Peruvian prisons
whenever it so re(IUested, in accordance with the relevant provisions of the Geneva
ConventionsJ that members of Parliament and of private associations for the
protection of human rights also had access to prisonsJ that the Peruvian Government
had recently adopted a new set of prison regulations, which indicated the legal
remedies available to prisoners against the prison administration and which
stipulated that they had the right to be heard and to seek the advice of persons of
their own choice, including legal counsel. He also explained the problem of
overcrowding in some prisons, which the Government was trying to solve with a view
to improving the situation, despite obstacles and stressed that Peru, as a
developing country, was paying for the negligence of previous Governments in that
respect.

282. As regards article 9 of the Covenant, the representative stated that the
period of 24 hours within which the police were required to bring an arrested
person before a court could not be extendedJ that in cases of terrorism, espionage
and trafficking in drugs, suspects could not be held in custody for more than
15 daysJ that every individual must b~ informed immediate'ly of the reason$ for his
arrest and that there were no political prisoners in Beru.
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authorized by the Constitution and that they applied only in certain provincesJ
that they were usually prompted by terrorist activities but sometimes also, as had
happened recently in Lima, by a natural disaster, in which case their purpose was
to prevent any pUblic disturbal.ce which would make the situation even worse •
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282a. Responding to questions raised unde~ article 13 of the Covenant, he stressed
that aliens could only be deported on serious grounds, such as offences against
public order or national security, illicit drug trafficking or prostitution,
and that anyone ordered to be deported could appeal against the court order.

283. Commenting on questions posed under article 14 of the Covenant, the
representative stated that the responsibility for ensuring the independence of the
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jUdiciary rested not with the Ministry of Justice but with the Public Prosecutor's
Office, that this Office was an autonomous body charged with defending legality,
citizens' rights and the public interest and whose highest authority was the Pbblic
Prosecutor of the Republic~ that justice was administered exclusively by the Courts
and that no authority could interfere in the conduct of judicial proceedings, that
judges could not be removed and they retained their functions until the age of 70,
that judges of the Supreme Court and higher tribunals were nominated by the
National Council of the Judiciary, that judges of first instance, examining
magistrates and justices of the peace were nominated by the District Councils of
the Judiciary, that justices of the peace almost always had legal training, that
the Code of Penal Procedure clearly stipulated the obligation of courts to appoint
defence counsel proprio motu, that such counsel acted at all stages of preliminary
proceedings, took part in trials and presented their cases and that his delegation
was not aware of the reported cases of certain jUdges being removed from their
posts and of certain lawyers being arrested.

286. In relation to questions posed under article 22 of the Covenant, the
representative mentioned the ILO Conventions entered into by Peru and indicated
that the functions of judges were incompatible with any public or privat~ activity.

285. In connection with questions raised under article 19 of the Covenant, he
stated that, in Peru, freedom of expression was a reality, as evidenced by the many
newspapers published in Lima and throughout the country; that amendments to the
Penal Code relating to the offence of libel and to abuse of authority had made it
punishable either to insult officials through the ,~~ess or to interfere with
freedom of the press and that every citizen had thF "ight to request publication of
a reply to an article about him.

284. With respect to article 18 of the Covenant, the representative stated that
recognition of the h~storical role of the Catholic Church was not surprising in a
country where 90 per cent of the population professed catholicism, that the State
was prepared to establish forms of co-operation with other faiths, and that the
Constitution made no provision concerning conscientious objection and refusal to
perform military service, but that so far as was known there had never been any
problem in that respect.

288. Commenting on questions posed under article 2~ of the Ct,venant, he pointed out
that the deprivation of members of the police and ~_~ armed forces of the right to
vote reflected the concern to keep the armed forces out of politics and to reduce,
as far as possible, the part they could play in Government to the detriment of
constitutional order and the law, that citizens of both sexes over the age of 18,
inclUding illiterates, had the right to vote at the periodic presidential,
legislative and municipal elections, that, at election time, candidates and
political parties had access on an equal footing to those communications media
owned by the State and that their expenses were reimbursed in proportion to the
votes cast for each party. He also indicated that the delegation by the

287. Replying to questions raised under articles 23 and 24, he indicated that the
State, which protected responsible parenthood, took particUlar care of the rights
of mothers, children, adolescents, the disabled and the aged; that family
inheritances were divisible, that the term "hijQ" mentioned in the Constitution in
relation to nationality was a generic term covering both sexes, that 91 per cent of
the child population attended schools, and that the legal distinction between
legitimate and illegitimate children had been abolished uncer Peruvian law.
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291. The Committee considered the initial report of France (CCPR/C/22/Add.2) at its
439th, 440th, 441st and 445th meetings, held on 12, 13 and 15 July 1983
(CCPR/C/SR.439, 440, 441 and 445).

,lrance

290. The repr~sentative of the State party recognized that it had not been possible
to reply exhaustively to all the questions asked and stated that his delegation
would endeavour to fill in the gaps as soon as possIble.

legislature of its powers to the Executive was exceptional and did not in any way
foreshadow the future, that it had arisen because the legislative bodies had been
overwhelmed with work when they had had to revise all the legislation issued over a
period of 12 years by a de facto Government, and that, however, the delegation of
powers was provided for in the Constitution, which restricted it to such matters
and such duration as were specified by law.

289. Replying to questions raised under article 27 of the Covenant, the
representative stated that the Constitution guaranteed the legal personality of
peasant and indigenous communities and the inviolability, imprescriptibility and
inalienability of their lands and provided for the preservation and stimulation of
the manifestation of native cultures, required the State to promote the study and
knowledge of aboriginal languages, and guaranteed the right of the Quechua, Aymara
and other native communities to receive primary education in their own dialect or
language. The State respected and protected the traditions of those communities,
promoted their development, encouraged community co-operative enterprises and
fostered pluralism and linguistic integration. Citizens belonging to an ethnic
minority could be elected to Parliament or any other public o~fice, but that for
many reasons, r~rticularly the country's geography, sections of the Peruvian
population were still not being integrated into national life.

293. Members of the Committee praised the quality and comprehensiveness of the
report, particularly as complemented and made up-to-date by the representative in
his introduction, which contained information on new reforms in the area of human
rights and fundmaneta1 freedoms. They also noted that France had ~een one of the
pioneering nations in the field of human rights and recalled that the French
Declaration of the Rights of Man and of Citizens of 1789 had b~en a source of

292. The report was introduced by the representative of the State party, who
explained at length the system of public liberties in France, as reflected in the
organization of the State, and informed the Committee that steps were now being
taken whereby his country would make the declaration under article 41 of the
Covenant and would ratify the Optional Protocol. He also gave d6tailed additional
information on various legislations that had been adopted or under consideration,
since the submission of the report, relating to the rights and freedoms enbodied in
the Covenant, particularly the prohibition of all discrimination based on sex,
inside and outside the civil service, the abolition of .capital punishment, new
provisions on preventive detention and the penitentiary system, expulsion of
aliens, the abolition of military tribunals and nLa cour de surete de l'etatn,
extension of the provisions of the Penal Code and the Code of Penal Procedures to
overseas territories, conscientious objection; the abolition of monopoly of
programmes in the broadcast media and the right of individuals to access thereto,
and administrative decentralization in Metropolitan France and its overseas
Territories.
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inspiration in the drafting of many constitutions all over the world. Although the
system for protecting human rights seemed to be effective and extensive, Committee
members referred to the fact that some 4 million foreigners lived in France at a
time of high unemployment and world economic crisis) that new conceptions on family
life and marriage seemed to be evolving in French society, and would, therefore,
have required some information about the factors and difficulties that may be
affecting the full implementation of the Covenant. In this connection, it was
asked whether the peoples of overseas territories really enjoyed the same
guarantees concerning human rights as the population in Metropolitan France and
whether there existed any central organ in charge of ensuring the respect of the
Covenant in those territories.

~94. Commenting on articles 1, paragraph 1, and 22 of the Covenant, one member
noted that the provision of the French Constitution that "the republican form of
Government shall not be subject to amendment" appeared to constitute an unjustified
limitation on political rights of the French people and was contrary to the letter
and spirit of the Covenant. Another member wondered, in view of references in the
French Constitution to the "indivisible Republic" and the "integrity of the
territory", how it was possible for anyone in any French territory to advocate
independence or secession. It was also noted that the option made for independence
by an overseas territory could not amount to the right to self-determination if
such option was to be subject to approval by a majority vote of the National
Assembly. Noting that the Covenant imposed on States parties the obligation to
promote the realization of the right to self-determination, members asked how
France helped the peoples of its ov~rseas territories, particularly that of Guiana,
as well as the peoples of Palestine and Namibia to achieve their rights to
self-determination) wl1at steps it had taken to prevent French citizens and
corporations from co-operating with the apartheid regime of South Africa and why
France had not applied United Nations sanctions against that regime for its policy
of racial dis~rimination. Noting with appreciation that France had associated the
right to self-determination with the right to development, one member recalled that
the right of peoples freely to dispose of their natural resources implied the right
to protect the latter from pollution and asked how France reconciled the right of
the peoples of its territories in the South Pacific to protect themselves from
atmospheric pollution with the carrying out of atomic weapon tests in the
Murunoa Atoll.

295. As regards article 2 of the Covenant, it was noted that the French
Constitution provided for the equality of rights to all "citizens", while the
Covenant referred in this and most articles to "everyone" or "all individuals" and
th~t the report dealt thereby with prohibition against discrimination while
article 2 provided r ~ the undertaking by States parties to respect and ensure the
rights recognized in the Covenant. Considering the large migrant population in
France, one member pointed out that if, in fact, equality before the law and civil
rights and rights to fundamental freedoms were provided only for French citizens,
then the protection of migrant workers became very important and he asked what
rights they had to protection until and unless they became French citizens. Noting
that, in addition to the migrant population, ethnic and ot~er minorities, residents
of Dom T~m (GuadeloupeJ Bolyneeie), clandestine seasonal workers, gypsies and other
people living on the margin, could be subject to racial or other forms of
discrimination, and referring to article 2, in conjunction with article 26 of the
Covenant, members wondered what effective measures the French Government had taken
to ensure the rights of ~bers of these groups and to prevent discrimination
against them, patticularly with regard to employment and lodging, and what measures
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it had taken to instruct the immigration service, the border police and other
authorities concerned about their duties in this respect.

297 0 It was noted with satification that, in France, no one could renounce in
advance the right to bring an appeal on the grounds of action ultra vires, that the
right of petition to one of the supreme authorities of the State alleging an
infringement of human rights was open to all and that anyone may challenge an act
committed by the administrative authority, even though he may have only a moral
interest in its annulment, whether, in the latter case, the challenge constituted a
kind of actio popular is, which an individual could resort to if he considered that
a certain law was not in conformity with the Covenant, whether he had a direct
interest in that law or not, what recourse the citizens of overseas territories
possessed in case of abuse of authority by the representative of the French
Government or the senior acministrators; what the functions of the Bmediator R were
and what the net result of his work was.

296. Commenting on the status of the Covenant in the French judicial system,
members noted that, according to the Constitution, treaties had an authority
superior to that of laws, sUbject, for each treaty, to its application by the other
party and that, according to the French reservation upon ratification of the
Covenant, articles 19, 21 and 22 of the Covenant would be applied in conformity
with articles 10, 11 and 16 of the European Convention on Human Rights, and they
asked whether treaties were really superior to laws, considering the different
position taken in this respect by the French Council of State, whether the
principle of reciprocity had any role in the implementation of the Covenant by the
Courts and administrative authorities, particularly in relation to foreigners
residing in France or in its overseas territories; whether any French judge
considered that it was his duty to apply the Covenant in case of conflict with
domestic laws, whether the Covenant was now considered part ef domestic law, how
much authority the Covenant had in relation to the Constitution and the Declaration
of Human Rights of 1789, what juridical significance there was in the frequent
reference in the report to the preamble of the Constitution of 1946, whether there
could be any conflict between the Constitution, the Declaration or the European
Convention and some provisions of the Covenant and, if so, which instrument
prevailed, how the 4epresentative could explain the fact that, according to his
introduction, the Covenant had so far been invoked in one case only, whether the
Covenant had been made known to all the administrative and judicial authorities and
whether it was possible to declare a law unconstitutional in specific cases in
France.

299. In relation to article 4 of the Covenant, reference was made to the French
reservation relating to this article and it was asked whether that reservation
meant that the Covenant would apply only to the extent that it was possible under

298. with regard to article 3 of the Covenant, members. expressed satisfaction at
the reforms achieved with respect to equal rights of men and women and at the fact
that 50 per cent of civil servants in France were now women and they asked whether
that percentage was valid at all levels, whether equal pay for equal work.was
ensured, particularly in the private sector, whether there were any affirmative
action programmes to raise the position of women not only in public service but in
all professions and occupations; why such reforms failed to amend the law of 1964,
which left the hus~and as the administrator of common property and to what extent
tradition was responsible for the inequality that remait'ed between the two sexes in
certain domains.
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the Constitution, or that the Constitution could normally be applied only to the
extent permitted by article 4 of the Covenant. Noting that the reservation
concer.fii"g article 4 of the Covenant which provided that the President of the
Repv.~lic should decide the measures to be taken in case of emergency situations,
o~e member stated that this was more of a correct interpretation of the Covenant
than a reservation inasmuch as it rejected any possible foreign control on thnt
decision. Another member wondered whether there was any control over the
President's decisions during a public emergency.

300. As regards article 6 of the Covenant, members of the Committee expressed
satisfaction at the abolition of capital punishment in Fr~nce. It was noted,
however, that the report had not covered all aspects of applications of this
article and it was asked whether individuals had been really protected from
criminality; what had been done to check the rise of delinquency and to reduce
unemployment, considered the fact that such phenomena threatened the life of
individuals and their families; what measures had been taken to reduce infant
mortality, particularly in overseas territories; whether comparative figures could
be given on infant mOrtality in Metropolitan France and the Territories.
Information was also requested on laws and regulations relating to the use of
fire-arms by Police and security forces in France.

301. Commenting on articl~s 7 and 10 of the Covenant, members asked whether a
punishment could be challenged as being so out of proportion to the offence that it
constituted a cruel punishment; what the French law and practice were concerning
the right of individuals to protection from being subjected to medical
experimentation; whether keeping accused persons in prison alone, day and night, as
stipulated in the Code of Penal Procedure amounted to keeping them incommunicado;
whether an open or a semi-open prison system existed in France; whether prisoners
had a close and fairly regular contact with their families directly or by
correspondence; whether further progress had been made towards reducing
overcrowding in prisons and recruiting more competent staff for their
administration; whether accused persons or offending juveniles were always
separated from adults, and whether marriages could be allowed between prisoners.

302. with reference to article 8 of the Covenant, clarification was requested of a
statement in the preamble of the Constitution that "everyone has the duty to work
and it was asked whether, in theory at least, such a provision could allow the
adoption of a law on forced labour and whether that statement had ever been given
juridical application.

303. In connection with article 9 of the Covenant, questions were asked as to what
guarantees existed in France against arbitrary detention of individuals in
psychiatric hospitals; how long detention on remand might be in practice and
whether provisional detention could exceed a period of six months where the
punishment of the offence exceeded five years. Noting that the Covenant had
provided for the right of compensation to the victim of unlawful arrest or
detention or miscarriage of justice (art. 9, para. 5, and art. 14, para. 6) and
that, according to the Travaux preparatoire of the Covenant, those provisions were
meant for protecting the victim and not for punishing the faulty official, one
member asked whether the victim of unlawful arrest or detention had the right to
compensation only when agents of the executive or judicial power had committed
personal faults or whether he had the right of recourse against the State on the
grounds of its objective responsibility.
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304. As regards article 12 of the Covenant, it was asked whether restrictions on
the free movement of aliens in the country could be applied and, if so, in which
cases; whether the practice of considering nomads not of French nationality as
belonging to a commune for administrative purposes might restrict their movement;
whether any measures had recently been adopted to abolish the instructions given to
the border police to the effect that they could refuse entry into France to certain
foreigners even if they held valid visas and other essential documents; whether the
residents of Dam Tom could freely enter and reside in France without special
authorization and whether the passports given to them were exactly the same as
those given to the metropolitan French. One member asked whether refusal of
passports, though exceptional, did amount to a restriction on the freedom of
movement. Another mp.mber pointed out that the withdrawal of French nationality
from a naturalized person after being convicted of certain crimes was not in
conformity with the principle of equality if the same provisions did not apply to
other French citizens convicted for the same crimes.

305. In relation to article 13 of the Covenant, it was asked what remedies were
available to aliens against their expulsion from the country; how many aliens had
recently been expelled from France and what their countries of origin were. It was
also asked what remedy an expelled alien in the overseas territories had if he
considered that he was a victim of an abuse of power.

306. As regards article 14 of the Covenant, it was asked whether members designated
by'the State to the High Judicial Council were selected from a list supplied by
professional associations of lawyers and judges; how the social balance of jurors
was ensured and whether or not they were drawn by lot; what was the tenure for the
judges of the various courts and the rules for their removal; what control the
jUdiciary had over their requirements in order to be able to expedite trials
without undue delay; what the rules were concerning presence in a public hearing
and whether there was any provision to prevent the courtroom from simply being
filled by government officials; what conditions there were for legal assistance
following the recent reforms in France; at what stage the defence lawyer first
contacted the accused; whether the penalty was suspended pending a decision on an
appeal; whether a conviction could be based only on a confession and whether proof
could be obtained by means that constituted a violation to the right of privacy
provided for in article 17 of the Covenant~ whether free assistance of an
interpreter was provided to an accused who did not understand or speak the language
used in court; whether the requirement that the public prosecutor make available,
only 24 hours before a hearing, a list of witnesses he intended to call was a
reasonable time for the preparation of one's defence; whether the State paid the
expenses of his witnesses when the accused was too poo~ to do so; whether there was
a financial compensation in addition to moral compensation in case of jUdicial
error and whether it was possible for a j~dge who sentenced an offender to modify
the sentence in the light of new circumstances.

307. In connection with article 15 of the Covenant, clarification was requested of
a statement in the report to the effect that a new penal law could be applied, even
if it was more severe, if it was an interpretive law.

308. As regards article 17 of the Covenant, it was asked whether it was always
necessary to have search warrants or whether there were laws permitting immediate
entry and seizure in the case, for example, of narcotic drugs or contraband
material; whether measures had been taken in France to allow people to have access
to information about them kept in secret Government files; what recommendations the
government Commission on telephone tapping, established in 1981, had made.
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309. In relation to article 19 of the Covenant, it was asked whether France still
felt it necessary to retain its reservation in view of the recent reforms in that
area, what methods were used to ensure the -equal access to broadcasting-,
mentioned in the report, what was meant by -insult to the President of the

to Republic· and to ·certain categories of public officials· and what laws there were
in on sedition in France.
he

310. Commenting on article 20 of the Covenant, one member referred to a statement
in the report to the effect that French law in regard to propaganda for war was
adequate and wondered why France would not then finalize the juridical formalities
by adopting a law prohibiting such propaganda and, by doing so, meeting the
requirement of the Covenant and heeding the call of the General Assembly to the
United Nations. It was also asked whether any provisions existed in France
prohibiting national or religious hatred and how -anarchist propaganda·, provided
for in a law issued in 1894, but still in force, would be interpreted at the
present time.

311. As regards article 22 of the Covenant, it was asked what categories of
as association could be subject to a ·less liberal regime- and what the Government

policy was in regard to associations which were established in France but whose aim
was to be active in the political life of another country or to incite racial
batred in another country.

ed
312. with reference to articles 23 and 24 of the Covenant, it was asked whether a
marriage in France could be declared null and void for reasons other than absence

~ of consent, whether a married woman could dispose of her property in France without
authorization from her husband, what the legal effects were of children of de facto
unions, and whether children born out of wedlock had the same rights as legitimate
children, especially with respect to inheritance.

313. In connection with article 25 of the Covenant, more information was requested
on the participation of the residents of Dam Tom in the political life of the
country and on their participation in the elections to the central institutions and
to local administration on equal terms with the residents of the departments of
Metropolitan France.

le 314. In relation to article 26 of the Covenant, information was requested on
the measures adopted to protect individuals against discrimination, on how the
legislation penalizing discrimination worked in practice and on its actual
implementation in view of the large number of migrant workers and foreigners

IS who were living in France.

315. As to article 27 of the Covenant, members of the Committee referred to the
French reservation on this article and to the statement in the report, as confirmed
by the representative of France in his introduction of the report, to the effect
that there were no minorities in France and that, acoordingly, this article was not

~n applicable as far as France was concerned. They wondered how that position could
be justified in view of the existence in France of several French and foreign
oommunities of various ethnic, religious and linguistic origins, which were
entitled to have their right to enjoy their own culture and to use their own
language respected and ensured by law and practice. 11; was also pointed out that
the reference in the French reservation to the provis~ons of article 2 of the
Constitution signified that the reservation applied only to questions previously

e envisaged in that article and that the reference in the Constitution to the
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"Republic" could be interpreted to refer only to Metropolitan France and it was
asked whether France did not recognize the existence of minorities in its overseas
territories as well and, if so, whether all residents of those territories enjoyed
equal rights as the residents of the metropole and whether that included their
right to be ensured enjoyment of their own cultures and use of their own languages.

-74-

316. Replying to questions raised under article 1 of the Covenant, the
representative of the State party pointed out that according to a 1936 law, the
President of the Republic was empowered to dissolve by decree any association the
aim of which was to overthrow the republican form of government in France because
the people's right to freely determine their political status did not cover the use
of force and that he felt that if one day the French people decided to reinstitute
the monarchy, they were more likely to draft a new constitution than to change the
existing oneJ that although the Constitution proclaimed that the Republic \~as one
and indivisible, the right of peoples to self-determination was also proclaimed in
that Constitution and the machinery to ensure its realization existed, was
implemented and resulted in the attainment of independence of former departments
and territories such as Algeria and Djibouti, that the existing overseas
departments and territories had freely adopted their status and that it was
incorrect to say that there was a general desire for independence therein, that
France had submitted a draft resolution to the Security Council in 1982 reaffirming
the legitimate national rights of the Palestinian people, including their right to
self-determinationJ that France's position with regard to Namibia was based on a
Security Council resolution of 1978 which called for the withdrawal of the illegal
South African Administration in Namibia and the transfer of power to the Namibian
peopleJ and that although France was required under the Covenant to react to racial
discrimination outside the country, France, as a matter of principle, condemned
racial discrimination wherever it existed and had condemned apartheid in many
different forms.

317. Replying to questions posed under article 2 of the Covenant, he stated that
the 1958 Constitution, the 1789 Declaration of Rights, the Preamble to the 1946
Constitution and the decision of the Constitutional Council of 1971, recalling the
Preamble to the 1946 Constitution, were all texts superior to other rules of law
and constitut~d the first levelJ that the second level embodied duly ratified
treaties which, according to the Constitution, had an authority higher than that of
lawsJ and that the third level was constituted of laws, while the fourth level
consisted of provisions which emanated from the executive power; that at each
level, the authority must respect the principle of a higher level but that did not
mean that it was not necessary to formulate legislation for the implementation of
treaties, particularly when treaties were, such as the Covenant, so general in
their wording that it was difficult to implement' them without specific legislationJ
that many provisions of the Covenant were .included in French lawJ that individuals
could invoke the protection of the Covenant before the courts, and that the fact
that this action had not occurred very often was due to the fairly recent
ratification by France of the Covenant and because French lawyers preferred to
invoke the European Convention on Human Rights where they had the possibility of
recourse to the Eur~pean Court of Human Rights. No conflict between a treaty and
the French Constitution was likely to take place because a treaty which came into
force contrary to the Constitution would imply prior revision of the Constitution,
and where agreement of Parliament was needed for the ratification of a treaty, the
latter would be checked first by the Constitutional Council for verification of its
conformity with the Constitution. As regards the question concerning conflict
between a treaty and French law, he pointed out that difficulties could arisej-'
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regarding a treaty which predated a law, but that the matter could be referred to
the Council of State which, in 20 years, had had only two such cases to deal with
and that, in reality, where the protection of liberties was concerned, it was the
judge who was competent.

318. The representative also lndicated that an administrative act could be
challenqed on the grounds of abuse of power or violation of a law or a treaty,
but that such a challenge did not constitute a kind of actio popularis; and that
decisions of Government representatives in overseas departments and territories
could be referred, as the case was in the metropolis, to the administrative judges
who could annul them if they deemed appropriate. He explained that the "mediator"
dealt with complaints relating to administrative failures which were not
necessarily illegal, but which concerned inequitable or abusive application of
administrative regulations; that the "mediator" was not competent to deal with
questions of law; that since 1976 he had been able to propose reforms, 220 of which
had been implemented, but that he had never had, and could never have, very great
importance in France because the essential control of the administration was in the
hands of the judges,

319. Responding to questions raised under article 3 of the Covenant, the
representative stated that men were more numerous than women in executive jobs and
that the latter were poorly represented in highly responsible posts, but that
recent appointments tended to rectify the situation in favour of women; that
programmes existed to promote the equality of women in a wider range of professions
and occupations; that equal pay for equal work in the private sector w~s almost
achieved with the gap between salaries of men and women reduced to 2.8 per cent;
that although the position of women had improved, efforts had not yet succeeded in
abolishing all manifestations of inequality between men and women; that the
obstacles facing women in their professional life should be attributed more to the
traditional image of women as housewives, which still persisted; and that France
had therefore recently undertaken studies on how that image should be presented to
children in school-books, games and to adults, through the mass media.

320. As regards article 4 of the Covenant f the representative potftted out that
France's reservation applied to paragra~h 1 only of that article, which was quite
legitimate under the Vienna Convention, but that it appeared to him that the
question of whether reservations could be made to the other paragraphs of the
article was one for the Committee to decide. He also stated that the President of
the Republic was entitled, in time of public emergency, to take both legal and
administrative decisions, but that they were subject to review by the Council of
State which could annul them.

321. In connection with questions raised under article 6 of the Covenant, he
pointed out that the number of crimes involving bloodshed had remained stable in
France over the last 10 years; that Fblice could only use firearms on their own
initiative in self-defence, which they must subsequently justify and that it was
too soon to evaluate what effect the abolition of the death pen~lty had had on
criminality in France.

322. As regards article 8 of the Covenant, be indicated that the French word
"devoir" had only a moral connotation and was not used in legal texts, whereas
"obligation" had legal force, but that the "duty to work" remained, nevertheless,
a principle of the French Constitution.
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323. Commenting on questions posed under articles 7 and 10 of the Covenant, heexplained that medical experiments were carefully controlled and were alwayssubject to the consent of the patient, that a distinction had to be made betweenimp~isonment in a cell (regime cellulaire), where a detained person was placed in acell with one or two other prisoners and was able to correspond with his family andlawyer, and solitary confinement (isolement); that, in France, the overcrowding ofprisons presented a problem, but that it was nearly always possible to separateminors from adult prisoners, and that prisoners were allowed to marry.
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324. Replying to questions raised under article 9 of the Covenant, therepresentative indicated that the great majority of those admitted to psychiatrichospitals entered of their own free will and that such persons could dischargethemselves at their own request, that it was possible for persons to be admitted atthe request of family or friends or at the request of the local mayor in urgentcases, but that, in the latter two cases, the parquet must be informed and theperson concerned could appeal at once to a high court judge who could immediatelyrelease him. He explained that a person could be arrested only by order of thejudicial police and only in the most serious cases, that persons so arrested wereheld on police premises for investigation purposes for 24 hours which could beextended by the Government attorney for a period of time, which was normally24 hours but which could, in cases of drug trafficking or offences against thesecurity of state, be for a further 48 hours, subject to annulment, in the lattercase, by the State Security Court. In this connection, he pointed out that inFrance there had always been procedures for avoiding the preliminary investigationwhen the case was relatively simple, when the offence was not too serious, and whenthe slow proceedings of the preliminary investigation were not really' required,that the problem had been to institute a summary procedure which did not undermineindividual freedoms. He explained at length the provisions of· a 1983 lawconcerning "immediate appearance", which represented the best compromise betweenthe need for justice to be quickly administered and the need to provide seriousguarantees of individual freedoms. He also stated that preventive detention, intheory, was possible for all serious offences and for certain ordinary offences butnever for minor offences, that in the case of ordinary offences several conditionshad to be satisfied: such offence had to be punishable by a term of imprisonmentof more than two years; the order should be issued by the examining magistrate aspart of the pre-trial proceedings or by order of the court of summary jurisdictionunder an accelerated procedure, that this order must substantiate very preciselythe reason why preventive detention was necessary, which reasons includedpreserving evidence, preventing pressure from being exerted on witnesses orvictims, preventing fraudulent conspiracy between suspects preserving public order,protecting the accused, putting an end to the offence or preventing it fromrecurring, and ensuring that the accused remained at the disposal of the courts;and that preventive detention in those cases was in principle limited to fourmonths but that it could be extended, under qertain conditions, to anothet fourmonths, but that accused persons who were first offenders could not be kept inpreventive detention for more than six months. As to preventive detention forserious offences, he stated that that was of unlimited duration.

325. Responding to questions raised under article 12 of the Covenant, therepresentative stated that freedom of movement was guaranteed to foreigners by lawwhen they possessed a valid "carte de sejour"; that ~~en, because of his previousbehaviour, the foreigner had to be subjected to special supervision, the Ministryof the Interior might forbid him from residing in certain departments or allow himto reside only in one department and that such decision was taken by a decree valid
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for one year; that any person entering the country in order to exercise an
occupation was obliged to present at the frontier either a contract stamped by
the administrative authority or an authorization to work. The department (or
departments) where his right to exercise his professional activity was granted was
specified in his working permit. There were no restrictions on the freedom of
movement between metropolitan France and the overseas territories as far as French
citizens were concerned, but foreigners were subject to special arrangements
because it was necessary to prevent too many foreigners from settling in particular
areas and thereby upsetting the demographic balance, nomads were not obliged to
reside in a particular commune, and passports issued in the overseas territories
were the same as those issued in metropolitan France.

326. In connection with questions raised under article 13 of the Covenant, he
pointed out that there had been no expulsion of migrant workers, that in 1981 and
1982 the position of many clandestine immigrants had been regularized" it being
considered that the,work they had done accorded them rights. A foreigner on whom
an expulsion order had been served could always apply to a judge, who could rule
that the expulsion order should be stayed or annulled. French frontier police were
not empowered to refuse entry to anyone possessing the documents required by the
regulations in force.

327. As regards questions raised under article 14 of the Covenant, the
representative pointed out that the practice of preventing the public from
attendance at a public hearing by filling the courtroom with Government officials
was not known in France, that above a certain level of income no legal aid was
allowed, that below a certain level, full costs were granted and that in the
intermediate category, part of the legal costs were allowed. He informed the
Committee that because matters dealt with by the members under this article were
very complicated, his replies would be made in writing.

328. As regards the questions relating to article 15 of the Covenant, he pointed
out that the misunderstanding was due to an error in the report, that an
interpretive law was not a more severe law but merely a law which interpreted a
former law and did not modify it and that a law altering the effects of a penal
conviction did not modify the penalty but merely stipulated that the penalty would
be served in different circumstances.

329. Commenting on questions raised under article 17 of the Covenant, the
representative stated that searches could be made only by an order of the jUdicial
police, who did not need an authorization from the Government attorney for that
purpose, but that such searches were subject to a series of conditions, otherwise
the police could not make a search unless the examining magistrates had requested
it for the purpose of the preliminary investigation, and that the rules governing
searches were the same for all offences, inclUding drug trafficking. There was a
law on access to administrative documents and in a recent decision, the State
Council had ruled that the Data Processing and Freedom Act also applied to manual
files. Telephone tapping could be done only by a decision of a judge under the
Penal Code and the report prepared by a special commission set up to consider the
preparation of appropriate legislation with regard to administrative telephone
tapping was now being considered by the Government.

330. Replying to questions posed under article 19 of the Covenant, he indicated
that the concept of an Rinsult to the Head of StateR had been applied with great
moderation and that there had been almost no case for the past nine years.
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333. As regards questions posed under article 26 of the Covenant, he informed the
Committee that punishment for offences of racial discrimination varied from two
months to one year imprisonment and fines of up to 300,000 francs and that, in
1981, 28 sentences for racial discrimination had been pronounced in French courts.

332. In relation to questions raised under articles 23 and 24 of the Covenant, he
indicated tbat while each of the spouses could administer his or her own wealth, in
principle, the husband controlled common possessions. However, th~ consent of the
wife was essential for any important decision about their common possessions and
wealth acquired by che wife through her own business or professional activity was
administered by her with the same proviso about important decisions. In case one
of the partners was unable to control his or her own share of the possessions, a
decision giving sole control could be decided by the courts.

331. As to article 20 of the Covenant, he stated that France reiterated its
reservation in respect of this article) that the Charter of the united Nations
created obligations with regard to legitimate self-defence and the implementation
of Security Council resolutions and that the Charter took precedence over the
Covenant.

335. The representative finally stated that in view of the large numb!r of
questions which had been asked, making it impossible to reply to all of them in
the time available, and of tbe many changes in French law o~er the past two years,
his delegation would submit a consolidated report in the next few weeks.

334. In connection with article 27 of the Covenant, he stated that in France there
were different religious communitiesJ there were also F,ersons of different originsJ
there were also cultural differences among the differel,lt regions of the country.
All French citizens had the right to have their individual characteristics
respected. Regional languages such as Basque, Breton, Catalan, Corsican and
Provencal were taught at the secondary level, and Arabic and Hebrew were also
widely studied. In Alsace-Lorraine, German occupied a privileged place in the
curriculum. However, Frenchmen enjoyed all those rights in their capacity as
citizens and not as members of a legally protected minority. The concept of a
"minority· had come from central Europe, where the 'nterplay of languages, racial
groups and cultures had caused it to be developed in certain well-defined
georyraphical and historical conditions. However, the concept had always seemed
dangerous, since the legal organization of a minority could lead to isolation, to
the establishment of ghettoes, and to persecution. There was no Jewish minority in
France, although there were French citizens who belonged to a given cultural
community and faith, which they were free to practise and develop in their capacity
as French citizens. The RepUblic guaranteed t~ all French citizens all the rights
and freedoms necessary for the flowering of their personality. Article 27 of the
Covenant runs counter to the provisions of article 26, since the concept of a
"minority" led directly to the concept of "discrimination". France was opposed to
all forms of discrimination and therefore could not accept the concept of a legal
"minority". France intended to grant everyone the same degree of freedom in
conditions of equality ano, fraternity. Liberty and equality did not imply
uniformity, and it wae by means of those conc~pts, and nc)t of the concept .of
legally organized minorities, that the right of citizens to live in their different
ways was recognized. France therefore considered that article 27 of the Covenant
was not applicable to it because it was contrary to a fundamental principle of
French law.
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Lebanon

336. The Committee considered the initial report (CCPR/C/l/Add.60) submitted by
Lebanon at its 442nd, 443rd, 444th and 446th meetings, held on 14, 15 and
18 July 1983 (CCPR/C/SR.442, 443, 444 and 446).

337. The report was introduced by the representative of the State party, who
expressed his Government's regret for the delay in submitting the report and for
certain discrepancies in its text. He explained that that could be attributed to
the difficulties created in Lebanon by the terrible events which had occurred since
1975, and which had led to the death of about 100,000 persons and the destruction
of thousands of homes. The representative distinguished between three phases in
the situation of civil and political rights in his country. The first phase had
existed before 1975 and during which the basic legal texts had been adopted. The
second phase had begun in 1975 and was characterized by the attempts to destabilize
Lebanon through military interventions which resulted in the military occupation of
the count~y and the violation of fundemental human rights. The third phase, the
present cne, was th~t of renewal, during which the Lebanese Government was trying
to reaffirm its authority over the country, as was manifested in Greater Beirut,
which had become an island of peace under the authority of the legitimate
Government. He drew the Committee's attention to certain errors in the report and
gave it some additional information, particularly with regard to the matters dealt
with by several laws and decrees referred to in the report.

338. Members of the Committee commended the Government of Lebanon for submitting
its report despite the tragic human situation which Lebanon had been undergoing
since 1975, expressed their sympathy for the Lebanese people, recalled that Lebanon
had been a haven for ~ll who cherished democratic life and a meeting place for all
defenders of human rights, and they expressed the hope that it would soon regain
its full sovereignty, unity and territorial integrity. The hope was also expressed
that this would not be to the detriment of the Palestinians who had lived in
Lebanon since 1948 nor of any segment of the Lebanese population. They noted,
however, that the report did not reflect the present state of affairs in the
country nor did it indicate the factors and difficulties affecting the
implementation of the Covenant as required under article 40 of the Covenant.
Many members found it difficult to decide on an appropriate approach to the
consideration of the report since the Committee's normal procedure rested on the
presumption that a State was in control of all its territory, which was not so in
the case of Lebanon. It, therefore, had to be recognized that the Lebanese
Government could not at present assume responsibility in areas of its territory
under alien control. It was important for the Committee, in order to carry out its
tasks, to have had information on the real situation of human rights in the country
and to know to what extend the legal system described in the report was actually
operating at the present time.

339. Noting that in the conclUding remarks of its report, the Lebanese Government
had admitted in good faith that human rights had been violated in its country and
recalling that many of those violations had been caused by the Israeli military
operations against it, which culminated in the invasion of Lebanon in 1982 and the
occupation of its territory, but that violations had also occurred during the
internal communal war which erupted in 1975, with the ·vendetta· both in spirit and
in action playing an important role, some members asked what measures the
re-established Lebanese authority had taken to punish those responsible for the
violation of human rights and to ensure the enjoyment and protection thereof for
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all. One member recalled the principal stages of the Lebanese crisis since 1969
and the multiplicity of fo!eign military intervention. Another member pointed out
that Israel was not waging war against terrorism, as it claimed, but was pursuing a
pOlicy of genocide. The whole international community condemned the Israeli
aggression and held Israel responsible for the tragic situation in LebanonJ that at
present the very existence of the Lebanese people was put at risk and that there
were scarcely any rights to defend in Lebanon. Other members also spoke on the
policy of genocide against the Palestinian and Lebanese people. One member pointed
out, however, that although the responsibility of the Lebanese drama fell on all
countries and religions and that no one could plead innocence or that he played no
part in it, the task before the Committee was to assess what the Lebanese
Government had done effectively to establish a national police force and armyv to
disarm private groups whose rivalry had led to bloodshed and to ensure human rights
for all those residing under its authority.

340. Commenting on article 1 of the Covenant, one member noted that this article,
which provided for the right of peoples to self-determination and to freely dispose
of themselves, should be of great importance for a people which had been under
occupation like the Lebanese people, and he wondered why the Lebanese Government
did not deem it necessary to comment on it in the report, not only in relation to
Lebanon itself, but also in relation to the Palestinian people towards whom Lebanon
had never failed to meet its duty.

341. with reference to article 2 of the Covenant, it was noted that, according to
the report, Lebanese positive law made special provision for the civil and
political rights of Lebanese citizens, and it was stressed that each State party
had undertaken to respect and to ensure to all individuals within its territory and
SUbject to its jurisdiction the rights recognized in the Covenant. Questions were
asked as to how far the jurisdiction of the Lebanese Government extended outside
Greater BeirutJ what effects any co-ordination that may e,cist between the Lebanese
army and the Israeli forces of occupation had on the equal enjoyment of all
individuals of their rights) and to what extend the Lebanese Government had
succeeded in protecting and ensuring human rights for all individuals in Greater
Beirut. In that connection, one member raised the general question, earlier put by
him to another State party having forces in Lebanon, but so far unanswered, of the
responsibility under the Convenant of States par! \es in regard to acts committed by
their military forces while in control of foreign territories.

342. Questions were asked regarding the status of international agreements,
particularly of the Covenant, in the Lebanese legal systemJ whether the Covenant
had been incorporated in the constitutional or d~mestic law) whether it could be
directly invoked before the courts and, if so, whether any cases could be mentioned
in this respectJ whether any steps had been taken to inform the public of ·the
provisions of the Covenant and of Lebanon's r'atification thereof. Attention was
drawn to statements in the report to the effect that Parliament had delegated to
the Executive POwer the authority to enact le~islative decrees, that courts had no
power to rule on the constitutionality of laws and the governmental acts were not
subject to control,' and clarification was requested on those points since such a
situation would constitute a dictatorship institutionalized by law. With respect
to the power of the Executive to legislate through decrees, following authorization
by the Parliament, it was asked to what extent this ~~wer was limitedJ which
authority supervised the acts of the Executive in that case, whether the validity
of legislative decrees was limited to the time for which they were issued, how the
constitutionality of laws was actually reviewed and whether the Council of State
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344. Commenting on article 3 of the Covenant, members requested more information
cn the situation of women in Lebanon and, in particular, on the actual degree of
equality enjoyed by them in view of the important role played by religion and
religious communiti~s in determining the personal and family status of Lebanese
citizens; on their participation in parliament, in Government, the diplomatic
corps, the judiciary and other professional groups. It was pointed out that the
statement in the report that under Moslem law a man inherited a double portion to
that of a woman should have been accompanied by an explanation of the reason of
that apparent inequality.

345. with respect to article 4 of the Covenant, it was noted that Lebanon had
never given notice of a state of emergency, although certain derogations from the
Covenant seemed to have taken place. It was perfectly understandable that, in the
present circumstances, notification might have been overlooked. However, one
member suggested that it could be better to proclaim a state of emergency, which
had a limited duration, in order to take certain measures, rather than to adopt
restrictions in the absence of such declaration and thereby have them continue
indefinitely. Had the state of emergency been declared in Lebanon, and, if so, was
it still in force? Did the Lebanese Constitution provide for such an eventuality?
And, if no state of emergency was in force, how could the law promulgated on
4 November 1982, delegating exceptional powers to the executive authority and
making it unanswerable to Parliament, be considered? While expressing concern at
the wide powers given to the armed forces in a state of emergency, a member asked
whether these powers could be used against civilians and, if so, what protection
they had in the military court and what remedies were available to detainees under
a state of emergency if they had been denied contact with their families and a
lawyer.

was entitled to so dOJ and what recourse procedures were available for persons
whose constitutional rights had been violated.

343. Noting that,. according to the report, the executive power could not in
certain cases be held responsible for its acts, it was asked whether recourse
to the courts for remedy was precluded by law with regard to any of the rights
protected by the Covenant, and, if so, what instances there were and what
justification there was for themJ whether, apart from the courts, there was any
other relevant institution, such as a mediator or an Ombudsman; how often the right
of petition was used in practi,ce and how often it was used effectivelYJ finally,
whether there was any provision for individuals to have recourse against the
unlawful use of their power by public officials.

346. As to the right to life provided for in article 6 of the Covenant, it was
pointed out by several members that it had been the one most gravely violated since
1975 and, particularly, since the Israeli invasion which culminated in the
horrifying massacres at the Palestinian refugee camps of Sabra and Shatila in
Beirut. It was noted that the reference in the report to this article had related
only to capital punishment which, under the circumstances, was by far less
important than the killings, assassinations and kidnappings that had claimed the
lives of thousands of innocent people. It was pointed out by several members that
although Israel was legally responsible for the massacres at the Sabra and Shatila
refugee camps, the fact that Lebanese nationals had participated in those massacres
made it incumbent on the Lebanese Government to hold a pUblic inquiry to find out
the responsible perpetrators and punish them. In that connection, one member
pointed out that a public inquiry concerning these massacres had been held in
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347. As regards articles 7, 8 and 10 of the Covenant, it was noted that, according
to the repart, the absence of specific legal provision forbidding torture and other
inhuman treatment in Lebanon was due to the fact that individual liberty was
guaranteed in the Constitution and it was pointed out that States parties were
required to take affirmative action, including the establishment of supervision
machinery and cQntrol to protect individuals from such treatment. The Lebanese
Government was requested to reassure the Committee that all measures will be taken
to protect the Palestinian population from being subjected to inhuman treatment.
Questions were asked as to whether there was any control of interrogating
officials, what the procedures were for investigating ill-treatment and
disciplining those found to be responsible, what protection had been provided
against ill-treatment inside as well as outside prisons, whether there existed in
Lebanon a system of supervision of prisons and other detention centres, including
arrangements for independent persons to visit those establishments to ensure that
the standards laid down were observed and that remedial measures were taken
whenever necessary, whether any of the international organizations concerned had
been allowed to visit detention centres in territories under the Lebanese
authority, what the crimes were for which a life-time imprisonment with hard labour
could be imposed, whether such punishment could not be considered cruel and inhuman
and who decided if the strenuous work given to persons under sentence of hard
labour was consistent with their sex and age.

348. As regards article 9 of the Covenant, it was asked whether there were any
persons deprived of their liberty for political or security reasons and not for the
purpose of bringing them to trial and, if so, how many such persons there were,
under what authority they were held, and' what procedures existe~ for reviewing
their cases and assuring their release as sOon as possible, what were the precise
conditions in which a person could be held incommunicado and what was the maximum
period for which that was allowed, and, if a person was detained incommunicado,
whether his family was informed promptly that he was held in custody. How strictly
were the time-limits for holding a person in preventive custody applied in the
present circumstances? Was there a procedure comparable to habeas corpus which
would allow a detainee himself to initiate the procedure for his liberation? What
was the normal or average length of time for detention pending trial? Did any
maximum time-limits exist and what controls were there? Information was also
requested as to whether the police force was able effectively to prevent arrests of
people by private groups, whether there were "private" detention camps, how many
people were held there and whether there had been any progress in that respect.

Israel, and that the woed "genocide" should be employed wit~ parsimony and prudence.
It was asked whether any inquiry had been held in Lebanon ana, if so, what the
conclusions were and whether anybody had been found guilty of those crimes and
punished accordingly, how the Lebanese Government regarded those massacres in the
light of paragraph 3 of this article and considering that Lebanon was a party to
the Convention on the Prevention and Punishment of the Crime of Genocide, what
measures the Lebanese Government had taken to protect the Palestinian population in
Lebanon from similar viOlations of their basic right to life, particularly as may
be perpetrated by armed groups and militias, what action had been taken to save the
life of Lebanese and Palestinians who had disappeared or been kidnapped by certain
militias and to stop recurrence of such crimes not only in Greater Beirut but also
in the Lebanese territory occupied by Israel, and what limitations had been imposed
on the use of firearms by the police and other security forces. As to the question
of capital punishment, it was recalled that the tradition of the vendetta still
existed in Lebanon, often involving murders for reason of family honour and it was
asked how such crimes were judged in a penal court.
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349. Regarding article 11 of the Covenant, it was pointed out that the possibility
of imprisonment for debt, referred to in the report, could be contrary to the
provisions of this article.

351. Turning to article 14 of the Covenant, information was requested on the
application of the principle of equality before the courts and on whether it also
applied to foreigners, such as the Palestinians, on the laws guaranteeing the
independence of the judiciary, on the rules governing the appointment and dismissal
of judges at all levels~ on whether the civil courts in the parts of the country
under Lebanese control were actually functioning and to what extent the legal
profession was operating normally in present circumstances. Which were the
competent authorities to judge the acts committed by the foreign troops stationed
in Lebanon? It was also asked whether the presumption of innocence was provided
for in the Lebanese legal system. Information was requested regarding the
Lequirements of due process of law in criminal cases as specified in this article
and on whether a person was entitled to the right to compensation in a case of a
judicial error in a judgement pronounced against him.

353. Commenting on article 22 of the Covenant, members expressed their concern
over the provisions which forbade civil servants to join professional organizations
and to resort to strikes. In that connection, it was asked whether the right to
strike was generally subject to prior authorization. One ffiember inquired whether
Lebanese law recognized the political rights of trade unions and inquired whether
courts dealt with labour disputes between employers and employees. Because the

350. with regard to articles 12 and 13 of the Covenant, it was noted that freedom
of movement had been limited for certain categories of persons and it was asked
what those categories were and how that could be reconciled with provisions of the
Covenant. In that connection, it was noted that Palestinians legally residing in
Lebanon since 1948 had been refused renewal of their residence documents while
abroad, or re-entry at the Lebanese borders, and it was asked whether the Lebanese
Government intended to expel all Palestinians from the country and, if not, what
justification there could be for that limitation on their right of movement,
whether a Lebanese national who had his passport withdrawn by a Lebanese diplomatic
mission abroad has any legal recourse at his disposal, whether the Palestinians
residing in Lebanon had been considered as political refugees and, if not, what
their status was~ w~ether the principle of non-refoulement was applicable in the
case of political refugees in Lebanon~ what competence or discretion the General
Director of Security had in this respect and whether foreigners expelled from that
country had the right to appeal against the expulsion order.

352. In connection with article 19 of the Covenant, and freedom of the press in
particular, members expressed their concern over the fact that the silence of the
Administration was sufficient for the rejection of a recourse taken against the
suspension of a publication. In that connection, clarification was requested of
the meaning of the offences of "false news" and "simple false news", the
definitions of which seemed important for the delimitation of the freedom of
expression. More information was reqnested regarding the unusual powers exercised
by the Minister CIf Information over freedom of information and expression,
inclUding control over theatrical plays. It was also asked whether there was any
censorship in effect at present, whether the broadcasting system was a government
agency and whether various political groups were represented on the executive board
of such agency~ and whether there was any governmental control over newspapers in
Lebanon which were edited or financially supported from abroad.
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355. As to article 25 of the Covenant, clarification was requested of the criteria
applied for the confessional distribution of seats in Parliament, when the
proportional distribution of seats had been established, and whether that
proportion was changed after each popUlation census. It was also asked whether it
was true that atheists or persons not belonging to any monotheistic religion could
not be nominated or elected to Parliament and, if so, whether that conformed with
the provisions of the Covenant.

356. In connection with article 26 of the Covenant, r.eference was made to
statements in the report that a foreigner may inherit Lebanese property on
condition of reciprocity, and that the existence of privileges for individuals or
groups of individuals were prohibited "as a matter of principle" and clarification
was requested of those statements in the light of the provisions of this article.

357. with regard to article 27 of the Covenant, one member asked wha~ the position
of the Government was regarding ethnic and linguistic minorities and whether there
had been any demographic changes affecting the situation since 1975.

358. Responding to comments made under article 1 of the Covenant, the
representative stated that the main concern for his Government now was to ensure
the respect of civil and political rights on its territory, to guarantee the life
and liberty of the Lebanese people by way of protecting the existence of Lebanon
itself and by first exercising its right to self-determination. To that end his
Government first called on the United Nations Interim Force in Lebanon (UNIFIL) and
the multinational forcesJ introduced military service ~nd embarked on the
reorganization and rearming of its military forpes and negotiated with Israel and
the other Fbwers concerned with a view to achieving the evacuation of all foreign
forces from its territory. His Government's priority was to ensure the evacuation
of the Israeli army and, for that end, to make certain minimal concessions so as
not to give Israel a chance to apply its usual policy of occupation, which would be
followed by the establishment of colonies and annexation. As to Lebanon's position
concerning the right of the Palestinian people to self-determination, he recalled
the role played by his country since the arrival of the Palestinian refugees in
1948, asserted that Lebanese leaders had been advocates of the Palestinian cause, a
fact well known to international bodies and Palestinian leaders, and drew attention
to the sacrifices made by Lebanon in support of the armed struggle of the
Palestinian people against Israel, pursuant to the agreements of Cairo and Mecca.

354. As regards articles 23 and 24 of the Covena~t, it was pointed out that
married men and women were not treated equally in certain areas, such as the
punishment for adultery or the right to inherit. It was asked whether civil
marriage existed in Lebanon and whether Lebanese nationality was given to children
of a Lebanese mother married to a foreigner. How was equality actually implemented
within the family? Was there any implicit discrimination against women in
divorce? Did the right to divorce exist for Lebanese of all religions?
Clarification was requested at the age classification applicable to minor
delinquents and the criteria used for such classification. It was asked whether
only the church issued birth certificates or whether there was also a state
registry to that effect, and whether there were supplementary provisions for
the protection of minors in employment.

report did not mention political parties, information was requested on any laws
governing their establishment and functioning.
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359. Replying to questions raised under article 2 of the Covenant, the
representative stated that it was impossible, under the circumstances, to define
the territory over which his Government was now exercising its authority, that
alt~ough the Lebanese Administration had diminished in certain areas of the
country, regional offices of various ministries still existed and that only in
Beirut could he indicate for sure that almost all governmental functions were
performed normally. He also explained that the Covenant was ratified by law
adopted by Parliament and published in both Arabic and French in the Official
Gazette, that, upon ratification, it entered into force without the need for
further legislation; that precise provisions of the Covenant could be invoked
before and directly applied by the courts1 and that, in case of contradiction
between the general principles of the Covenant and an internal law, it was up to
the jUdge to interpret and reconcile the two texts, in the light of an assumption
that the legislation had never been deliberately aimed at infringing human rights.
A commission was currently carrying out studies with a view to amending outdated
laws. He pointed out that, according to the Constitution, the Government could be
delegated the power to legislate by one of two means. It could either submit
"urgent bills" to Parliament and, unless Parliament decided otherwise within
40 days, put them into force by means of decrees, the silence of Parliament being
interpreted as implicit approval; or it could, through enabling laws which had
specified the duration of the delegated power and its objectives, issue decree
laws, which remained valid after the expiry of the time specified in the enabling
law, subject to the control of the Council of State and Parliament for eventual
annulment or amendment. He indicated further that the courts had no po~er to
consider the constitutionality of laws, but that Government acts were, with few
exceptions, such as conduct of foreign affairs, SUbject to the control of the
Council of State. The representative also pointed out that everyone had the right
of recourse for abuse of power; that such recourse had been excluded in a few cases
involving dismissal of civil servants for various reasons including administrative
incompetence, but never on political grounds; that all questions of abuse of power
relating to personal status, individual liberties or right to private property fell
within the competence of the judiciary, which could annul illegal administrative
decisions and order compensation.

360. Replying to questions raised under article 3 of the Covenant, the
representative indicated that equality of rights between men and women inclUding
access to the civil service was assured by law; that although Lebanon was not a
pioneer in this field of women's rights, women occupied posts at universities, the
diplomatic corps, the courts and other areas.

361. As to article 4 of the Covenant, the representative stated that a state
of emergency had not been declared in Lebanon; that the army maintained order
and security in areas under its control according to decree law No. 10 of
14 February 1983 and subject to the conditions laid therein; that that control
covered, inter alia, the ports, the territorial waters, the entry and departure of
foreigners and meetings organized against the security of the State; and that
civilian administration continued to operate in a satisfactory manner in the areas
under governmental control.

362. Commenting on questions raised under article 6 of the Covenant, the
representative stated that his Government was trying by all means to protect the
right to life and had relative success in that respect in the areas under its
control and that, in certain cases, such as kidnapping, the Government tried to
prevent violation of human rights through high-level political contacts with all
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concerned. As to the massacres at the Sabra and Shatila refugee camps~ he stressed
that they constituted one of the most serious violations of human rights; that
although Israel would obviously wish to see less Palestinians in the world, he was
not sure whether the term "genocide" could be applied to these massacres,
considering the numbers of victims and that the massacres had been preceded by
other killings involving Lebanese and foreigners since 1975; that the problem was
one of finding the perpetrators and of bringing them to justice, of making the
distinction bet~~en acts of war and of common law; that the massacres had not taken
place in areas under Government authority, that, although his Government had spared
no effort to save human life when, the Israeli army was at the gates of Beirut, it
had no power to prevent destruction nor the loss of human life; that Israel was
responsible for the arrests in southern Lebanon; that no disappearances, summary
executions or kidnappings were taking place in areas under his Government's
authority and that his Government took responsibility for respect of the provisions
of this article in areas under its control.

363. with respect to questions raised under artciles 7, 8 and 10 of the Covenant,
the representative stated that the provisions of those articles were respected, at
least in the areas controlled by his Government; that the Lebanese Penal Law
prohibited torture by protecting the physical integrity of individuals, even when
in prison; that punishment to forced labour for life was imposed for every serious
crimes, including crimes against the security of ~he State and manslaughter against
a person under the age of 15, but that hard labour meant in effect working in
industrial or artisanal activities and not anymore in road building; that the law
allowed for a considerable number of visits to penitentiary establishments by
medical inspectors, the Public Prosecutor, the Presidents of the Courts,
representatives of the World Health Organization (WHO) and the International Red
Cross and by women's associations; that family visits were also allowed regul~rly

and that there were no limits to visits made by the lawyers concerned •

364w Replying to questions under article 9 of the Covenant, the representative
pointed out that no one, including Palestinian refugees and other foreigners, was
imprisoned for his political or other opinion in territories under his Government's
control; that while the police could not prevent arbitrary arrests by other groups,
contacts of a political nature took place to solve such problems and that persons
detained for crimes against the security of the State had to be brought before a
judge within five days; that, according to the military legal code, legal
assistance was allowed before the military procuror general, but required before
the military judge and that, if need be, legal assistance was provided by law.

365. In connection with questions posed under· articles 12 and 13 of the Covenant,
the representative explained that Palestinians who had taken refuge in Lebanon in
1948 enjoyed the right of non-refoulement, put not to definite integration in
Lebanese society, since official overall Arab policy had rightly been based on
their right to return one day to their home country; that Palestinians arriving in
Lebanon from other Arab countries, where they had first taken refuge, were given
one month's renewable stay, but that they' had to return to thair first country of
refuge; that armed Palestinians who had pledged to leave Beirut were considered as
belligerents and thus were not allowed back in Lebanon and that that explained the
verification of identity of Palestinians trying to reenter Lebanon and the measures
of refoulement to which they were subjected.

366. Replying to questions raised under article 14 of the Covenant, he explained
that the independence of judges was ensured by the High Judicial Council; that
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jud9~s could not be transferred or dismissed without their consent or without a
decision of that Council; that the Courts in areas under his Government's authority
were functioning normally; that all the requirements of due process of law existed
in Lebanon as provided for in the Covenant; and that bilateral accords had been
made with the United Kingdom and France concerning the status of British and French
soldiers stationed in Lebanon, which was similar to that of administrative
personnel at consular and diplomatic missions.

367. In reply to questions raised under article 19 of the Covenant, the
representative pointed out that Lebanese jurisprudence made a distinction between
words necessary to express an opinion and words intended to offend; that any
publication containing articles considered to be offensive towards one of the
religious communities or likely to provoke communal conflicts could be suspended;
that there was at present no censorship in Lebanon and that freedom of information
was total; that the Minister of Information did not possess discretior.ary powers,
since the possibility of recourse had always existed, particularly for abuse of
power; that silence of the administration was interpreted as implicit rejection of
the recourse, which would justify submission of the case to the Council of State;
that civil servants were expected to show a certain amount of discreetness and
neutrality and to keep professional secrecy, and that although they were free to
declare their opinions, they were required to obtain prior authorization before
publishing any articles or making any speeches.

368. As regards article 22 of the Covenant, the representative informed the
Committee that political parties of all tendencies existed in Lebanon and enjoyed
full freedom as well as protection of the law; that trade unions in Lebanon enjoyed
the right to strike once the mediation procedure conducted under the aegis of the
Ministry of Labour had faliled; that civil servants were not allowed to strike but
that this prohibition did not affect those working in municipalities.

369. In respect of articles 23 and 24, the representative informed the Committee
that no procedure for civil marriage had existed in Lebanon but that Lebanon's
private international law recognized marriages so concluded abroad; that the
difference between men and women as to inheritance rights had to be viewed, not in
isolation, but within the general framework of Muslim Law which constituted a
balanced whole in that, in this case, men would be responsible for meeting the
needs of women who, consequently, should not be entitled to the same share of
inheritance as men, but who nevertheless enjoyed financial independence within the
Muslim regime of separation of property rights, thus resulting in cohesion within
the Muslim family. As to the registration of births u church certificates of births
were not valid before the administrative authorities, which required that alll
births should be declared in the State registry. The representative explained that
the distinctions established in the Penal Code between the different categories of
minors had been based to a great extent on human evolution from childhood to
adulthood and that they were designed to reduce the risk of injustice.

370. In connection with questions posed under article 25 of the Covenant, the
representative explained that an atheist could not take part in the conduct of
public affairs, including membership of Parliament, unless he made a declarution of
affiliation to one of the religious communities recognized in Lebanon.

371. with reference to questions raised under article 26 of the Covenant, he
referred to the condition of reciprocity attached to the right of foreigners to
inherit in Lebanon and explained, that for that condition to be met, it was
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sufficient that the national legislation of the foreigner did not prohibit
foreigners, including Lebanese, to inherit from citizens of that State~ Explaining
the statement in the report that equality before the law prohibited, i.n principle,
the existence of privileges, he indicated that the expression "in principle" had
been used to cover certain marginal cases, such as that of the employees of the
Electricity Service who benefited from preferential tariffs.

372. Some members pointed out that the interpretation of genocide, referred to in
article 6 of the Covenant and mentioned by them in connection with the massacre
perpetrated at the Sabra and Shatila refugee camps in Beirut, did not correspond
with the definition given in the Genocide Convention under which it was necessary
that, for the crime of genocide to be committed, there should exist an intent to
destroy a whole people but that the crime would be committed even if the intent
existed to destroy part of a national group, as happened at those camps, and that
it was the duty of the Lebanese Government to punish those who were responsible for
it wherever they were to be found under its authority.

373. The representative stated that his interpretation of "genocide" was dictated
by consideration of terminology and did nothing to remove the horror of the Sabra
and Shatila massacres.

C. Question of the reports and general comments of the Committee

374. At its seventeenth session, the Committee resumed briefly the consideration
of the general problem of derogation and notification under article 4 of the
Covenant and its relation to the reporting system and the obligation of both the
States parties and the Committee under the Covenant, particularly article 40 which
it had begun at its sixteenth sessien. 11 A draft proposal in connection with
article 40 (1) (b) of the Covenant was submittea for the Committee's consideration
at a later stage (see CCPR/C!SR.404, para. 95).

375. At its eighteenth session, the Committee exchanged views on draft general
comments relating to articles 14 and 20, as prepared before and during that session
by its working group (see CCPR!C!SR.425 and 429).

376. At its nineteenth session, the Committee considered the draft general
comments as prepared before and during the nineteenth session by its working group
and adopted the general comments relating to articles 19 and 20 of the Covenant
(see CCPR!C!SR.447-451, 454, 457, 461 and 464 and an~ex VI to this report).
Consideration of the draft relating to articl~ 14 had to be adjourned.

377. An amended draft proposal in connection with article 40 (1) (b) of the
Covenant referring, inter alia, to article '4 was introduced, but due to lack of
time further discussion was deferred until the next session (see CCPR!C!SR.463).
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CONSIDERATION OF COMMUNICATIONS UNDER THE OPTIONAL PROTOCOLIV.

Introduction

378. Under the Optional Protocol to the International Covenant on Civil and
Political Rights, individuals who claim that any of their rights enumerated in the
Covenant have been violated and who have exhausted all available domestic remedies
may submit written communicat.ions to the Human Rights Committee for consideration.
Twenty-nine of the 75 States which have acceded to or ratified the Covenant have
accepted the competence of the Committee to deal with individual complaints by
ratifying or acceding to the Optional Protocol. These States are Barbados,
Bolivia, Canada, the Central African Republic, Colombia, Costa Rica, Denmark, the
Dominican Republic, Ecuador, Finland, Iceland, Italy, Jamaica, Madagascar,
Mauritius, the Netherlands, Nicaragua, Norway, Panama, Peru, Portugal, Saint
Vincent and the Grenadines, Senegal, Suriname, Sweden, Trinidad and Tobago,
Uruguay, Venezuela and Zaire. No communication can be received by the Committee if
it concerns a State party to the Covenant which is not also a party to the Optional
Protocol. \liictated
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379. Consideration of communications under the Optional Protocol takes place in
closed meetings (art. 5 (3) of the Optional Protocol). All documents pertaining to
the work of the Committee under the Optional Protocol (submissions from the parties
and other working documents of the Committee) are confidential. The ,texts of final
decisions of the Committee, consisting of views adopted under article 5 (4) of the
Optional Protocol, are however made public. As regards decisions declaring a
communication inadmissible, the Committee has decided that henceforth it will
normally make these decisions pUblic, substituting initials for the names of the
a~leged victim(s) and the author(s).
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380. In carrying out its work under the Optional Protocol, the Committee is
assisted by Working Groups on Communications, consisting of not more than five of
its members, which submit recommendations to the Committee on the action to be
taken at the various stages in the consideration of each case. The Committee has
also designated individual members to act as Special Rapporteurs in a number of
cases. The Special Rapporteurs place their recommendations before the Committee
for consideration.

381. The procedure for the consideration of communications received under the
Optional Protocol consists of several main stages.

(a) Registration of the communication

Communications are received by the Secretariat and are registered
in accordance with the Committee's provisional rules of procedure. They
are numbered consecutively, indicating the year of registration (e.g.
No. 1/1976).** For each session of the Committee the Secretariat prepares a

** The numbering gystem was changed at the eighteenth session of the
Committee. Previously, the reference number of each case referred, in addition to
the serial number of the case in the register, to the number of the list of
communications in which it was summarized (e.g. R.1/l) and not to the year of
registration.
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list of communications registered since the last session, which contains
summaries of new cases brought to the attention of the Committee. An annex to
the list contains summaries of communications which, although they relate to
alleged violations of human rights by States parties to the Optional Protocol,
have not yet been registered as cases by the Secretariat, but which are
brought to the attention of the Committee as borderline cases. The
Secretariat may also, when necessry, request clarification from the author
concerning the applicability of the Protocol to his communication.

(b) Admissibility of the communication

Once a communication has been registered, the Committee must decide
whether it is admissible under the Optional Protocol. The requirements for
admissibility, which are contained in articles 1, 2, 3 and 5 (2) of the
Optional Protocol, are listed in rule 90 of the Committee's provisional rules
of procedure. Under rule 91, the Committee or a Working Group (see para. 3)
may request the State party concerned or the author of the communication to
sUbmit, within a time-limit which is indicated in each such decision,
additional written information or observations relevant to the question of
admissibility of the communication. The decision to declare a communication
admissible or inadmissible rests with the Committee. The Committee may also
decide to terminate or suspend consideration of a communication if its author
indicates that he wants to withdraw the case or if the Secretariat has lost
touch with the author. A decision to declare a communication inadmissible or
otherwise to terminate or suspend consideration of it may, in a clear case, be
taken without referring the case to the State party for its observations.

(c) Consideration on the merits

If a communication is declared admissible, the Committee proceeds to
consider the substance of the complaint. In accordance with article 4 (2) of
the Optional Protocol, it requests the State party concerned to submit to the
Committee explanations or statements clarifying the matter. Under
article 4 (2), the State party has a time-limit of six months in which to
submit its observations. When they are received, the author is given an
opportunity to comment on the observations of the State party. The Committee
then normally formulates its views and forwards them to the State party and to
the author of the communication, in accordance with article 5 (4) of the
Optional Protocol. In exceptional cases, further information may be sought
from the State party or the author by means of an interim decision before the
Committee finally adopts its views.

Progress of work

a

o

i
J

r
I

382•.Since the Committee started its work under the Optional Protocol at its second
session in 1977, 147 communications have been placed before it for consideration
(124 of these were placed before the Committee from its second to its sixteenth
session: 23 further communications nave been placed before the Committee since
then, i.e. at its seventeenth, eighteenth and nineteenth sessions, covered by the
present report). During these seven years, some 305 formal decisions have been
adopted. A publication containing a selection of decisions from the first to the
sixteenth session, will be pUblis~ed in the near future.
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(a) Concluded by views under article 5 (4) of the Optional Protocol: 49

12

64

(c) Declared admissible, not yet concluded:

383. The status of the 147 communications placed before the Human Rights Committee
for consideration, so far a is as follows:

(b) Concluded in another manner (inadmissible, discontinued,
suspended or withdrawn):author
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384. At its seventeenth session, held from 11 to 29 October 1982, the Human
Rights Committee, or its Working Group on Communications, examined
31 communications s~bmitted to the Committee under the Optional Protocol.
The Committee concluded consideration of three Cdses by adopting its views
thereon. These are cases Nos. 55/1979 (Alexander Mac!saac v. Canada),
66/1980 (David A1berto Campora Schweizer v. Uruguay) and 84/1981
(Guil1ermo Ignacio Dermit Barbato and Hugo Haroldo Dermit Barbato v. Uruguay).
In one case an interim decision was taken. Five communications were declared
admissible and one inadmissible. Decisions were taken in four cases under rule 91
of the Committee's provisional rules of procedure, requesting information on
questions of admissibility from one or both of the parties. Consideration of four
cases was suspended. Secretariat action was requested in the remaining 13 cases,
mainly for the purpose of obtaining additional information from the authors to
allow further consideration by the Committee.
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385. At its eighteenth session, held from 21 March to 8 April 1983, the Human
Rights Con~ittee, or its Working Group on Communications, examined 38 communications
submitted to the Committee under the Optional Protocol. The Committee concluded
consideration of eight cases by adopting its views thereon. These are cases
Nos. 16/1977 (Daniel Monguya Mbenge et al v. Zaire)i 49/1979 (Dave Marais, Jr. v.
Madagascar») 74/1980 (Miguel Angel Estrel1a v. Uruguay») 75/1980 (Duilio Fanali v.
ItalY)J 77/1980 (Samuel Lichtensztejn v. UruguaY)J 80/1980 (Elena Beatriz Vasilskis
v. UruguaY)J 88/1981 (Gustavo Raul Larrosa Bequio v. Uruguay) and 106/1981
(Mabe1 Pereira Montero v. Uruguay). Four communications were declared admissible
and five inadmissible. Decisions were taken in six cases under rule 91 of the
Committee's provisional rules of procedure requesting information on questions of
admissibility from one or both ef the parties. Consideration of one case was
discontinued. Secretariat action was requested in the remaining 14 cases, mainly
for the purpose of obtaining additional information from the authors to allow
further consideration by the Committee.

386. At its nineteenth session, held from 11 to 29 July 1983, the Human Rights
Committee, or its Working Group on Communications, examined 48 communications
submitted to the Committee under the Optional Protocol. The Committee concluded
consideration of six cases by adopting its views thereon. These are cases
Nos. 43/1979 (Ado1fo Drescher Ca1das v. Uruguay») 90/1981 (Luyeye Magana
ex-Philibert v. Zaire») 92/1981 (Juan Almirati Nieto v. Uruguay») 105/1981
(Luis A1berto Estradet Cabreira v. UruguaY)J 107/1981 (Elena Quinteros A1meida and
Maria del Carmen A1meida de Quinteros v. Uruguay) and 108/1981 (Car10s Varela Nuftez
v. Uruguay). Four communications were declared admissible and two inadmissible.
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Issues arising

389. Among the substantive issues that have been examined by the Committee are the
right to life (art. 6 of the Covenant), e.g., No. 45/1979), the right not to be
subjected to tort~re or to cruel, inhuman 'or degrading treatment (art. 7 of the
Cov~nant, e.g., No. 63/1979), the right to be treated humallely during imprisonment
(art. 10 of the Covenant; e.g., No. 49/1979), the right to access to counsel and
to a fair trial without undue delay (~~ts, 9 and 14 of the Covenant, e.g.,
No. 28/1978), the right of an alien not to be unlawfully expelled (art. 13 of the
Covenant, ~.g., No. 58/1979), the right to freedom of expression (art. 19 of the
Covenant, e.g. nos. 44/1979, 61/1979), the right to e~~age in political activity

387. The texts of the views adopted by the Committee at its seventeent.h, eighteenth
and nineteenth sessions are reproduced in annexes VII to XXIII of the present
report. The texts of seven decisions on inadmissibility, adopted at th~

Comm~tteels eighteenth and nineteenth sessions (Nos. 104/1981, J.R.T. snd
W.G. Party v. Canada) 127/1982, C.A. v. Italy, 128/1982, L.A. on beha~~ of U.R. v.
Uruguay; 129/1982, I.M. v. Norway, 130/19ij2, J.S. v. Canada, 136/1983, x.
(a non-governmental organizat~on) on behalf of S.G.F. v. Uruguay and 137/1983,
X. (a non-governmental organization) on behalf of J.F. v. Uruguay), are reproduced
in annexes X~IV to XXX.

388. A number of issues pertaining to questions relating to the admissibility of
communications have been de~lt with in the Committee's earlier reports to the
General Assembly or in the Committee's decisions on particular communications.
These issues concerned, in particular, (a) the standing of the author, (b) the
relevance of the date on which the Covenant and the Optional Protocol have entered
into force for the State party concerned and events alleged to have taken place
:'~~ ior to that date, (c) the question when the alleged victim is ·subject to the
jurisdiction" of the State party for the purposes of article 1 of the Optional
Protocol (e.g., No. 52/1959); (d) the application 01: article 5 (2) (a) of the
Optional Protocol which precludes consideration by tt~e Committee if the same matter
is being examined under another procedure of international investigation or
settlement and (e) the application of article 5 (2) (b) of the Optional Protocol
concerning the exhaustion of domestic remedies. The conditions of admissibility
set out in article 3 of the Optional Protocol (relating to anonymous
communications, abuse of the right of submission and inadmissibility of
communications which are considered incompatible with the provisions of the
Covenant) have also been relevant to the examination of a number of
communications. Furthermore, the Committee has taken into account reservations
made by States parties precluding consideration of communications if the same
matter has been considered under another procedure of international investigation
or settlement. In that connection, the Committee has'recogni~ed that consideration
by the European Commission of Human Rights constitutes another procedure of
international investigation within the m~aning of article 5 (2) (a) of the Optional
Protocol.

.. :-~~~::,~ '."--- - ----~_. -----

'1
I
ii: Decisions were taken in seven cases under rule 91 of the Committee's rules of

~\ procedure, requesting information on questions of admissibility from one or both of
the parties. Consideration of two cases was suspended. Consideration of nine
cases was disc0ntinued (some ~f which concern in substance the same matter,
submitted individually by several alleged victims). Secretariat action was
requested in the remailL~ng18cases.mainlyfor the collection of further
information.
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(art. 25 of the Covenant, e.g., No. 34/1978), the right not to be subjected to
discrimination on the ground of sex (art. 26 of the Covenant, e.g., No. 35/1978),
and the rights of minorities (art. 27 of the Covenant, e.g., No. 24/1977). The
Committee has alsa examined communications involving derogation from provisions of
the Covenant by States parties pursuant to article 4 of the Covenant (e.g., No.
46/1979).

390. With respect to the question of burden of proof, the Committee has held that
this "cannot rest alone on the author of the communication, especially considering
that the author and the state party do not always have equal access to the evidence
and that frequently the state party alone has access to relevant information"
(No. 30/1978). Furthermore, the Committee has held that the State party is under
an obligation to investigate the authors' allegations and that "a refutation of
these allegations in general terms is not sufficient" (No. 11/1977).

Question of action subsequent to the adoption of the Committee's views under the
Optional Protocol or to a decision declaring a communicatior to be inadmissible

391. At the seventeenth session, the Chairman of the Committee invited the members
to express their views on the question raised by the Chairman of the Working Group
on Communications, namely, the reconsideration of the Committee's decisions, at t.le
request either of the authors of communications or of the States parties concerned
and the "follow-up" action which the Committee could take to ensure that its views
were respected by States parties.

392. Some members were of the opinion that nothing in the Covenant and the Optional
Protocol, which were the legal basis for the Committee's functions and limits,
empowered the Committee to reconsider its views on communications or to ensure
their implementation, that the Committee could have no inherent powers that had not
been given to it explicitly by States parties and that it therefore had no
competence to initiate the review of a case already concluded, that there was
nothing in the Optional Protocol to prevent an individual from submitting a further
communication if he was not satisfied with the Committee's views, or if he
considered that there were facts or evidence to which attention should be drawn,
and the question would then become one of admissibility of the new communication,
that the Conwittee was a sui ge~eris body, with no jUdicial powers and that the
implementation of its views was l~ft to the good-will of the State party concerned,
that the question of the monitoring af the implementation of those views in the
absence of a clear legal mandate to tt?at effect, might even be contrary to
Article 2, paragraph 7, of the Charter of the United Nations relating to
non-interference by the United Nations in the internal affairs of States, that
States parties could, if they so wish, use the amendment procedure und~r article 11
of the Protocol, an easy matter at the current stage, when there were only
28 States parties to the Protocol, that if the Committee took it upon itself to
change procedures for which explicit ratification was required, its action could be
taken as a warning to States to think twice before ratifying the Optional Protocol,
since there was no prediction what additional obligations and procedures the
Committee would attach to that instrument, and that no useful progress could be
made in trying to press States to do what they were not obliged to do.

393. The majority of members, however, pointed out that the Committee could not let
its work under the O?tional Protocol degenerate into an exercise of futility, that
due consideration had to be paid to both the letter and spirit of the Covenant, and
~hat ~.lere the Committee believed that certain appropri:te action was reasonably

~93-

;]

;1
1'1
'I
. ,,
;,1

:i

. i
i

1

I
·1

~]
, -I

; ~ll
".

:1



'i

OpeL to it, or was not expressly prohibited, the Committee should take it and that
the Optional Protocol allowed considerable latitude for interpretation since many
issues were not specifically covered by its provisions. Several such issues were
cited, as well as decisions and steps taken previously by the Committee, but which
could not be traced back directly to the Covenant or the Optional Protocol.
Considering that the Optional Protocol did not provide for the principle of
res jUdicata as far as the Committee's decisions were concerned, and that the
Committee's rules of procedure allowed for a review of a decision on admissibility,
reconsideration of a communication should be possible, but only as an exception,
not as a rule, that it should primarily be based on new facts, although legal
arguments adduced at a later stage could not be entirely excluded, that a new rule
to that effect may not be desirable at the present stage, but that if one was
ultimately to be drawn it should be an enabling rule whose effect would be to
impose limitations and to discourage abuses. As to the question of whether the
Committee was entitled to monitor the implementation of its decisions under the
Optional Protocol, it was pointed out that, whereas the Committee had no executive
powers enabling it to enforce its views, it could nevertheless do something to
bring redress, or end continued violations, of the victim's rights after
transmission of its views to the State party concerned. Moreover, it was clear
from the preamble of the Protocol and article 2 (3) of the Covenant that the States
parties intended the Covenant to be implemented. When a victim was clearly within
the jurisdiction of a State and not in direct communication with the Committee, the
Committee should indicate in its views that he might avail himself of certain
remedies and the Committee should request the State party to communicate the entire
decision to the victim and should also be requested to inform the Committee of any
developments.

394, It was recalled that at the fifteenth session, the Committee decided that in
the letter of transmittal accompanying the Committee's views, the State party would
be reque~ted to inform the Committee of the action it had taken on the particular
case and it was pointed out that the decision had been taken to the satisfaction of
all members and that it could be assumed that the decision had been implemented and
applied to all views adopted by the Committee.

395. At its nineteenth session, the Committee resumed consideration of these
questions in relation to particular cases in closed meetings. It noted that in
three cases the author of the cormnunication has requested reconsideration of the
Committee's decision to declare the communication inadmissible, but the Committee
found no reason to justify the ac!tion requested.

396. In three other cases the Committee has been informed by the State party of
legislative or other measures that hav~ been or are being taken in response to the
Committee's views. The State& parties qvncerned are Canada, Finland and Mauritius
and the texts of their notes conveying this information are reproduced in
annexes XXXI to XXXIII to this report. The Committee welcomes the co-operation of
these States and their positive response to the views which it has exp~essed.
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V. FUTURE MEETINGS OF THE COMMITTEE
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398. Members of the Committee agreed that the current practice in which the
Committee adopted its annual report at the end of its summer session and
transmitted it through the Economic and Social COuncil to the General Assembly
was extremely useful and desirable because it enabled the General Assembly to
consider as complete and up-to-date a report as possible on the work of the
Committee, and that the Committee could rely on the Council's understanding and
co-operation.

397. At its eighteenth session, the Committee was informed of Economic and Social
Council decision 1983/101, of 4 February 1983, in which the Council had invited it
to consider the possibility of rescheduling its meetings so that, starting in 1984,
its report could be submitted to the General Assembly through the Economic and
Social Council at its first regular session. Pursuant to that decision,
consideration of the report of the Human Rights Committee was already scheduled for
the Council's first regular session of 1984 (1-25 May 1984). Attention of the
Committee was drawn to the fact that if that request was acceded to, the
Committee's report for the cur~ent year might be adopted at the October session
(24 October-ll November 1983) end submitted to the Economic and Social Council at
its first regular session in 1984, that the activities of the Committee for the
period from October 1982 to October 1983 would therefore not be reviewed by the
General Assembly until its thirty-ninth session to be held in late 1984, and that,
unless the Committee rescheduled its sessions, its future reports would not be
considered by the General Assembly until one year after their adoption.

399. The representative of the Secretary-General stated that he would undertake
further consultations with the Council's secretariat and bring the views of the
Committee to the attention of the Council at its first regular session, 1984.



',t. •..

-96-

Do

Cz

E

De

De

Co

Ch

Co

Ce

Bu

Do

By

Ca

Be

Au

Ba

Au

Af

ADOPl'ION 01' THB REPORTVI.

Notes

11 Por details, see Official Records of the General ~ss.ablY, Thirty-seventh
Session, Supplement No. 40 (A/37/40), paraB. 26 and 27.

!I Official Records of the General Assembly, Thirty-second Sesslon,
Supplement No. 44 (A/32/44 and Carr.l), annex IV.

~ Ibid., Thirty-sixth Session, Supple~nt Ne. ~ (A/36/40), annex V.

y ~., annex VI.

11 ~., Thirty-seventh Session, Supplement No. 40 (A/37/40),
paras. 340-344.

400. At ita 463rd and 464th meetings held on 28 and 29 July 1983, the eommittee
considered the draft of its seventh annual report covering the activities of the
Ca.aittee at its seventeenth, eighteenth and nineteenth se.8ions, hel~ in 1982 and
1983. The report, a8 amended in the course of the discus.ions, w.s adopted by the
Committee unanimously.

!I Por details, see CCPR/C/SR.393 and 406.

~ Pbr the views exchanged by the member. of the eo..itt••, ...
CCPR/C/SR. 414.
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ANNEX I

A. States parties to the International Covenant on Civil and
Political Rights

t
!
I .

I:
I
I
.'T-,

:·········.'1·.·:.··.·.·

I~

i
;'

r.

I',to"

8.

Date of entry
into force

23 April 1983

23 March 1976

13 November 1980

12 November 1982

21 July 1983

23 March 1976

23 March 1976

19 August 1976

8 August 1981

23 March 1976

23 March 1976

23 March 1976

23 March 1976

23 March 1976

14 December 1981

23 March 1976

4 April 1978

23 March 1976

14 Apri11982

10 December 1978

5 January 1973 (a)

Date of receipt of
the instrument of
ratification or
accession (a)

23 January 1983 (a)

13 August 1980

21 April 1983

10 September 1978

12 August 1982 (a)

State party

Afghanistan

Austria

States parties to the International Covenant on Civil and Political
Rights and to the Optional Protocol and States which have made the
declaration under article 41 of the Covenant, as at 31 July 1983
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Australia

Bulgaria 21 September 1970

Ecuador 6 March 1969

Bolivia

Byeloru8sian Soviet SOCialist Republic 12 November 1973

Canada 19 May 1976 (a)

Belgiwa

Barbados

Egypt 14 January 1982

Denmark 6 January 1972

Democratic People's Republic of Korea 14 September 1981 (a)

Central African Republic 8 May 1981 (a)

Chile 10 February 1972

Dominican Republic 4 January 1978 (a)

Czechoslovakia 23 December 1975

Cyprus :2 April 1969

Costa Rica 29 November 1968

Colombia 29 October 1969

nd
he
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State party

El Salvador

Finland

France

Gabon

Gambia

German Democratic Republic

Germany, Federal Republic of

Guinea

Guyana

Date of receipt of
the instrument of
ratification or
accession (a)

30 November 1979

19 August 1975

4 November 1980 (a)

21 January 1983 (a)

22 March 1979 (a)

8 November 1973

17 December 1973

24 January 1978

15 February 1977

Date of entry
into force

29 February 1980

23 March 1976

4 February 1981

21 Apr il 1983

22 June 1979

23 March 1976

23 March 1976

24 April 1978

15 May 1977

.,
j
1

Hungary

Iceland

India

Iran (Islamic Republic of)

Iraq

Italy

Jamaica

Japan

Jordan

Kenya

Lebanon

Libyan Arab Jamahiriya

Madagascar

Mali

Mauritius

17 January 1974

22 August 1979

10 April 1979 (a)

24 June 1975

25 January 1971

15 September 1978

3 October 1975

21 June 1979

28 MaY,1975

'1 May 1972 (a)

3 November 1972 (a)

15 May 1970 (a)

21 June 1971

16 July 1971{ (a)

12 December 1973 (a)
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23 March 1976

22 November 1979

10 July 1979

23 March 1976

23 March 1976

15 December 1978

23 March 1976

21 September 1979

23 March 1976

23 March 1976

23 March 1976

23 March 1976

23 March 1976

23 March 1976

23 March 1976
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B. States parties to the Optional Protocol

Barbados 5 January 1973 (a) 23 March 1976

Bolivia 12 August 1982 (a) 12 November 1982

Canada 19 May 1976 (a) 19 August 1976

Central African Republic 8 May 1981 (a) 8 August 1981

Colombia 29 October 1969 23 March 1976

Costa Rica 29 November 1968 23 March 1976

Denmark 6 January 1972 23 March 1976

Dominican Republic 4 January 1978 (a) 4 Apri.1 1978

Ecuador 6 March 1969 23 March 1976

Finland 19 August 1975 23 March 1976

Iceland ~2 August 1979 (a) 22 November 1~: /9

Italy 15 September 1978 15 December 1978

Date of entry
into force

23 March 1976

Date of receipt of
the instrument of
ratification or
accession (a)

16 OCtober 1973

20 May 1976 20 August 1976

11 June 1976 (a) 11 September 1976

1 April 1970 23 March 1976

10 May 1978 10 August 1978

24 September 1982 (a) 24 December 1982

2 June 1971 23 March 1976

1 November 1976 (a) 1 February 1977

State party

Union of Soviet Socialist Republics

united Kingdom of Great Britain and
Northern Ireland

United Republic of Tanzania

Uruguay

Viet Nam

Venezuela

Yugoslavia

Zaire

t

I;
I,-
I
I-
I,:
I
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f entry
force

1976

t 1976

nber 1976

1976

: 1978

ler 1982

1976

lry 1977

1976

er 1982

1976

1981

1976

1976

i976

L978

L976

1976

:r l~: /9

~r 1978

Date of receipt of
the instrument of
ratification or Date of entry

State party accession (a) into force

Jamaica 3 OCtober 1975 23 March 1976

Madagascar 21 June 1971 23 March 1976

Mauritius 12 December 1973 (a) 23 March 1976

Netherlands 11 December 1978 11 March 1979

Nicaragua 12 March 1980 (a) 12 June 1980

Norway 13 September 1972 23 March 1976

Panama 8 March 1977 8 June 1977

Peru 3 October 1980 3 January 1981

EOrtugal 3 May 1983 3 August 1983

Saint Vincent and the Grenadines 9 November 1981 (a) 9 February 1982

Senegal 13 February 1978 15 May 1978

Suriname 28 December 1976 (a) 28 March 1977

Sweden 6 December 1971 23 March 1976

Trinidad and Tobago 14 November 1980 (a) 14 February 1981

Uruguay 1 April 1970 23 March 1976

Venezuela 10 May 1978 10 August 1978

Zaire 1 November 1976 (a) 1 February 1977

C. States which have made the declaration under article 41
of the Covenant

State party Valid from Valid until

Austria 10 September 1978 Indefinitely

Canada 29 October 1979 Indefinitely

Denmark 23 March 1976 Indefinitely

Finland 19 August 1975 Indefinitely

-101-
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State party Valid from Valid until

i:
Germany, Federal Republic of 28 March 1979 27 March 1986

I"

Iceland 22 August 1979 Indefinitely
l~

Italy 15 September 1978 Indefinitely
I,
I

I Netherlands 11 December 1978 Indefinitely

I New Zealand 28 December 1978 IndefinitelyI'
Norway 23 March 1976 Indefinitely

Senegal 5 January 1981 Indefinitely

Sri Lanka 11 June 1980 Indefinitely
I;~

Sweden 23 March 1976 Indefinitely
1 ~;

,- United Kingdom of Great Britain
i-'. and Northern Ireland 20 May 1976 Indefinitely>

B2
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Country of nationality

Austria

Tunisia

Venezuela

Iraq

France

united Kingdom of Great Britain
and Northern Ireland

Yugoslavia

Romania

Sri Lanka

Union of Soviet Socialist Republics

Nicaragua

Germany, Federal Republic of

Senegal

Ecuador

Norway

Canada

German Democratic Republic

Cyprus

Membership of the Human Rights Committee

Mr. Leonte HERDOCIA ORTEGA *

Mr. Andreas V. MAVROMMATIS *

Mr. Christian TOMUSCHAT **

Mr. Jul io mADO VALLEJO **

Mr. WaIter TARNOPOLSKY *

Mr. An~toly Petrovich MOVCHAN *

Mr. Torkel OPSAHL **

Mr. Birame NDIAYE **

Mr. Bernhard GRAEFRATH **

Mr. Vladimir HANGA *

Name of member

Mr. Andres AGUILAR *

Mr. Mohammed AL DOURI *

Mr. Nejib BOUZIRI **

Mr. Joseph A. L. COORAY **

Mr. vojin DIMITRIJEVIC **

Mr. Felix ERMA~JRA * ,

Mr. Roger ERRERA **

Sir Vincent EVANS *

'.

:!

Term expires on 31 December 1984.

Term expires on 31 December 1986.

*
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ANNEX III

Submission of reports and additional information by States partiesunder article 40 of the Covenant during the period under review*

A. Initial reports

States parties

Central African
Republic

Democratic
People's
Republic
of Korea

Dominican
Republic

Egypt

El Salvador

Gambia

India

Lebanon

Saint Vincent
and the
Grenadines

Sri Lanka

Date due

7 June 1982

13 December 1982

3 April 1979

13 April 1983

28 February 1981

21 .June 1980

9 July 1980

22 March 1977

8 Februaly 1963

10 September 1981

Date of
submission

NOT YET RECEIVED

NOT YET RECEIVED

NOT YET RECEIVED

NOT YET RECEIVED

2 June 1983

25 April 1983

4 July 1983

6 April 1983

NOT YET RECEIVED

23 March 1983

Date of written reminder(s)
sent to States whose reports
have not yet been submitted

(1) 25 April 1980
(2) 27 August 1980
(3) 27 November 1981 Leb

Uru

Pan

Sta

Tun

-104-

* From 31 July 1982 to 29 July 1983 (end of sixteen~h session to end ofnineteenth session).
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Trinidad and
Tobago

zaire

20 March 1980 NOT YET RECEIVED .(1) 7 December 1981
(2) 2 December 1982

31 January 1978 NOT YET SUBMITTED (1) 14 May 1979
(2) 23 April 1980
(3) 29 August 1980
(4) 31 March 1982
(5) 1 December 1982

due
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Date of written rerninder(s)
sent to States whose reports
have not yet been submitted

Date of
submission

NOT YET RECEIVED

NOT YET RECEIVED

NOT YET RECEIVED

NOT YET RECEIVED

NOT YET RECEIVED

NOT YET RECEIVED

NOT YET RECEIVED

NOT YET RECEIVED

NOT YET RECEIVED

Date due

6 June 1983

4 February 1983

4 February 1983

4 February 1983

-105-

30 January 1983

21 March 1983

21 March 1983

21 March 1983

, 4 February 1983

Second periodic reports of States parties due in 1983**B.

Co Additional information submitted subsequent to the examination
of the initial reports by the Committee

State party Date of submission

Tunisia 28 June 1983

** For a complete list of States parties whose second periodic reports are
due in 1983, see CCPR!C/28.

I
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States parties

Zaire

) Czechoslovakia
ts
r- German

Democratic
Republic

Libyan Arab
Jamahiriya

Tunisia

Irar:
(Islamic
Republic of)

f
Lebanon

f
Uruguay

I, Panama
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Letter dated 25 October 1982, concerning pUblicity for the work of theHuman Rights Committee, from the Chairman of the Human Rights Committeeaddressed to the Secretary-General

2. The Committee observes that the Secretary-Generalis report deals exclusivelywith the financial aspects of the proposed publication, and dues not explain thereasons why the Committee considers that the availability of its public documentsin annual bound volumes is necessary to ensure the maximum effectiveness of itswork in promoting human rights in accordance with the Covenant. It is clearlyimportant that the General Assembly, when ex~mining the matter, should be aware ofthe Committee's reasons.

4. Since the Committee itself is engaged in a continuing dialogue with Statesparties to the Covenant, it is essential for its purposes alone that the recordsand documents in question should always be available in a convenient and durableform. But the information contained therein is also believed to be of exceptionalinterest and value to national authorities, non-governmental organizations,teachers, researchers and others concerned with 'the promotion o£ human rightsthroughout the world.

3. One of the main functions of the Committee is to examine reports from Statesparties to the Covenant on the measures taken by them to give effect to the rightsrecognizEld in the Covenant, on the progress m.:lde in the enjoyment of those rightsand on any factors and difficulties affecting the implementation of the Covenant.The Committee examines these reports in public meetings in the presence ofrepresentatives of the reporting States. The r€pc~ts themselves, together with theproceedings at which they are examined, constitute a unique record and source ofinformation on the measures taken under different legal, political and socialsystems to implement the rights set forth in the Covenant, and on difficultiesencountered and means of dealing with them. The summary records also cOver theCommittee's discussions of numerous other important questions that arise in thecourse of its work.

6. The Committee also notes that the Secretary-Genera1's repo~t takes no accountof probable sales of the annual bound volumes. The Committee believes that therewould be a considerable market for them, which should enable m~ch of the initialfinancial outlay to be recouped.

1. The Human Ri9hts Committee, of which I have the honour to be the Chairman, hasthis week been shown the report of the Secretary-General on publicity for the workof the Committee, a/ the purpose of which is to inform the General Assembly of thefinancial implications of making available annually the official records of theCommittee in two bound volumes: one volume to contain the summary records ofpublic meetings of the Committee and a second volume to contain other publicdocuments of the Committee.

5. It is, therefore, in order that the maximum use can be made of thisinformation with a view to furthering the objectives of the Covenant, that theCommittee attaches such importance to its request for the annual bound volumes. Ifthe documentation in question remains in fascicu1e form only, it will inevitably befar less easily accessible, and a great deal of the value of the work of theCommittee will be lost.
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7. Finally, the Committee would urge that the General Assembly should endorse the
proposals in paragraphs 12 and 13 of the report of the Secretary-General, !I
whereby the volumes would be produced in four languages (the records and documents
already being available in these four languages). For the reasons already given
above, this would clearly be preferable to the admittedly less expensive
alternative of only two languages, as offered in paragraph 9.

8. I am to request, on behalf of the Committee, that this letter should be laid
before the General Assembly for consideration with the Secretary-GeneralIs report
under reference.

(Signe~) Andreas V. MAVROMMATIS
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!!/ A/37/490 of 4 October 1982.
"

Notes
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ANNEX V

Decision recommending the inclusion of Arabic among the official
and working languages of the Human Rights Committee ~ El

The Human Rights Committee,

Aware of the need to achieve greater international co-operation and to promote
harmonization of ~ctivities in the field of human rights,

Aware of the need for the promotion of civil and political rights in the Arab
countries and of the interest of these countries in ensuring the full effectiveness
of the work of the Human Rights Committee,

Bearing in mind General Assembly resolution 3190 (XXVIII) of 18 December 1973,
34/226 of 20 December 1979 and 35/219 of 17 December 1980 relating to the
introduction of Arabic as an official and working language in the General Assembly
and its main committees,

1. Recommends the inclusion of Arabic among its official and working
languages, and requests the Secretary-General to take the appropriate steps to that
end»

2. Requests the Secretary-General to ensure the publication of an official
translation into Arabic of the text of the Bill of Rights containing the Universal
Declaration of Human Rights, the International Covenant of Economic, Social and
Cultural Rights, the International Covenant on Civil and Political Rights and the
Optional Protocal thereto.

Notes

~ Adopted by the Committee at its 436th meeting (eighteenth session) on
8 April 1983.

~ For the discussion in the Committee, see CCPR/C/SR.424 and 436.
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ANNEX VI

General commen~s a/ under article 40, paragraph 4, of
the Covenant W El Y

General comment 10 (19) ~ (article 19)

1. Paragraph 1 requires protection of ·the right to hold opinions without
interference". This is a right to which the Covenant permits no exception or
restriction. The Committee would welcome information from States parties
concerning paragraph 1.

2. Paragraph 2 requires protection of the right to freedom of expression, which
includes not only freedom to "impart information and ideas of all kinds", but also
freedom to ·seek" and "receive" them "regardless of frontiers· and in whatever
medium, "either orally, in writing or in print, in the form of art, or through any
other media" of one~s choice. Not all States parties have provided information
concerning all aspects of the freedom of expression. For instance, little
attention has so far been given to the fact that, because of the development of
modern mass media, effective measures are necessary to prevent such control of the
media as would interfere with the right of everyone to freedom of expression in a
way that is not provided for in paragraph 3.

3. Many reports of States parties confine themselves to mentioning that freedom
of expression is guaranteed under the Constitution or the law. However, in order
to know the precise regime of freedom of expression, in law and in practice, the
Committee needs in addition pertinent information about the rules which either
define the scope of freedom of expression or whic~ 'set forth certain restrictions,
as well as any other conditions which in 'practice affect the exercise of this right.
It is the "interplay between the principle of freedom of expression and such
limitations and restrictions which determines the actual scope of the individual's
right.

4. Paragraph 3 expressly stresses that the exercise of the right to freedom of,
expression carries with it speci&l duties and responsibilities and, for this
reason, certain restrictions on that right are permitted which may relate either to
the interests of other persons or to those of the community as a whole. However,
when a State party imposes certain restrictions on the exercise of freedom of
expression, these may not put in jeopardy the right itself. Paragraph 3 lays down
conditions and it is only subject to these conditions that restrictions may be
imposed: the restrictions must be "provided by law", they may only be imposed for
one of the purposes set out in sUbparagraphs (a) and (b) of paragraph 3, and they
must be justified as being ~necessary" for that State party for one of those
purposes.

General comment 11 (19) (article 20)
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1. Not all reports submitted by States parties have provided sufficient
information as to the implementation of article 20 of the Covenant. In view of the
nature of article 20, States parties are obliged to adopt the necessary legislative
measures prohibiting the actions referred to therein. However, the reports have
shown that in some States such actions are neither prohibited by law nor are
appropriate efforts intended or made to prohibit them. Furthermore, many reports j
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failed to give sufficient information concerning the relevant national legislation
and practice.

2. Article 20 of the Covenant states that any propaganda for war and any advocacy
of national, racial or religious hatred that constitutes incitement to
discrimination, hostility or violence shall be prohibited by law. In the opinion
of the Committee, these required prohibitions are fully compatible with the right
of freedom of expression as contained in article 19, the exercise of which carries
with it special duties and responsibilities. The prohibition under paragraph 1
extends to all forms of propaganda threatening or resulting in an act of aggression
or breach of t~e peace contrary to the Charter of the United Nations, while
paragraph 2 is directed against any advocacy of national, racial or religious
hatred that constitutes incitement to discrimination, hostility or violence,
whether such propaganda or advocacy has aims which are internal or external to
the State concerned. The provisions of article 20, paragraph 1, do not prohibit
advocacy of the sovereign right of self-defence or the right of peoples to
self-deteLmination and independence in accordance with the Charter. For article 20
to become fully effective there ought to be a law making it clear that propaganda
and advocacy as described therein are contrary to public policy and providing for
an appropriate sanction in case of violation. The Committee, therefore, believes
that States parties which have not: yet done so should take the measures necessary
to fulfil the obligations contained in article 20, and should themselves refrain
from any such propaganda or advocacy.

Notes

~/ For the nature and purpose of the general comments, see Official Records
of the General Assembly, Thirty-sixth Session, Supplement No. 40 (A/36/40),
annex VII, introduction.

El For the text of the General Comments already adopted by the Committee,
see Official Records of the Gen~ral Assembly, Thirty-sixth Session, Supplempnt
No. 40 (A/36/40) annex VII and ibid., Thirty-seventh Session, Supplement No. 40
(A/37/40), annex V. Also issued separately in documents CCPR/C/21 and
CCPR/C/21/Add.l.

£/ Adopted by the Committee at its 46lst and 464th meetings (nineteenth
session), held on 27 and 29 July 1983.

~ Also issued separately in document CCPR/C/2l/Add.2.

e/ The number in parenthesis indicates the session at which the general
comment was considered.
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ANNEX VII

Views of the Human Rights Committee under article 5 (4)
of the Optional Protocol to the International Covenant

on Civil and POlitical Rights

concerning

Communication No. 55/1979

Submitted by: Alexander MacIsaac (represented by Etel Swedahl)

Alleged victim: Alexander MacIsaac

State Party concerned: Canada

Date of communication: 3 July 1979

Date of decision on admissibility: 25 July 1980

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and POlitical Rights,

Meeting on 14 October 1982,

Having concluded its consideration 0,: communication No. 55/1979 submitted to
the Committee by Alexander MacIsaac under the Optional Protocol to the
International Covenant on Human Rights,

Having taken into account all written information made available to it by the
author of the communication and by the State party concerned,

adopts the following:

VIEWS UNDER ARTICLE 5 (4) OF THE OPl'IONAL PROTOCOL

1. The author of this communication (initial letter dated 3 July 1979 and a
further letter dated 21 April 1980) is Alexander MacIsaac, a CanaJian citizen,
residing in Kingston, Ontario, Canada. He is represented by Etel Swedahl.

2.1 The author alleges that he is a victim of a a breach by Canada of
article 15 (1) of the International Covenant on Civil and Political Rights.
The relevant facts which are not in dispute, are as follows:

2.2 On 26 November 1968, the author was sentenced to a term of eight years
imprisonment on counts of armed robbery. On 21 March 1972, after serving circa
three years and four months, the author was released on parole from a federal
penitentiary in Campbellford, Ontario. On 27 June 1975, he was convicted of a
criminal offence while still being on parole and, on 25 July 1975, he was sentenced
to a term of 14 months imprisonment. Pursuant to the conviction, by operation of
the Parole Act 1970, the time which the author had spent on parole from
21 March 1972 to 27 June 1975 (three years, three months and six days) was
automatically forfeited and he was required to re-serve that time. The author was
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again released on 7 May 1979, to serve the remaining part of his sentence undermandatory supervision.

2.3 On 15 October 1977, the Criminal Law Amendment Act 1977 was proclaimed inforce. The new law, inter,alia, repealed certain provisions of the Parole Act 1970and, in effect, abolished autom~tic forfeiture of time spent on parole (forfeitureof parole) upon subsequent convi,~tion for an indictable offence committed whilestill on parole. The Criminal Law Amendment Act 1977 now stipulates that onlythe sanction of revocation of parole is presently applicable to persons on parole,which sanction is invoked at the discretion of the National Farole Board ratherthan automatically by law upon conviction of an indictable offence.Section 31 (2) (a) of the Criminal Law Amendment Act 1977 provides further that,upon revocation of parole, any time that a person had spent on parole after thecoming into force of this provision, that is after 15 October 1977, is creditedagainst his/her sentence. Consequently, a person presently in the position inwhich the author found himself on 27 June 1975 would not necessarily attract anysanction concerning revocation of parole and, even if such a sanction were to beinvoked, would not be required to re-serve the period of time spent on parole after15 October 1977.

2 0 4 The author claims that, by specifying that section 31 (2) (a) of the CriminalLaw Amendment Act 1977 shall not be retroactive, the Government of Canada hascontravened article 15 (1) of the Covenant. He submits that section 31 (2) (a), inproviding that time spent on parole after 15 October 1977 is not to be re-served inprison upon revocation of that parole, constitutes a lighter penalty within themeaning of article 15 of the Covenant. He further submits that, contrary toarticle 2 (2) of the Covenant, the Government of Canada has failed to enactlegislation to give effect to article 15.

2.5 The author submits that in the present state of the law in Canada, anyrecourse to domestic courts, for the purpose of obtaining the remedy he seeks,would be futile. He therefore endeavoured to seek relief by applying, on5 September 1978, for the Royal Prerogative of Mercy. This recourse wasunsuccessful and the author claims that the rejection by the Government of Canadaof the application for an executive remedy, that is to say the exercise of theRoyal Prerogative of Mercy, constitutes a violation of article 2 (3) (a) of theCovenant.

2.6 The author maintains that there are no further domestic remedies to exhaust,and states that the same matter has not been submitted to any other internationalprocedure of investigation. The author, in conclusion, states that the object ofhis submission is to seek redress of the alleg~d viOlation by the State party ofarticle 15 of the Covenant and, specificqlly, to obtain an amendment ofsection 31 (2) (a) of the Criminal Law Amendment Act 1977, so as to make thatsection compatible with article 15 ef the Covenant.

3. By its decision of 10 October 197~l, t~e Working Group of the Human RightsCommittee transmitted the commu~lication under rule 91 of the provisional rules ofprocedure to the State paxty concerned, requesting information and observationsrelevant to the questior.~ of a.dmissibility of the communication.

4. By a nc)te dated 24 March 1980, the State party objected to th~ admissibilityof the conm,unication on the ground that the communication was incompatible with theprovisions of the International Covenant on Civil and POlitical Rights and as such
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was inadmissible under article 3 of the Optional Protocol to the Covenant. The
State party contested in particular that Canada was in breach of article 15 of
the Covenant by not makin~ retroactive section 31 of the Criminal Law Amendment
Act 1977. In support of these arguments, it was submitted that the word "penalty"
in article 15 of the Covenant referred to the punishment or sanction decreed by law
for a particular offence at the time of its commission. Therefore, in respect of a
particular criminal act, a breach of the right to a lesser penalty can only occur
when there is a reduction of the punishment which can be imposed by a courtJ parole
was the authority granted by law to a person to be at large during his term of
imprisonmentJ it did not reduce the punishment which, according to law, could be
imposed for a given offence, but rathex dealt with the way a sentence would be
served. The state party further maintained that the relevant provisions of the
Criminal Law Amendment Act 1977 did not reduce the penalty which the law decrees
for any given criminal offence and that, therefore, the new provisions did not
result in a "lighter penalty" within the meaning of article 15 of the Covenant.
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(a) That article 15 of the International Covenant on Civil and Political
Rights deals only with criminal pe~alties imposed by a criminal court for a
particular criminal offence, pursuant to criminal proceedingsJ

(b) That the forfeiture of parole is not a criminal penalty within the
meaning of article 15 of the Covenant;

7.3 The State party submits that there are various kinds of penalties: these may
be criminal, civil or administrative. This distinction between criminal penalties
and administrative or disciplinary ones, the State party argues, is generally
accepted. Criminal penalties, it further submits, are sometimes referred to as
-formal punishment" while the administrative penalties are referred to as "informal
punishment Cf

•

7.2 The State party further elaborates on the definition of the word "penalty" as
used in article 15 (a) of the Covenant.

(c) That by replacing forfeiture of parole by revocation of parole it did not
substitute a "lighter penalty" for the "commission of an indictable offence while
on parole".

5. On 21 April 198Q, comments on behalf of the author of the communication were
submitted in reply to the state party's submission of 24 March 1980, disputing in
particular the State party's contention that the granting of parole did not come
within the legal term "penalty". In substantiation, the author r@ferred to legal
practice in Canada, according to which two meanings of "penalty" exi.st: a narrower
meaning of being a pecuniary punishment and a general or primary meaning of being
"the consequences visited by law upon the heads of those who violate the laws".

6. By its decision of 25 July 1980, the Committee, after finding, inter alia,
that the communication was not incompatible with the provisions of the Covenant,
declared the communication admissible.

7.1 In its submission under article 4 (2) of the Optional Protocol, dated
18 February 1981, the State party sets out, inter alia, the law relating to the
Canadian parole system and asserts that it is not in breach of its obligations
under the International Covenant on Civil and Political Rights. It contends:
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7.4 The State party contends that in Canada the grant of parole is an
administrative matter left entirely to the discretion of the National Parole Board
(Ex parte McCaud (1965) 1 C.C.C. 168 at 169, Supreme Court of Canada). Therefore
parole established under the Parole Act is a privilege accorded to certain
prisoners at the discretion of the Parole Board and not a right to which all prison
inmates are entitled (Mitchell v. The Queen (1976) 2 S.C.R. 589 at 593, per
Mr. Justice Ritchie speaking for the majority of the Supreme Court of Canada). A
grant of parole does not have the effect of altering the length of a sentence
imposed by a court upon an offender (Regina v. Wilmott, (1966) 2 O.R. 654 at 662,
Ontario Court of Appeal) or of making changes in sentences (Marcotte v. Deputy
Attorney General of Canada (1975) 1 S.C.R. 108 at 113, Supreme Court of Canada).
Rather parole provides that the offender serves his sentence outside the prison,
not as a free man, but under supervision and subject to t~rms and conditions
imposed. Because the essence of parole is release on conditions (Howarth v.
National Parole Board (1976) 1 S.C.R. 453 a~ 468 per Dicson dissenting on another
point, Supreme Court of Canada), a person on parole is not a free man (Regina v.
wilmott (1966) 2 O.R. 257 at 662, Ontario Court of Appeal)J and because a person on
parole is not a free man, his parole may be suspended or revoked at the discretion
of the National Parole Board. Revocation of a parole is an administrative decision
and is not part of the criminal prosecution (Howarth v. National Parole Board
(1976) 1 S.C.R. 453 at 474, 475 and 461).

7.5 The State party adds that the setting or context of article 15 of the Covenant
is criminal law. The words "guiltyn, "criminal offence" and "offender" are
evidence that when the word "penalty" is used in the context of article 15, what is
meant is "criminal penalty". The State party finds unacceptable Mr. MacIsaac's
proposition that the word "penalty" in article 15 of the Covenant must be given a
wide construction, which would mean that article 15 would apply to administrative
or disciplinary sanctions imposed by law as a consequence of criminal convictions.

7.6 The State party furthermore refers to a ser ies of Canadian court··::Iecisions on
the nature and effects of parole, its suspension or revocation. It al~o argues,
quoting various authorities, that the Canadian process of sentencing permits
flexibility with respect to forfeiture of parole. It points out that "in
sentencing Mr. MacIsaac, the jUdge did mention explicitly the fact that
Mr. MacIsaac's parole had been forfeited. Although, in the jUdge's view,
Mr. MacIsaac's criminal record was 'serious', he sentenced him to a term of
imprisonment of 14 months for an offence carrying a statutory maximum of
14 years." Finally, the role of the National Parole Board is discussed in
this context.

8. No further information or observations have been submitted on behalf of
Mr. MacIsaac.

707 In the light of the above, the State party submits that the Human Rights
Committee oU9ht to dismiss Mr. MacIsaac's communication. Article 15, it submits,
deals with criminal penalties, while tha process of parole is purely
administrative, and therefore the Criminal taw Amendment Act 1977 cannot be
regarded as providing a ligher penalty within the ambit of article 15.

9.1 The Human Rights Committee has considered the present communication in the
light of all information made available to it by the parties, as provided in
article 5 (1) of the Optional Protocol.
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9.2 The Committee notes that the facts of the present case are not substantially ~

in dispute. It recalls that the Canadian Criminal Law Amendment Act, 1977, removed
the automatic forfeiture of parole for offences committed while on parole. This
Act was made effective from 15 October 1977, at a time when the alleged victim was
serving the sentences imposed on him under the earlier legislation, namely in 1968
(8 years) and 1975 (14 months). By the terms of section 31 (2) (a) of the Act, the
deduction of time spent on parole from the unexpired term of imprisonment was,
however, only applicable to offenders whose penalties were imposed after the coming
into force of the new provisions. The author alleges that by not making the Act
retroactive, Canada contravened the last sentence of article 15 (1) of the Covenant;

" ••• If, subsequent to the commission of the offence, provision is made by law
for the imposition of a lighter penalty, the offender shall benefit thereby."

The Government disputes this allegation.

9.3 The Committee notes that the provision just quoted refers to two points of
time: the "commission of the offence" and the "imposition" of a penalty. If the
provision applies only at the time when the offender is sentenced by the court,
then it would not be applicable to the present case. It would in fact be
inadmissible ratione temporis, since all relevant facts took place before the entry
into force of the Covenant for Canada on 19 August 1976. If, on the other hand,
the provision applies as long as the sentence is not fully served, the situation
would be different. When declaring this case (and similarly R.12/S0) admissible,
the Committee left this point of interpretation open, because it had to consider
the effect of the Act of 1977 on the position of Mr. Maclsaac.

10. The author states that the object of his submission is to obtain an amendment
of section 31 (2) (a) of the Canadian Criminal Law Amendment Act, 1977, so as to
make that section compatible with article 15 of the Covenant. It appears from the
submissions of the parties and documents presented by them in this case, as well as
in a similar case (R.l2/S0; views on 7 April 1982), that this matter is one
considered to be of general interest as affecting hundreds of inmates in Canadian
prisons. However, this fact alone is not a reason for the Committee to consider
the general issue. The Committee notes in this respect that it is not its task to
decide in the abstract whether or not a provision of national law is compatible
with the Covenant, but only to consider whether there is or has been a violation of
the Covenant in the particular case submitted to it. In the other case, the
Committee expressed the view, without prejudice to the general legal issues, that
the information submitted on behalf of the alleged victim did not clearly establish
that his position in the end was substantially affected by the applicability or
non-applicability of the new provision, and that therefore there was no violation
of the Covenant.

11. In the absence of more precise submissions from the author in the present
case, the Committee has attempted to examine in what way, if any, the position of
the alleged victim was affected by the situation of which he basically complains.
It notes that the system for dealing with recidivists was changed by the 1977 Act,
to make it more flexible. The Act as amended provides i instead of the automatic
forfeiture of parole, for a system of revocation at the discretion of the National
Parole Board and sentencing for the recidivist offence at the discretion of the
jUdge. However, the recidivist cannot be made to re-serve the full time spent on
parole. Apparently, the author's claim in the present case is that he would have
been released earlier on the hypothesis that the new provisions had been applied to
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him retroactively. The Committee notes that it is not clear how this should have
been done. However, here a comparison with the system existing before 1977 is
necessary. Under the old system, the judge exercised his discretion in deciding
the length of a penalty to be imposed. In the case of Mr. MacIsaac, whose second
sentence was rendered in 1975, the recidivist offence carried a possible sentence
of up to 14 years. While noting that Mr. MacIsaac's criminal record was ·serious·
and explicitly mentioning the fact that Mr. Maclsaac's parole had been forfeited,
the jUdge in 1975 sentenced him to 14 months. The Committee notes that one cannot
focus only on the favourable aspects of a hypothetical situation and fail to take
into account that the imposition of the 14-month sentence on Mr. MacIsaac for a
recidivist offence was explicitly linked with the forfeiture of parole. In
Canadian law there is no single fixed penalty for a recidivist offence. The law
allows a scale of penalties for such offences and full judicial discretion to set
the term of imprisonment (e.g. up to 14 years for the offence of breaking and
entering and tb'-ft as in Mr. MacIsaac's case). It follows that Mr. MacIsaac has
not established the hypothesis that if parole had not been forfeited, the jUdge
would have imposed the same sentence of 14 months and that he would therefore have
been aci:ually released prior to May of 1979. The Committee is not in a position to
know, nor is it called upon to speculate, how the fact that his earlier parole was
forfeited may have influenced the penalty meted out for the offence committed while
on parole. The burden of proving that in 1977 he has been denied an advantage
under the new law and that he is therefore a "victim" lies with the author. It is
not the Committee's function to make a hypothetical assessment of what would have
happened if the new Act had been applicable to him.

12. The Canadian Criminal Law Amendment Act 1977 in this light, and as explained
by the State party, only entails a modification in the system of dealing with
recidivist cases and leaves the question as to whether the total effect in the
l.ndividual case will be a "lighter penalty" to the judge who sentences the
t~idivist offender. The new law does not necessarily result automatically, for
those to whom it is applied, in a lighter penalty compared to that under the
earlier legislation. The jUdge entrusted with sentencing the recidivist - now as
before - is bound to take into account the facts of every case, including, of
course, the revocation or forfeiture of parole, and exercise his discretion in
sentencing within the prescribed scale of statutory minimum and maximum penalties.

13. These considerations lead to the conclusion that it cannot be established that
in fact or law the alleged victim was denied the benefit of a "lighter· penalty to
which he would have been entitled under the Covenant.

14. For these reasons the Human Rights Committee, acting under article 5 (4) of
the Optional Protocol to the International Covenant on Civil and Political Rights
is of the view that the facts of the present case do not disclose any violation of
article 15 (1) of the Covenant.
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ANNEX VIII

Views of the Human Rights Committee under article 5 (4)
of the Optional Protocol to the International Covenant

on Civil and Political Rights

concerning

Communication No. 66/1980

SUbmit~ed by: Initially submitted by Olga Machado de Campora on behalf of her
husband, David Alberto Campora Schweizer, who later joined as
submitting party

Alleged victim: David Alberto campora Schweizer

State party concerned: Uruguay
\

Date of communication: 15 March 1980 (date of initial letter)

Date of decision on admissibility: 28 July 1981

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and Political Rights,

Meeting on 12 OCtober 1982,

Having concluded its consideration of communication No. 66/1980, initially
submitted by Olga Machado de Campora under the Optional Protocol to the
International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the
initial author of the communication, the alleged victim and by the State party
concerned,

adopts the following:

VIEWS UNDER ARTICLE 5 (4) OF THE OPrIONAL PROTOCOL

1. The initial author of this communication, Olga Machado de Campora (initial
letter dated 15 March 1980) is a Uruguayan national, residing in the Federal
Republic of Germany. She submittec the communication on behalf of her husband,
David Alberto Campora Schweizer, alleging that he was arbitrarily imprisoned in
Uruguay and that he is a victim of a violation by Uruguay of his rights under the
International Covenant on Civil and Political Rights.

2.1 The author described the relevant facts as follows:

2.2 David Alberto campora Schweizer, a Uruguayan national (45 years old at the
time of the submission of the communication), was arrested in March 1971 on
grounds of "association to break the law" (article 150 of the Penal Code). In
September 1971 he esca~ed from prison together with other political detainees,
but in April 1972 he was re-arrested and detained incommunicado for several weeks.
On 15 June 1972, he was transferred to the Batallon de Infanteria No. 1 by the
military authorities and allegedly subjected to severe torture.
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3.1 In a further letter dated 11 June 1980, replying to the secretariat's request
for clarification as to whether the same matter had been submitted to the
Inter-American Commission on Human Rights, the author stated that, at her request,
IACHR had discontinued consideration of her husbandos case.

2.4 In August 1977, the trial (procesamiento) was continued before a military
court after law No. 14.493 of December 1975 had retroactively placed all political
crimes (chapter VI of the Military Penal Code) under military jurisdiction,
inclUding proceedings against civilians. In addition to being charged with the
offences which had been investigated between 1971 and 1974, at this new stage of
the proceedings her husband was also prosecuted on the charge of Huse of a false
document" (article 237 of the Penal Code) which had not been included in the
proceedings before the ordinary judge. His new place of detention was Libertad
prison.
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3.4 The author also enclosed with her letter of 11 June 1980, two testimonies, one
from Dr. Alejandro Artucio dated 22 March 1978 and one from Julio Cesar Modernell
dated 13 September 1977.

3.2 She also informed the Committee that the indictment against her husband was
issued on 15 March 1980, and that his lawyer, Dr. Juan P. Labat, presented his
defence at the beginning of April 1980.

3.5 Dr. Artucio states that he had- been the lawyer of persons who had been
imprisoned together with the alleged victim and that for this reason he knew his
case very wello The writer gives in particular a detailed legal background on
David Campora's ~ituation. He mentions that the judicial decision of 23 May 1974
providing for the provisional release of David campora was based on the
consideration that the deprivation of liberty already suffered by him was
sufficient and that the punishment liable to be imposed on him would not exceed
that period of three years.. He also quotes the reasons given for the executive
decision to keep David Campora in detention under HPrompt Security Measures":
"Taking into account the background of the case, the fact that Campora is very

3.3 She enclosed in this connection a copy of a memorandum dated 24 March 1980
containing the indictment of her husband of 12 March 1980. The charges brought
against him were: "association in order to commit criminal offences" (asociacion
para delinquir', "attack on the Constitution at the stage of conspiracy followed by
preparatory a~_d" (atentado a la Constitucion en el grado de conspiracion seguida
de actos preparatorios), "falsification of public documents" and "escape from
prison" (autoevasion). The legal bases of these charges were the following
articles of the Ordinary Penal Code: 150, 54, 56, 132 paragraphs 6, 137, 237 and
184. The sentence asked for was eight years of imprisonment, taking into account
his previous detention, and that David Alberto campora Schweizer be declared a
"habitual criminal" with a consequence of three to four years' precautionary
detention (medidas de seguridad eliminativas, article 92 (4) of the Penal Code).

2.3 The
May 1974

~ November 1974. He was, however, kept imprisoned without charges at the disposal of
I the Executive authorities under the "prompt security measures" until August 1977.

.~ She stressed that, during this time, there were no legal remedies available to her
!~ husband. She adds that from March 1975 to August 1977 he was subjected to

·1 mistreatment at the barracks of Trinidad.
I ~
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dangerous and his recidivism, the Executive orders his detention ft Commenting
on the continuation of the criminal proceedings against David Campora by military
tribunals, he explains that, in December 1975, new legislation (Law No. 14.493)
came into force in· Uruguay, which retroactively established the jurisdiction of the
military courts in all cases of so-called political offences (lesa nacion). This
law was also applicable in the case of the alleged victim. Dr. Artucio further
mentions that he himself was detained in Uruguay in connection with his activities
as a defence lawyer and that he met David Campora in a Montevideo prison (building
of the Batallon de Infanteria No. :, Florida) in 1972, \ihere he claims to have
witnessed the mistreatment and torture to which the alleged victim was subjected
(giving details).

3.6 Julio Cesar Modernell states in his testimony that he was imprisoned together
with the alleged victim for two years in the buildings of the Artilleria de
Trinidad until his release in October 1976. He describes the general conditions of
their imprisonment (extremely poor hygiene) and mentions, inter alia, that the
treatment to which the prisoners were subjected worsened with the arrival of new
military officials in February 1976. It was the systematic policy to provoke the
prisoners, followed by new interrogations and mistreatment (plantones). The writer
states in this context that David Campora was one night attacked and badly beaten
by an official named Alferez Queirolo, who was briefly arrested upon the complaint
by relatives of the prisoners, but then was allowed to continue with his
mistreatment of prisoners. According to a carefully developed plan, a period of
extremely harsh treatment would be followed by one of relative ease during which
the prisoner was told that his release was imminent, thus creating false hope for
him and his family. This treatment was aimed to "break" the prisoner
psychologically.

4. By its decision of 21 July 1980, the Working Group of the Human Rights
Committee, having decided that the author of the communication was justified in
acting on behalf of the alleged victim, transmitted the communication under rule 91
of the provisional rules of procedure to the State party concerned, requesting
information and observations relevant to the question of admissibility of the
conununication.

s. In a further letter dated 8 October 1980, the author stated that the military
tribunal of first instance had sentenced her husband to nine years of imprisonment
and one or two years of precautionary detention (medidas de seguridad eliminativas).
She informed the Committee that her husband's lawyer had already appealed against
the judgement rendered against her husband, to the Supreme Military Tribunal.

6. By a note dated 14 November 1980, the State party objected to the
admissibility of the communication on the ground that domestic remedies had not
been exhausted. In support of that objection, the State party confirmed that on
10 September 1980 the court of first instance had pronounced a sentence of nine
years' rigorous imprisonment plus two years' precautionary detention (medidas
eliminativas) in the case. The State party further added that under the provisions
of article 489 of the Code of Military Penal Procedure, appeaL is automaic for
every final judgement imposing a prison sentence of more than three years and, when
the judgement in the second instance has been pronounced, there is still the
possibility of applying for the remedies of annulment and review which are also
provided for in the Code of Military Penal Procedure.
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7. The author in a further letter of 7 December 1980 stated that she had learned
from her husband's lawyer that his trial before the Supreme Military Tribunal had
taken place on 13 November 1980, that the court had ordered his immediate release,
considering that he had served his sentence, without ordering any precautionary
detention (medida de seguridad).

8. In an additional letter dated 12 January 1981, the author informed the
Committee that her husband had arrived in Cologne, Federal Republic of Germany,
on 14 December 1980. She stated that, on 12 December, at 5 p.m., her husband was
taken out of Libertad prison and brought to the police headquarters in Montevideo,
where the Ambassador of the Federal Republic of Germany in Uruguay, Mr. Marre,
issued him a fremdenpass (travel document) of the Federal Republic of Germany with
which he travelled on 13 December 1980 to the Federal Republic of Germany. The
author added that, upon arrival in that country, her husband was brought to a
Sanatorium for two weeks because of his precarious state of health.

9. In an interim decision of 31 March 1981, the Rwman Rights Committee asked
David Alberto Campora Schweizer whether he wished the Committee to pursue the
matter. In the affirmative, the alleged victim was requested to acquaint himself
with the contents of the submissions previously made on his behalf and the
submissions made by the State party, with a view to:. (a) correcting any
inaccuracies which he might find in the submissions made on his behalfJ
(b) commenting as he deemed relevant on the submissions of the State partYJ
(c) adding any further information which he might wish to place before the Human
Rights Committee for consideration in his case.

10. In a reply dated 28 May 1981, David Campora informed the Committee that he
wished to corroborate explicitly and entirely all the facts reported by his wife,
the author of the communication, and to confirm the existence of the violations of
rights recognized in the International Covenant on Civil and Political Rights,
referred to by her. He further stated that the Committee should continue to
consider his case until it reaches a decision on the substance of the matter.

11. In a further letter dated 1 July 1981, David campora gives a description of
the treatment to which prisoners were sUbjected in Military Detention Establishment
NOG 1 (Libertad prison) where he was held from Al\gust 1977 until his release in
December 1980. He described the daily life of the prisoners, including their
constant harassment and persecution by the guardsJ the regime of arbitrary
prohibitions and unnecessary tormentsJ the combination of solitude and isolation on
the one hand and the fact of being constantly watched, listened to and followed by
microphones and through peepholes on the other hanclf the lack of contact with their
families, aggravated by worries about the difficulties experienced and pressures
exerted on their families, the cruel conditions in the punishment wing in which a
prisoner might be confined for up to 90 d~ys at a timeJ the breakdown of physical
and mental health through malnutrition, lack of sunshine and exercise, as well as
nervous problems created by tension and ill-treatment. In sum, he asserts that the
Libertad prison is wan institution designed, established and operated with the
exclusive objec~ive of totally destroying the individual personality of everyone of
the prisoners confined in it".

12. On 20 July 1981, the COm1l"~.ttee decided:

(a) That the communication was admissible in so far as it related to events
said to have occurred on or after 23 March 1976 (the date of the entry into force
of the Covenant and the Optional Protocol for Uruguay)>>
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(b) That, in accordance with article 4 (2) of the Optional Protocol, the
State party be requested to submit to the Committee, within six months of the date
of the transmittal to it of this decision, written explanations or statements
clarifying the matter and the remedy, if any, that may have been taken by it,

(c) That the state party be informed that the wLitten explanations or
statements submitted by it under article 4 (2) of the Optional Protocol must relate
primarily to the substance of the matter under consideration. The Committee
stressed that, in order to perform its responsibilities, it required specific
responses to the allegations which had been made by the author of the communication
and the State party's explanations to the actions taken by it. The State party was
requested, in this connection, to enclose copies of any court orders or decisions
of relevance to the matter under consideration.

13. On 18 February 1982, the time-limit for observations requested from the State
party under article 4 (2) of the Optional Protocol expired. However, no submission
has yet been receiv~d from the State party, in addition to that received by the
Committee prior to the decision on the admissibility of the communication. The
Committee notes with concern the State party's failure to respond and its failure
to furnish the Committee with relevant court orders and decisions.

14. The Human Rights Committee has considered the present communication in the
light of all information made available to it by the parties, as provided in
article 5 (1) of the Optional Protocol.

15. The Committee decides to base its views on the following facts which are not
in dispute or which are unrepudiated or uncontested by the State party except for
denials of a general character offering no particular information or explanation.

Events prior to the entry into force of tiJe Covenant:

16.1 David Alberto Campora Schweizer was arrested in Uruguay in March 1971 on
grounds of "association to break the law". In September 1971 he escaped from
prison, but was re-arrested in April 1972.

16.2 In May 1974, a judge ordered David Campora's provisional release, his request
to leave the country was approved in November 1974. At the same time, however, an
order of detention under the rules of "Prompt Security Measures" was issued against
him so that he was kept imprisoned without any charges. There were no remedies
available to him to challenge his prolonged detention. While he was kept at
Trinidad barracks (since November 1974) he suffered mistreatment.

Events subsequent to the coming into force of the Covenant:

17.1 The detention under the regime of "prompt security measures" lasted until
August 1977, when at that time the trial (procesamiento) was continued before
a military tribunal in accordance with Law No. 14.493 of December 1975,
David Alberto Campora Schweizer was transferred from Trinidad barracks to
Libertad prison.

17.2 David Campora was charged anew before the competent military tribunal for
the same acts which had already been investigated by an ordinary jUdge between
1971 and 1974, including, however, this time the charge of "use of false document"
(article 237 of the Penal Code) which had not been the object of the prior
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proceedings. In March 1980, the formal indictment against David Campora contained
the following charges: "association in order to commit criminal offences"
(asociacion para delinquir), "attack on the Constitution at the stage of conspiracy
followed by preparatory acts" (atentado a la Constitucion en el grado de
conspiraci6n seguida de actos preparatorios), "falsification of public documents"
and "escape from prison" (autoevasion).

17.3 On 10 September 1980, a military court of first instance pronounced a
sentence of nine years' rigorous imprisonment plus two years precautionary
detention (medidas eliminativas). On 13 November 1980, the Supreme Military
Tribunal ordered David Alberto Campora SChweizer's release, considering that he had
served his sentence without ordering any precautionary detention (medida de
seguridad).

17.4 On 12 December 1980, he was taken out of Libertad prison and brought to the
police headquarters in Montevideo. On 13 December 1980 he travelled to the Federal
Republic of Germany where he joined his family.

17.5 On the basis of the information submitted by the initial author and later
confirmed by David Alberto Campora Schweizer himself, it cannot be established
whether the mistreatment complained of continued or occurred on or after
23 March 1976, the date on which the Covenant entered into force for Uruguay. As
far as the period after the coming into force of the Covenant is concerned, both
authors refer only in general terms to mistreatment without mentioning any specific
incident. In his testimony of 13 September 1977, Julio Cesar Modernell, who was
imprisoned together with David Campora for two years until October 1976, describes
an attack by a prison official which took place in February 1976 or later. It
cannot be seen whether this incident took place before, on or after 23 March 1976.
In the circumstances, the Committee cannot base a finding on the allegations of
mistreatment. The Committee is, however, in a position to conclude that the
conditions of imprisonment to which David Campora was subjected at Libertad prison
were inhuman (see, in particular, para. 11 above).

18.1 On the basis of the facts of the present case, the Human Rights Committee
does not feel that it is in a position to pronounce itself on the general
compatibility of ,the regime of "prompt security measures" under Uruguayan law with
the Covenant. According to article 9 (1) of the Covenant, no one shall be
subjected to arbitrary arrest or detention. Although administrative detention may
not be objectionable in circumstances where the person concerned constitutes a
clear and serious threat to society which cannot be contained in any other manner,
the Committee emphasizes that the guarantees enshrin~d in the following paragraphs
of article 9 fully apply in such instances. In this respect, it appears that the
modalities under which "prompt securit~ measures" are ordered, maintained and
enforced do not comply with the requirements of article 9.

18.2 Concerning the allegation that article 14 (7) of the Covenant has been
violated by the State party, the Committee observes that, based on the authors'
submission, the.criminal proceedings initiated against David Campora in 1971 were
not formally concluded at first instance until the military tribunal pronounced its
jUdgement on 10 September 1980. Article 14 (7), however, is only violated if a
person is tried again for an offence for which he has already been finally
convicted or acquitted. This does not appear to have been so in the present case.
Nevertheless, the fact that the Uruguayan authorities took almost a decade until
the judgement of first instance was handed down indicates a serious malfunctioning
of the judicial system contrary to article 14 (3) (c) of the Covenant.
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19. The Buman Rights Committee, acting under article 5 (4) of the Optional
Protocol to the International Covenant on Civil and Folitical Rights, is of the
view that the facts as found by the Committee, in so far as they continued or
occurred after 23 March 1976 (the date on which the Covenant and the Optional
Protocol entered into force for Uruguay); dislose the following violations of the
International Covenant on Civil and Folitical Rights:

of article 9 (3) and (4) because during the time spent in detention under the
regime of ·prompt security measures·, David Alberto Campora Schweizer was not
brought before a judge and could not take proceedings to challenge his arrest
and detention,

of article 10 (1) because he was detained under inhuman prison conditionsJ

of article 14 (3) (c) because he was not tried without undue delay.

20. The Committee, accordingly, is of the opinion that the State party is under an
obligation to provide the victim with effective remedies, including compensation,
for the violations he has suffered.
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Viewe of the Human Rights Committee under article 5 (4)
of the Qptional Protocol to the International Covenant

on Civil and Political Rights

concerning

Communication No. 84/1981

Su~itted bYI Hugo Gilmet Der.it, on behalf of his cousins, Guillereo Ignacio
Dermit Barbato and Hugo Haroldo Dermit Barbato

Alleged victimsl Guillermo Ignacio Dermit Barbato and Hugo Haroldo Dermit Barbato

State party concerned: Uruguay

Date of communication: 27 February 1981 (date of initial letter)

Dete of decision on admissibility: 28 October 1981

The Buman Rights Committee, established under article 28 of the International
Covenant on Civil and Political Rights:

Meeting on 21 October 1982,

Baving concluded its consideration of cuommunication No. 84/1981 submitted to
the Co.mittee by Hugo Gilmet Dermit under the Optional Protocol to the International
Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the
author of the communication and by the State party concerned,

adopts the followingl

VIEWS UNDER ARTICLE 5 (4) OF THE OPrIONAL PRa.rocO!.

1.1 The author of the communication (initial letter dated 27 Pebruary 1981 and
further letters dated 30 September 1981 and 28 July 1982) i8 a Uruguyan citizen at
~resent living in Sweden. He submitted the communication on behalf of his cousins,
Rugo Raroldo Dermit Barbato and Guillermo Ignacio Dermit Barbato, alleging that
Rugo Dermit died in detention in Uruguay between 24 and 28 December 1980 and that
Guillermo Dermit is at present imprisoned in Uruguay.

1.2 The author states that his cousin, Guillermo nermit, a 30-year old Uruguayan
medical doctor disappeared on 2 December 1980. His abandoned car was found in a
street, with wide open doors. All attempts to find out his whereabouts were in
vain for 17 days. in partiCUlar, no confirmation could be obtained from the
authorities as to whether he was detained. On 19 December 1980, an official
cc.munique was published in Montevideo announcing Guillermo Dermit's detention.
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He was described as belonging to a group of relati"'es of prisoners who had carried
out -agitation and propaganda activities". The alleged victim's place of detention
was not disclosed in the communique and he continued to be detained incommunicado.
For some time his closest relatives did not know where he was being detained. The
author claims that the real motive for Guillermo Dermit's arrest was the fact that
he was the brother of a political prisoner, Hugo Dermit, and that no illegal
activities could be imputed to him.

1.3 The author claims that Guillermo Dermit is a victim of violations of a number
of provisions of the International Covenant on Civil and Folitical Rights,
including article 9 (1), because he was arbitrarily arrestedJ article 9 (2),
because he was not promptly informed of the reasons for his arrestJ article 9 (3),
because he was not brought promptly before a judge, within the period of 10 days
laid down in Uruguayan lawJ article 9 (4), because he was kept incommunicado and
was thus unable to take his case before any judicial authority and because his
family could not make use of the recourse of habeas corpusJ article 10, because the
treatment of detainees in Uruguay did not conform to this provision of the
Covenant, more detailed information not being available because of
Guillermo Dermit's being incommunicadoJ article 14, because he was not brought
before a court, and that if and when this happened, it would be before a military
tribunal lacking in procedural guarantees and impartiality.

1.4 As to Hugo Dermit, a 32-year old Uruguayan student of medicine at the time of
his death, the author states that he ~~as arrested in 1972, that he came under the
jurisidiction of the military courts and that, after lengthy proceedings, h~ was
sentenced to eight years' imprisonment. He had served his sentence in July 1980
but was not released. Instead, he was informed that he would be released only if
he left the country, a condition which, according to the author, was not mentioned
in the judgemeLt, nor was it based on any rule of law. After he had obtained an
entry visa from th~ Swedish Government, the authorities informed him that he was
due to be released on 11 December 1980. In September 1980, Hugo Dermit was
transferred from the Establecimiento 14ilitar de Reclusion No. 1 (Libertad prison,
Department of San Jose) to the barracks of the Fourth Mechanized Cavalry Regiment
situated in Montevideo (Camino Mendoza and Avenida de las Instrucciones). On
13 November 1980, he signed the option to leave the country for Sweden. At the end
of that month, he was transferred to the Montevideo Bolice Headquarters. On
9 December 1980, the police authorities made it known that he would not be granted
permission to leave the country. His whereabouts were unknown to his relatives
until 28 December 1980. The author alleges that, during the period in question,
HU9~ Dermit was once more transferred to the quarters of the Fourth Mechanized
Cavalry Regiment, wh(~~ he was seen by other prisoners and was reported to have
been in good spirits, in spite of the interruption of the preparations for his
release and departure from Uruguay. He was last seen alive on 24 December 1980.
On 28 December 1980, his mother was called to the Military Hospital without any
explanation. There she was shown the dead body of her son for identification
purposes. The death certificate stated as cause of death "acute haemorrhage
resulting from a cut of the carotid artery" and his mother ~as told that he had
committed suicide with a razor blade. The writer claims that this explanation is
false and that Hugo Dermit died as a consequence of the mistreatment and torture to
which he had allegedly been subjected.

1.5 The author claims tt . Hugo Dermit was a victim of violations of articles 6,
7, 9, 10, 12, 14 and 17 of the International Covenant on Civil and Political Rightso
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1.6 with regard to the question of admissibility, the author stated that he had
not submitted either case to another procedure of international investigation or
settlement. He alleged there were no further domestic remedies which could be
invoked. In the case of Hugo Dermit, the remedies through proceedings before the
Military Tribunals had been exhausted. The eight years' sentence imposed on him
resulted from a decision of the Supreme Military Tribunal. His continued detention
after completion of his sentence was based on "prompt security measures". The
author claims that the only remedy available in that situation was the option to
leave the country. He alleges that no procedural possibilities existed to oblige
the authorities to respect this constitutional option. The author further claims
that although the alleged violations of human rights in the case of Hugo Dermit
commenced before 23 March 1976, they continued to occur after that date.

2. By its decision of 18 March 1981, the Working Group of the Human Rights
Committee transmitted the communication, under rule 91 of the provisional rules of
procedure, to the State party concerned, requesting information and observations
relevant to the question of admissibility of the communication. It alao requested
the State party to provide the Committee with (a) copies of any court orders or
dcisions relevant to the case, and (b) copies of the death certificate and medical
report and of the report of whatever inquiry had been held in connection with the
death of Hugo Dermit.

3. In a note dated 24 August 1981, the State party disputed the admissibility of
the communication on the grounds that: (a) concerning Hugo Dermit, the same matter
had been submitted to the Inter-American Commission on Human Rights as case
No. 7710, and (b) with regard to Guillermo Dermit, the remedies available under
domestic law had not yet been exhausted, and the State party had repeatedly
informed the Committee of all the remedies available ~o everyone in Uruguayan
territory. The Government did not furnish the Committee with copies of any court
orders or decisions relevant to the case of Guillermo Dermit nor did it mention any
proceedings pending against the alleged victim, any specific remedies available to
him, or refer to any other facts concerning his case.

4. In his letter of 30 September 1981, the author informed the Committee that the
case of Hugo Dermit had been submitted to the Inter-American Commission on Human
Rights by a third party. He attached a copy of a letter dated 25 September 1981,
sent by the person responsible for submitting case No. 7710 to the Inter-American
Commission requesting its withdrawal. With regard to the case of Guillermo Dermit,
the author asserted once again the lack of any domestic remedies that could have
been exhausted. He informed the Committee that Guillermo has been SUbjected to
military jUdicial proceedings. He again claimed that Guillermo is a victim of
violations of article 14 of the Covenant and alleged that the military judges are
neither independent nor impartial.

5.1 with regard to article 5, paragraph 2 (a), the Human Rights Committee
noted that case No. 7710, concerning Hugo Dermit, had been withdrawn from the
Inter-American Commission on Human Rights (IACHR). This had been confirmed by
the secretariat of IACHR. The Committee also notes that, with regard to
Guillermo Dermit, the State party has not disputed the auth~r's contention that
the case has not been submitted to any other procedure of international
investigation or settlement.

5.2 with regard to article 5, paragraph 2 (b), the Human Rights Committee took
note of the State Party's assertion that Guillermo Detmit had not yet exhausted the
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domestic remedies available to him. However, the State party did not give details
of the remedies which may be invoked in the particular circumstances of this caseJ
nor did it specify which of the alleged violations could have been effectively
remedied within the established military judicial process. On the basis of the
information before it, the Committee was unable to conclude that there were
remedies available to Guillermo Dermit which he should have pursued.

5.3 On 28 October 1981, the Human Rights Committee therefore decided:

(a) That the communication was admissibleJ

Cb) That, in accordance with article 4 (2) of the Optional Protocol, the
State party should be requested to submit to the Committee, within six months of
the date of the transmittal to it of this decision, written explanations or
statements clarifying the matter and to enclose copies of any court orders or
decisions of relevance to the matter under consideration, and, in the case of
Hugo Dermit, to encl~se copies of the death certificate and medical report and of
the reports on whatever enquiries were held into the circumstances surrounding his
death.

6.1 In its submission under article 4 (2) of the Optional Protocol, dated
1 June 1982, the State party fowarded a transcript of the autopsy report concerning
Hugo Dermit which reads as follows:

"Death certified on 28 December 1980. Cause: suicide. Result of the
autopsy: on 28 December 1980, an autopsy was carried out on the body of
Hugo Dermit Barbato, white, male, 32 years old, general health good, thin.
Blood on the face, neck, front of the thorax and upper limbs, mainly on the
left side. On the left-hand side of the neck, a clean cut 40 mm long with
sanguineous infiltration at the edges. The wound runs obliquely from the
thyroid cartilage outwards and downwards to the middle of the external
cleidomastoid muscle. Immediately above it, another clean cut 10 mm long with
sanguineous infiltration at the edges. On the right forearm, 4 cm from the
wrist joint, a 30 mm oblique cut running from the outer edge to the middle of
the forearm (and being, at this point, 6 cm from the wrist). On the left
forearm, a similar, but shorter (20 mm) wound. The remainder of the external
examination showed no special peCUliarities.

"Internal examination: neck - dissection of the areas corresponding to
the wound in the left side of the neck showed that the internal jugUlar vein
was completely severed, with a wound 1 mm in diameter in the left common
carotid artery. Recent sanguineous infiltration in adjacent areas. The upper
wound showed that the middle thyroid artery had been severed. Thorax and
abdomen - pleura and lungs: lungs normal, with collapsed alveoli. Abdomen:
normal. General paleness of the viscera. Upper limbs: the wounds in both
i~rearms show that the middle veins had been partly severed. Summary: from
the preceding study, it is evident that the cause of death was anaemia as a
result of acute haemorrhage caused by the severing of the left carotid
vessels. By the pathological anatomy service, Haydee Klempert First
Lieutenant, Medical Corps."

6.2 with respect to Guillerrno Dermit, the State party asserts that he was brought
to trial because "it was proved that he had been involved in the offences of
conspiracy to subvert and action to upset the Constitution in the degree of
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7.2 With respect to Hugo Dermit, the author states in particUlar:

7.1 In a further letter dated 28 July 1982, the author refers to the State party's
submission under article 4 (2) and claims that it does not answer the specific
complaints of violations raised in his communication.

"The Government of Uruguay states that the victim's death was certified
on 28 December 1980. It provides n~ explanation of the circumstances in which
the death was certified (place, hour, who found the body, whether or not the
sharp object or objects with which the victim supposedly committed suicide
were found in the same place). The Government of Uruguay has not provided the
Committee with any information concerning any investigation into the
circumstance~ of the death. In view of this and the fact that the victim was
seen alive as late as 24 December, in circumstances which in no way indicated
that he had even the slightest intention of committing suicide, particu1ary
since he should have been happy and optimistic about his situation and the
prospect of his forthcoming release, the official explanation is implausible
and unacceptable. The complete absence of any investigation into the
responsibility of the officials who held him in their custody, of any

"In its sUbmission, the Government of Uruguay gives no explanations
concerning the complaints I made in my communication of 27 February 1981 to
the effect that my cousin was arbitrarily deprived of his right to life, was
treated not with humanity and respect for his dignity, but, rather, sUbjected
to torture and cruel, inhuman and degrading treatment, was, without any doubt,
unlawfully deprived of his liberty after he had served his sentence and was
denied the constitutional right to choose to leave the national territory, was
sUbjected to criminal proceedings riddled with procedural errors constituting
violations of article 14 of the Covenant, to arbitrary interference with his
family and to unlawful attacks on his honour and reputation.

"With regard to the merits of the case, the Government of Uruguay merely
states that it is 'transmitting the report on the autopsy carried out on the
body of the victim on 28 December 1980 •••• The results of the autopsy in no
way indicate beyond any doubt that the cause of my cousin's death was
'suicide', as the Government of Uruguay claims. The autopsy was carried out
by military medical personnel before the victim's relatives were informed of
his death and they had no opportunity to have the autopsy carried out by
doctors of their own choice. The victim's body, which was handed over to his
relatives in the afternoon of 28 December 1980, showed signs of having
undergone a tracheotomy, as well as signs that it has been kept refrigerated,
since it was initially bloated and then deflated, with a substantial loss of
water during the period preceding burial.

conspiracy, followed by criminal preparations on 23 March 1981. The aforementioned
person was one of the subversive members of the so-called 'seispuntista' movement,
which tried to reactivate the subversive 'Tuparnaros' movement from within the
prison, with the help of elements outside it." The Government reiterated its
rejection of the admissibility of this case on the grounds of non-exhaustion of
internal remedies available under criminal military law. These remedies are:
-appeal against the decision to refuse to allow a trial, application to set aside
the ordinary appeal for review, remedy of appeal, complaint f~r refusal of leave to
appeal, appeal for annulment and the special remedies of appeal to vacate a
jUdgement and appeal for review."
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reference to possible penalties resulting there from and of any inquiry into
the circumstances and the way in which the death occurred show that, instead
of seeking clarification and justice, the authorities are trying to cover up
the violent acts committed in their name. I must repeat that, even if the
victim did actually commit suicide, the most serious responsiblity would heve
been incurred: the only possible reason why he might have decided to commit
suicide is that he was fo~ced to do so by threats or violence, with the result
that he found any thought of the future unbearable, when, in fact, he had
every reason to be optimistic about it. And the fact that he might actually
have committed suicide while under arrest would have called for an
investigation and the punishment of those who were responsible, except that it
is the authorities themselves who are responsible."

"The Government attaches no copies of the court orders and decisions
relating to the case under consideration. Since the Government has failed to
provide any evidence to the contrary, I wish to repeat my assertion that the
real motive for the arrest of Guillermo Ignacio Dermit Barbato is that he is
the brother of a political prisoner, Hugo Haraldo Dermit Barbato, and that
there are no grounds for the proceedings against him.

"The Government of Uruguay has given no explanation concerning the
complaints made in the first communication of 27 February 1981 to the effect
that the violations which occurred included the following: the victim's
arrest was arbitrary; he was not allowed to take legal action or proceedingsJ
he was not promptly informed of the charges against him; he was not brought
promptly before a jUdge within the maximum time-limit of 10 days: he was held
incommunicado with no possibility of appealing to any judicial authority on
his own initiative; he was not treated with due respect for the inherent
dignity of the human person; and he was denied the constitutional rights to
choose to leave the national territory. with regard to the merits of the
case, the Government of Uruguay merely reports that the victim 'was brought to
trial because it was proved that he had been involved in the offences of
conspiracy to subvert, and action to upset, the Constitution in the degree of
conspiracy, followed by criminal preparations on 23 March 1981'. It is also
claimed that the victim was 'one of the subversive members of the so-called
'Seispuntista' movement, which tried to reactivate the subversive 'Tupamaros'
movement from within the prison, with the help of elements outside it'.

III 'Appeal against a dec ision to refuse to allow ia tr ial ' • Like all other
remedies in question, this one is totally inapplicable to the victim's case.
Article 178 of the Code of Organization of the Military Courts (COTM) provides

"The fact that the military courts have been involved makes it necessary
to state again that this procedure is still in violation of article 14 of the
Covenant because these courts do not provide the guarantees stipulated in that
article, since they lack independence and impartiality, and also because of
the shortcomings in the procedure which they apply."

7.3 With ~espect to Guillermo Dermit, the author states in particular:

7.4 With respect to the admissibility of the communication relative to
Guillermo Dermit, the author disputes the State party's assertion that the
defendant did not exhaust the internal remedies purportedly available under
criminal military law and examines said remedies as follows:
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"The 'appeal for annulment' is not applicable in my cousin's case because
it also assumes that a decision has been made (article 503)J it must be lodged
together with the appeal - somethig that is, as has been seen, quite
impossible.

that an appeal may be lodged against a decision to refuse to allow a trial.
It will, however, be quite clear to the Committee that this has nothing to do
with my cousin's case, in which there was no refusal to allow a trial. As
shown in the report itself, he was actually brought to trial. There is,
moreover, no point in referring to this possible remedy. It is the public
prosecutor's department that can, as stated in article 178, lodge 3uch an
appeal, whose object is to bring a person to trial when a military court has
refused to do so and has released the person.

"In any event, it is not this remedy, but, rather, the remedy of appeal
against the indictment, to which the Government might justifiably have
referred. The Government report does not mention the latter remedy, which is
entirely theoretical and has proven to be totally ineffective because it has
never, since it was provided for by law, been used in any caseJ and b~cause

the proceedings never take less than one year and often quite a bit more and,
during that time, it is, in practice, impossible to obtain a decision on any
application for pre-trial release.

·'Application to set aside and ordinary appeal for review'. These are
remedies against specific court decisions, as clearly stated in COTM,
article 475. The Government does not say which decisions were not appealed in
the victim's case and, in fact, there were no such decisions: the only
decision in his case was the one ordering him to be brought to trial, in
accordance with the special regime provided for in article 178.

·The 'remedy of appeal' is inappropriate in this case because it applies
only to final decisions (COTM, article 481). There has been no decision even
in first instance, in the victim's case, as shown in the report.

"'Special remedies of appeal to·vacate a judgement and appeal for
review'. • •• These are remedies.against decisions by a court of second
instance (article 507) and, in the victim's case, there still has been no
decision by the court of first instance. According to article 460, these
remedies still do not prevent the decision that is being contested from
becoming a final decision: 'Decisions are final and enforceable: 1. When
the law allows no other in~tance or ordinary appeal in the case'.

·'Complaint for refusal of leave to appeal'. • •• This remedy is, as
its name indicates, one that is available in the particular situation when
a decision has been appealed and the court which made it considers that it
cannot be appealed. Its object is to obtain a decision from a higher court
concerning the admissibility of the appeal (COTM, article 492). Since there
has been no decision in my cousin's case, he could hardly have appealed
against it. Consequently, there could have been no 'complaint' for refusal
of leave to appeal when no appeal could be lodged.

"It may be said that, although these remedies are totally inapplicable at
this time and at this stage in the proceedings, they might be applicable later
on and that they may therefore be regarded as 'remedies that have not been
exhausted' •
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WThis view does not apply to the first of the above-mentioned remedies
since there has never been a decision 'to refuse to allow a trial'. The other
remedies on the list, which are not applicable now, may, however, be used in
future.

WIt is, therefore, essential to look at the entire procecure and to see
whether, for the Committee's purposes, it will be necessary to wait until the
proceedings have been completed. Since the remedies in question are available
only in respect of the final decision or the decision of second instance, it
would be essential to await the outcome of the proceedings if they had to be
exhausted before the Committee could act. In fact, there was a four-month
delay before the victim's case was brought before a 'judicial authority'. He
has been detained for 20 months and it will be a long time before a decision
is made by the court of first instance. There are prisoners in Uruguay who
have neen waiting for as long as eight years for their decisions of second
instance.

WAccordinglr, to claim that the proceedings must be comleted in order to
apply for - and exhaust - the remedies that are theoretically available would
mean postponing action by the Committee for an unacceptable amount of time,
particularly since failure to make a decision within a reasonable time is one
of the violations that has been reported and one of the most obvious causes of
what has happened. In other words, the possibility of instituting
unacceptably lengthy proceedings, which is in itself a violation of the
Covenant, would make the Government think that it was not SUbject to the
Committee's jurisdiction. This can hardly be the intention of the Covenant."

8.1 The Human Rights Committee has the obligation under article 5 (1) of the
Optional Protocol to consider this communication in the light of all written
information made available to it by the author and the State party. It therefore
bases its views on the following facts, which have not been contradicted by the
State party.

8.2 Hugo Haraldo Dermit Barbato was arrested in 1972 and subsequently sentenced to
eight years' imprisonment. He completed serving his sentence in July 1980 and
thereafter was kept in detention pursuant to the "prompt security measures". He
was informed that he would be released only if he left the country, a condition
which was not mentioned in the judgement against him. After he had obtained an
entry visa from the Swedish Government, the Uruguayan authorities informed him that
he was to be released on 11 December 1980. Yet, on 9 December 1980, he was told
that he would not be granted permission to leave the country. His whereabouts were
unknown to his relatives until 28 December 1980, when his mother was called to the
Military Hospital to identify his body. His mother was told that he had committed
suicide.

8.3 Gui1lermo 19nacio Dermit rlarbato, Hugo's younger brother, disappeared on
2 December 1980. His detention was officially acknowledged on 19 tecember 1980,
but he continued to be held incommunicado. He was not brought before a judicial
authority until 23 March 1981 ~~en he was brought before a military tribunal.
After some 20 months, there doe~ not appear to have been any decision taken and the
State party gives no evidence of any such decision.

9.1 In formulating its views, the Human Rights Committee also takes into account
the following considerations, which reflect a failure by the State party to furnish
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the information and clarifications necessary for the Committee to formulate final
views on a number of important issues.

9.2 In operative paragraph 2 of its decision of 28 October 1981, the Committe'e
requested the State party to enclose copies of the death certificate and medical
report and of the reports on whatever inquiries were held into the circumstances
surrounding the death of Hugo Dermit. Only a transcript of the autopsy report has
been submitted. The State party has not submitted any report on the circumssances
in which Hugo Dermit died or any information as to what inquiries have been made or
the outcome of such inquiries. Consequently, the Committee cannot help but give
approriate weight to the information submitted by the author, indicating that a few
days before Hugo's death he had been seen by other prisoners and was reported to
have been in good spirits, in spite of the interruption of thE~ preparations for his
release and departure from Uruguay. While the Committee cannot arrive at a
definite conclusion as to whether Hugo Dermit committed suicide, was driven to
suicide or was killed by others while in custody; yet, the inescapable conclusion
is that in all the circumstances the Uruguayan authorities either by act or by
omission were responsible for not taking adequate measures to protect his life, as
required by artcile 6 (1) of the Covenant.

9.3 In the same operative paragraph, the Committee requested the State party to
furnish copies of any relevant court orders or decisions. The Committee is
seriously concerned by the fact that, in this case and in a number of other cases,
the State party has failed to furnish the texts of court decisions.

9.4 As to the question of exhaustion of domestic remedies in the case of
Guillermo Dermit, the Committee also takes into account the following
considerations: the remedies listed by the State party as unexhausted, cannot
be considered available to the alleged victim in the circumstances of his case.
They are either inapplicable de ju~ or de facto and do not constitute an effective
remedy, within the meaning of article 2 (3) of the Covenant, for the matters
complained of. There are therefore no grounds to alter the conclusion reached
in the Committee's decision of 28 October 1981, that the communication in not
inadmissible under article 5 (2) (b) of the Optional Protocol.

9.5 No attempt has been made by the State pclrty to show that the delay in trying
Guillermo Dermit could be justified by the dJLfficulties of the case.

9.6 With regard to the burden of proof, the Committee has already established in
.its views in other cases (e.g., R.7/30) that said burden cannot rest alone on the
author of the communication, especially conal.dering that the author and the State
party do not always have equal access to the evidence and that frequently the State
party alone has access to relevant information. It is implicit in article 4 (2) of
the Optional Protocol that the State party has t6e duty to investigate in good
faith all allegations of violation of the Covenant made against it and its
authorities.

10. The Human Rights Committee, acting under article 5 (4) of the Optional
Protocol to the International Covenant on Civil and Bolitica1 Rights is of the
view that the communication discloses violations of the Covenant, in particular:

(a) With respect to Hugo Haro1do Dermit Barbato:

of article 6, because the Uruguayan authorities failed to take
appropriate measures to protect his life while he was in custody»
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(b) With respect to Guillermo Ignacio Dermit Barbato:

of arti~le 9 (3), because he was not promptly brought before a judge,

of article 9 (4), because he was held incommunicado and effectively
barred from challenging his arrest and detentionJ

of article 14 (3) (c), because he has not been tried without undue delay.

11. The Committee, accordingly, is of the view that the State party is under an
obligtion to take effective steps (a) to establish the facts of Hugo Detmit's
death, to bring to justice any persons found to be responsible for his death and to
pay appropriate compensation to his family, (b) with respect to Guillermo Dermit,
to ensure strict observance of all the procedural guarantees prescribed by
article 14 of the Covenant as well as of the rights of detained persons set forth
in artciles 7, 9 and 10 of the Covenant, (c) to transmit a copy of these views to
Guillermo Dermit, and (d) to take steps to ensure that similar violations do not
occur in the future.
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ANNEX X

Views of the Human Rights Committee under article S (4)
of the Optional Protocol to the International Covenant

on Civil and Political Rights

concerning

eommunication No. 16/1977

Submitted by, Dan:Lel Monguya Mbenge

Alleged victims' The author of the communication, membe~s of his family and
persons in their employ

State party concerned, Zaire

Date of registered communication: 8 September 1977 (date of first letter)

Date of decision on admissibility: 24 April 1979

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and Political Rights,

Meeting on 2S March 1983,

Having concluded its consideration of communication No. 16/1977, submitted to
the Committee by Daniel Monguya Mbenge under the Optional Protocol t .., the
International COvenant on Civil and Political Rights,

Having taken into account all the written information made available to it by
the author of the communication and by the State party concerned,

adopts the following,

VIEWS UNDER ARTICLE 5 (4) OF idE OPTIONAL PROTOCOL

1.1 The author of this communication, Daniel Monguya Mbenge, is a Zairian citizen
now residing in Belgium as a political refugee. He has submitted the communication
on his own behalf and on behalf of the following relatives and business
connections, Ibale Simon Biyanga, his brother, Abraham Oyabi, his younger brother,
EalDanuel Ngombe, his father-in-law, the family driver, whose name is not given, and
a pharmacist named Mozola.

1.2 The author has approached the Committee to complain of what he considers to be
systematic persecution of his family by the Government of Zaire. He alleges that
this persecution has continued against his family since the time of his sentence to
death in Septembe'r 1977 for supposedly having participated in the invasion of the
province of Shaba. In March 1.978, he was again sentenced to death as the alleged
instigator of a plot against the regime. A petition for clemency filed on behalf
of the author and other co-defendants was rejected by the President of Zaire the
same month. The movable and immovable property of the author has been transferred
to the State.
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2.1 Until 1972, Daniel Monguya Mbenge was Governor of the Shaba region (fo=me~ly

Katanga). In 1972, he was sentenced to a year's imprisonment for offences against
a foreign head of State. Subsequent to this sentence he was stripped of his
functions as Governor. In February 1974, he left Zaire for what he called reasons
of health. Later, he established residence in Brussels, where the Belgian
authorities in due course granted him the status of political refugee.

2.2 With reference to the two death sentences passed against him, the author
claims that he learned of them through the press, and that the judicial authorities
of his country neither summoned him to appear nor allowed him to defend himself or
have a lawyer to defen~ him. Furthermore, he says he was not notified of the
sentences. He therefore claims that he has been the victim of convictions and
sentences at variance with the provisions of the Covenant. In support of his
complaint he cites article 6, paragraphs 1, 2 and 4, article 12, paragraph 2,
article 14, paragraph 2 and paragraph 3 (a), (b), (d), (e) and (g), and article 19,
paragraphs 1 and 2 of the Covenant, which he considers have been violated by the
Government of his country.

2.3 He claims that the President of Zaire sought in vain to have him extradited
from Belgium and practically took hostage several members of his family by
arresting them and imprisoning them one after the other.

3. Asked by the Committee why he was acting on behalf of the above-mentioned
persons, he said that they were relatives or persons with whom he had business
contacts and that they had been persecuted as follows:

(a) Simon Ibale Biyanga, the author's brother and a former Deputy Chief of
Division in the Department of the Interior, was arrested arbitrarily by the
security services of Zaire and held without charge for 21 daysG He apparently left
Zaire secretly and is now in Belgium,

(b) Abraham Oyabi, the author's younger brother, was allegedly arrested on
1 September 1977 and held hostage during the course of a search for his older
brother, Simon. According to the latest reports he was freed early in 1979 or late
in 1978 (25 December 1978). He was sent to Miadembelo, his parents' home village,
although he himself was born at Kinshasa and had never lived in that village. It
should be noted that there is no documentary evidence of any sentence having been
passed against this person,

(c) Emmanuel Ngombe, the author's father-in-law, was arrested on
1 September 1977 and freed in July 1978 as the result of the amnesty declared by
the President of Zaire,

(d) The pharmacist Mozola and the family driver were arrested on
1 September 1977 and freed as the result of an amnesty in July 1978. No conviction
appears to have been given against them.

4. On 24 January 1978, the Human Rights Committee decided to transmit the
communication to the State party concerned under rule 91 of the provisional rules
of procedure and to request it to submit information and observations on the
question of the admissiblity of the communication. No reply has been received from
the State party.

5. On 24 April 1979, on the basis of the information before it, the Human Rights
Committee concluded:
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(a) That, in addition to himself, the author was justified in acting on
behalf of his brothers and his father-in-law by reason of close family connection,

(b) That the facts of the claim, as presented by the author, merited that the
communication be declared admissible, in so far as it related to himself and his
younger brother, Abraham Oyabi, with regard to the events alleged to have occurred
on or after 1 February 1977,

(c) That further information was needed with regard to the situation of the
author's brother, Simon Biyanga, and his father-in-law, before the Committee could
decide on the admissibility of the communication in so far as it related to them,

(d) That the author had ~ot established any grounds justifying his authority
to act on behalf of the pharmacist, Mozola, and the unnamed family driver.

The Committee therefore decided:

(i) That, in addition to himself, the author was justified by reason of close
family connection in acting on behalf of his brothers, Simon Biyanga and
Abraham Oyabi, and his father-in-law, Emmanuel Ngombe,

(ii) That the communication was admissible, in so far as it related to events
alleged to have occurred on or after 1 February 1977, in respect of the
author and his brother, Abraham Oyabi,

(lil) That the author be requested to furnish, within six weeks of the
transmittal of the decision to him, detailed information on the facts of
the claim in so far as it related to his brother, Simon Biyanga, and his
father-in-law, Emmanuel Ngombe, including precise information on their
present situation and whereabouts, and why they could not act for
themselves,

(iv) that the communication was inadmissible in so far as it related to the
other alleged victims, the pharmacist, Mozola, and the family driver,

(v) That any reply received from the author pursuant to paragraph 3 of the
decision should be transmitted to the ~tate party to enable it to comment
thereon within four weeks of the date ~I the transmittal,

(vi) That, in accordance with article 4 (2) of the Optional Protocol, the
State party should be requested to submit to the Committee, within six
months of the date of the transmittal to it of the decision, written
explanations or statements clarifying the matter in so far as the
communication related to Danie~ Mbenge and Abraham Oyabi, and the remedy,
if any, that might have been taken by it,

(vii) That the State party should be informed that the written explanations or
statements submitted by it under ar~icle 4 (2) of the Optional Protocol
must primarily relate to the substance of the matter under consideration,
and in particular the specific violations alleged to have occurred. The
State party was requested, in this connection, to enclose copies of any
court orders or decisions of relevance to the matter under consideration.
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6. In reply to its request for further information concerning the alleged victims
Simon Biyanga and Emmanuel Ngombe, the author informed the Committee by letter
dated 7 June 1979 that his brother, Simon Biyanga, and his brother's family had
left Zaire and that they were then living in Belgium, and that his father-in-law,
Emmanuel Ngombe, had been released and has rejoined his family. The author further
informed the Committee that his brother, Abraham Oyabi, had been released from
detention towards the end of 1978 or early in 1979.

7. In the light of this information, the Committee decided, on 21 July 1980, to
discontinue consideration of the communication in so far as it related to
Simon Biyanga and Emmanuel Ngombe, since it appeared that these alleged victims
would now be in a position to act on their own behalf, if they so wished.

8. In its explanations of 3 June 1980, communicated pursuant to article 4 (2) of
the Optional Protocol, the State party declared that Daniel M. Mbenge and
Ab~~ham Oyabi had benefited from the amnesty laws in Zaire and were therefore free
to return to the country, adding, with regard to Daniel M. Mbenge, that although he
Ris a former criminal sentenced for embezzlement" he had been granted a
presidential pardon.\
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10. By its decision of 21 July 1980, the Committee invited the Government of Zaire
to provide it with further particulars of the legal effects of the amnesty laws, in
so far as they related to the persons and property of M. Mbenge and A. Oyabi and,
in particular, to confirm in this connection the Committee's interpretation,
namely, that the convictions and two sentences delivered against Daniel M. Mbenge,
as well as all the consequences of these convictions in criminal and civil law,
were expunged by the amnesty.

9. On 15 June 1980, the author submitted his comments in response to the
explanations furnished by the State party, describing the latter as false and
defamatory. He asserted that, contrary to the provisions of the amnesty laws and
the favourable effect they were meant to produce, his possessions, which had been
seized by the State when he was sentenced, were still being sold by auction in
Kinshasa. In partiCUlar, he rejected the assertion by the State party that he had
been convicted for embezzlement. He reiterated that he had been sentenced for
political reasons. He added that, despite the fact that the amnesty measure
of 1978 had also a~plied to his brother Oyabi, the latter had had to take refuge in
the Congo in November 1979 to avoid arbitrary arrest by the security forces of
Zaire for a second time. He therefore concluded that to return to Zaire as
required under the amnesty laws would not be without risk for him.

11. In its reply the State party, under cover of its note of 6 October 1980,
forwarded to the Committee the texts of the amnesty laws and of the judicial
decisions by which D. M. Mbenge was sentenced in 1972, 1977 and 1978. The State
party added that "if a Zairian citizen decided to return to the country, even after
the expiry of the time-limit (for the amnesty), the President of the Republic was
quite ready to grant him a new amnesty which might affect his person and his
property." The Government of Zaire has not provided other details in response to
the Committee's request.

12. The Human Rights Committee, considering the present communication in the light
of all information made available to it by the parties as provided for in
article 5 (1) of the Optional Protocol, decides to base its views on the undisputed
submissions of the author of the communication and on the documents transmitted by
the State party, in particular the judgements of 17 August 1977 and 16 March 1978.
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14.1 In the first place, the Human Rights Committee has to examine whether the
proceedings on the basis of which the author of the communication has been twice
sentenced to death disclose any breach of rights protected under the International
Covenant on Civil and Political Rights. According to article 14 (3) of the
Covenant, everyone is entitled to be tr2.ed in his presence and to defend himself in
person or through legal assistance. This provision and other requirements of due
process enshrined in article 14 cannot be construed as invariably rendering
proceedings in absentia inadmissible irrespective of the reasons for the accused
person's absence. Indeed, proceedings )n absentia are in some circumstances (for
instance, when the accused person, although informed of the proceedings
sufficiently in advance, declines to exercise his right to be present) permissible
in the interest of the proper administration of justice. Nevertheless, the
effective exercise of the rights under article 14 presupposes that the necessa~y

steps should be taken to inform the accused beforehand about the proceedings
against him (art. 14 (3) (a». Judgement in absentia requires that,
notwithstanding the absence of the accused, all due notification has been made to
inform him of the date and place of his trial and to request his attendance.
Otherwise, the accused, in particular, is not given adequate time and facilities
for the preparation of his defence (art. 14 (3) (b», cannot defend himself through
legal assistance of his own choosing (art. 14 (3) (d» nor does he have the
opportunity to ex&uine, or have examined, the witnesses against hila and to obtain
the attendance and examination of witnesses on his behalf (art. 14 (3) (e».

13. Daniel Monguya Mbenge, a Zairian citizen and former Governor of the province
of Shaba, who had left Zaire in 1974 and is at present living in Brussels, was
twice sentenced to capital punishment by Zairian tribunals. The first death
sentence was pronounced against him by judgement of 17 August 1977, in particular
for his alleged involvement in the invasion of the province of Shaba by the
so-called Katangan gendarmes in March 1977. The second judgement is dated
16 March 1978. It pronounces the death sentence for "treason" and "conspiracy"
without providing facts to establish these charges. Daniel Monguya Mbenge, learned
about the trials through the press. He had not been duly summoned at his residence
in Belgium to appear before the tribunals. An amnesty decree of 28 June 1978
(Act 78-023 of 29 December 1978) covering offences "against the external or
internal security of the State or any other offence against the laws and
regulations of the Republic of Zaire", committed by Zairians having sought refuge
abroad, was restricted to persons returning to Zaire before 30 June 1979.

14.2 The Committee acknowledges that there must be certain limits to the efforts
which can duly be expected of the responsible authorities of establishing contact
with the accused. With regclrd to the present communication, however, those limits
need not be specified. The State party has not challenged the author's contention
that he had known of the trials only through press reports after they had taken
place. It is true that both jUdgements state explicitly that summonses to appear
had been issued by the clerk of the court. 'However, no indication is given of any
steps actually taken by the State party in order to transmit the summonses to the
author, whose address in Belgium is correctly reproduced in the judgement of
17 August 1977 and which was therefore known to the jUdicial authorities. The fact
that, according to the judgement in the second trial of March 1978, the summons had
been issued only three days before the beginning of the hearings before the court,
confirms the Committee in its conclusion that the State party failed to make
sufficient efforts with a view to informing the author about the impending court
proceedings, thus enabling him to prepare his defence. In the view of the
Committee, therefore, the State party has not respected D. Monguya Mbenge's rights
under article 14 (3) (a), (b), (d) and (e) of the Covenant.
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17. Daniel Monguya Mbenge also alleges a breach of article 6 of the Covenant.
Paragraph 2 of that article provides that sentence of death may be imposed only
-in accordance with the law (of the State party] in force at the time of the
commission of the crime and not contrary to the provisions of the Covenant-.
This requires that both the substantive and the procedural law in the application
of which the death penalty was imposed was not contrary to the provisions of the
Covenant and also that the death penalty was imposed in accordance with that law
and therefore in accordance with the provisions of the Covenant. Consequently,
the failure of the State party to respect the relevant requirements of
article 14 (3) leads to the conclusion that the death sentences pronounced
against the author of the communication were imposed contrary to the provisions
of the Covenant, and therefore in violation of article 6 (2).

16. In view of the findings of violations of article 14 (3) of the Covenant, the
Committee does not consider it necessary in the circumstances of the present case
to examine further the question whether article 14 (2) was also violated.

15. With reference to the claim that the death sentences were pronounced for
political reasons on trumped-up charges, the ComRJittee observes that it does not
come within its general mandate to review judici~l decisions of national courts of
States parties and that it may not reject as false the facts mentioned therein
unles8 there is clear evidence that the trial in question was affected by serious
irregularities in violation of the Covenant. Due in particular to a lack of
information from the Government of Zaire, there may be some reason to question the
correctness of the charges brought against D. Monguya Mbenge, especially with
regard to the judgement of 16 March 1978. While the earlier judgement of
17 August 1977 contains a rather elaborate statement of facts and expressly refers
to witnesses having testified under oath, the judgement of 16 March 1978 does not
even specify the charges brought forward against the accused and thus leaves open
the question why the author of the communication was convicted of treason and
conspiracy. Nevertheless, the Committee considers that it does not have sufficient
information in order to arrive at the conclusion that Daniel Monguya Mbenge has
been the victim of purely politically motivated and subtantially unfounded charges.

18. The Committee has next to examine whether any measure taken by the State
party subsequent to the pronouncement of the death penalties and, in particular c

the amnesty to which the Committee's attention has been drawn, provided
Daniel Monguya Mbenge with an effective remedy for the violation of his rights,
in accordance with article 2 (3) of the Covenant. The adverse effects of the two
judgements cannot be deemed to have ceased by reason of the amnesty put into force
b¥ Act No. 78-012 of 28 June 1978 and extended until 30 June 1979 by Act No. 78-023
of 29 December 1978. It appears that the author of the communication could have
enjoyed t~is amnesty only if he had returned to Zaire before the expiration date.
It is, however, undl!rstandab1e that he hesitated to take advantage of the amnesty
decree, since the s(~nd trial in which he had again been sentenced to death took
place only about three months before the coming into force of the amnesty. In fact
he submits that, notwithstanding the amnesty measure, his brother Oyabi had been
persecuted in November 1979. The submission of the State party to the effect that
the President of the Republic would be entirely prepared to grant a new amnesty to
citizens re-entering Zaire even after the expiration of the amne~ty decree does not
offer a secure legal basis upon which the author could firmly have relied. The
Committee notes further that no valid reasons have been put forward by the State
party which would explain why a person, in order to benefit from the amnesty,
should have been required to return to the territory of Zaire.
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19. In his communication, the author also referred to articles 12 (2) and 19 (1)
and (2) of the Covenant as being relevant in his case. As regards article 12 (2),
the Committee recalls that the author had already left his country before
1 February 1977, the date of entry into force of tbe Optional Protocol in respect
of Zaire, and has not returned there since. As regards article 19 (1) and (2),
the author, who has been living outside Zaire since 1974, has not furnjshed the
Committee with any relevant facts as to the measures taken against him by the
Government of Zaire on or after 1 February 1977. The events predating
1 February 1977, which are described by the author at some length, cannot be
taken into account by the Committee.

t
r
I

20. Concerning Abraham Oyabi, the Human Rights Committee bases its assessment on
the undisputed fact that he was arrested on 1 September 1977 in order to force him
to disclose the whereabouts of Simon Biyanga and that he was not released from
detention until late in 1978 or early in 1979. The State party has not claimed
that there was any criminal charge against him. In the view of the Committee,
therefore, he was subject to arbitrary arrest and detention contrary to article 9
of the Covenant.

21. The Human Rights Committee, acting under article 5 (4) of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the
view that the facts set out in paragraphs 13 to 20 above, in so far as they have
occurred on or after 1 February 1977, disclose violations of the International
Covenant on Civil and Political Rights, in particular:

(a) Wi th respect to Daniel Monguya Mbenge:

of article 6 (2), because Daniel MOnguya Mbenge was twice sentenced to
death in circumstances contrary to the provisions of the Covenant,

of article 14 (3) (a), (b), (d) and (e), because he was charged, tried
and convicted in circumstances in which he could not effectively enjoy the
safeguards of due process, enshrined in these provisions,

(b) With respect to Abraham qyabi:

of article 9, because he was sUbjected to arbitrary arrest and detention.

22. The Committee, accordingly, is of the view that the State party is under an
·obligation 'to provide the victims with effective remedies, including compensation
for the violations they have suffered, and to take steps to ensure that similar
violations do not occur in the future.
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ANNEX XI

Views of the Human Rights Committee under article 5 (4)
of the Optional Protocol to the International Covenant

on Civil and Political Rights

concerning

Communication No. 49/1979

Submitted b)r: Mr. and Mrs. Dave Marais, Sr., on behalf of their son,
Dave Marais, Jr., later represent.~ by Mattre Bric Damel

Alleged victim: Dave Marais, Jr.

State party concerned: M&dagascar

Date of oommunicatiortr 19 April 1979 (date of initial letter)

Date of decision on admissibility: 28 October 1981

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and Political Rights,

Meeting on 24 March 1983,

Having concluded its consideration of Communication No. 49/1979 submitted to
the Committee b¥ Dave Marais under the Optional Protocol to the International
Covenant on Civil and Political Rights,

Having taken into account all written inforJUtion ..de available to it by the
author of the communication and by the State party concerned,

adopts the following,

VIEWS UNDER ARTICLE 5 (4) OF TBB OPTIONAL PROTOCOL

1.1 The communication (initial letter dated 19 April 1979 and several subsequent
letters) was initially submitted by Mr. and Mrs. Dave Mara!., Sr., South African
nationals living in South Africa, on behalf of their son, Dave Marai., Jr., a South
African national detained in Madagascar. The alleged victi. is also represented
before the Committee by Maitre Eric Hamel, who was an attorney at Antananarivo,
Madagascar, until his expulsion by the Malagasy authorities on 11 February 1982,
and is at present in France.

1.2 The initial authors claim that their son is unable to submit a communication
himself, as he is allegedly not permitted to engage in correspondenoe from the
prison where he is held in Madagascar.

1.3 The initial authors state that their son was a passenger on a chartered
aircraft, which, on the route to Mauritius, was forced to make an emergency landing
in Madagascar on 18 January 1977 because of lack of fuel. Dave Marais, Jr. and the
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pilot of the aeroplane, John Wight, were arrested at that time, and, it appears,
subsequently tried for overflying Malagasy territory, convicted and sentenced to
five~year prison terms. Another passenger, Ed Lappeman, a United states citizen,
was also tried and convicted OQ the same charges. The authors allege that their
son's right to a fair trial and the guarantees necessary for his defence were
continuously violated. The alleged victim's first attorney, Jean-Jacques Natai,
left Madagascar and was refused re-entry into the country. It appears that
Dave Marais, Jr., was subsequently represented by two other lawyers before his
defence before th~ domestic courts was undertaken by Maltre Eric Hamel.

1.4 Regarding domestic remedies, the initial authors state that letters have been
sent to various authorities in Madagascar pleading for the release of
Dave Karais, Jr., but that all such efforts have been in vain.

1.5 The initial authors do not specify the articles of the Covenant allegedly
violated.

2. The mother of the alleged victim, Mrs. E. Marais, in a letter to the Committee
dated 25 October 1979, stated that she had learned from an anonymous source t~at

her son had been transferred to a gaol 60 km from Antananarivo and that he had been
separated from John Night, who was in a prison north of Antananarivo. She stated
that she had not received any letters from her son and that she was not allowed to
write to him. She had written many letters to President Ratsiraka, but had never
received a reply. All he= applications for a visa were refused. She had also
telephoned one of her son's former lawyers in Antananarivo, who allegedly was
intimidated and could give no information about her son.

3. By its decision of 7 August 1979, the Human Rights Committee transmitted the
communication under rule 91 of the provisional rules of procedure to the State
party concerned, requesting information and observations relevant to the question
of admissibility of the communication.

401 In its submission of 20 February 1980, the State party objected to the
admissibility of the communication on the ground that the alleged victim had not
exhausted domestic remedies&

4.2 The State party stated that Dave Marais, Jr. and two others had been accused
of offences punishable under articles 82 (3) and 83 (2) of the Penal Code of

.Madagascar and Decree No. 75-112 MD of 11 April 1975, for espionage and overf1ying
the territory "while the state of emergency was in force". They had been detained
on 18 January 1977, remanded in custody on 4 February 1977, the order for their
arrest was issued ~ the Criminal Proceedings Division on 24 February 1978 and
referred on the same date to the competent military court. By Judgement No. 105 of
22 March 1978, the Military Court convicted Dave Marais, Jr. and the two others:

"of having, on 18 January 1977,- and in any event within the last three years,
at Ma~akara and Mananjary and over Malagasy territory in general, flown over
Malagasy territory in a foreign aircraft without being autho~ized to do so by
any diplomatic convention and without permission from the Malagasy authorities,
thereb¥ endangering, in time of peace, the external security of the State of
Madagascar Ill.

They were sentenced to five years in prison and a fine of 500,000 francs, with
confiscation of the articles seized.

-142-

~.t..

1.°

4.
An
br
ma
a9

opp

all
had
the

De
ens

leg
inf
rep

5.2
the
22
be
(b)

all
H
Off

5.3
Mal
him



o
n,
r

,

een

ttee
t
been
ed
to

er

he

on

t

ed

lng
Iled

5 of
I

rs,
er
by

ties,
)f

~ 0:.. '

10"

4.3 While serving their sentence, Dave Marais and another person escaped from the
Antananarivo Central Prison, where they were being held. They were apprehended and
brought before the prosecuting authority. On 16 June 1979, the examining
magistrate was requested by the prosecuting authority to bring an indictment
against Dave Marais et al.

4.4 The State party further explained that if Dave Marais thought that his rights
had been violated, he could, either on his own behalf or through his counsel, have
referred the matter to the examining magistrate or invoked article 112 (2) of the
Code of Criminal Procedure, which provides that "any violation of the measures for
the protection of the freedom of the individual prescribed by the articles
contained in this chapter shall be punishable under the provisions of
articles 114 et seg. of the Penal Code".

5.1 By its decision of 25 July 1980 the Human Rights COmmittee, having taken note
of the State party's submission of 20 February 1980 and noting, inter alia, that
the State party referred in its submission to "the state of emergency" in force in
the Democratic Repub~ic of Madagascar on 18 January 1977, requested the State party
in the light of the obligation imposed by article 4 (3) of the Covenant to clarify
whether the right of derogation referred to therein had been applied and, if so,
whether any derogation had in any way affected the alleged victim, it also
requested the State party to furnish further information and clarifications as to
the following points, in order to enable the Committee to ascertain whether
domestic remedies had been exhausted by or on behalf of the alleged victim,

(a) Whether the alleged victim had been informed of and afforded an effective
opportunity to invoke article 112 (2) of the Code of Criminal Procedure~,

(b) Whether there were any other remedies that could be invoked by the
alleged victim in the particular circumstances of his case and, if so, whether he
had been informed about them and afforded an effective opportunity to resort to
them,

(c) The results of the preliminary investigation carried out by the Third
Department, Antananarivo, and the present stage of the proceedings that might have
ensued,

(d) The means of communication between the alleged victim, his family and
legal counsel, in particular his access to Maitre Eric Hamel, who, according to
information furnished by the mother of the alleged victim, had undertaken to
represent Dave Marais in his defence before the domestic tribunals.

5.2 The Human Rights Committee further requested the State party (a) to furnish
the Committee with copies of the judgement of the Military Court, No. 105 of
22 March 1978, and the judgement of the Supreme Court, rendered on 20 March 1979,
both of which were referred to in the State party's submission of 20 February 1980,
Cb) to furnish information as to the whereabouts and the state of health of the
alleged victim, (c) to submit the information and clarifications sought to the
H~~n Rights Committee in care of the Division of Human Rights, United Nations
Office at Geneva, within six weeks of the transmittal of this decision to it.

5.3 The Human Rights Committee at the same time decided to make known to
Maitre Eric Hamel the contents of the decision, with a view to obtaining from
him any pertinent information about the situation of Dave Marais and the issues
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that any information or clarifications received from the State
this decision should be transmitted to the authors of the
to Maitre Eric Ramel, in his capacity as legal representative of
to enable them to comment theceon.

6. By its decision of 24 OCtober 1980, the Human Rights Committee, n~ting that no
response had been received from the State party following the Committee's decision
of 25 July 1980, decided to urge the State party, without further delay, to provide
the Human Rights Committee with the information and clarifj~ations sought in the
Committee's decision of 25 July 1980, including the information requested concerning
the whereabouts and the state of health of Dave Marais, Jr.

Cb} ~e9uested the State party, should there hitherto have been any obstacles
barring Ma~tre Eric Ramel from access to his client, to take the necessary steps to

(a) StronglY urged the State party to provide the Committee without delay
with the information and clarifications already requested, inclUding, inter alia,
the text of the judgement No. 105 of 22 March 1978 of the Military Court and the
judgement of 20 March 1979 of the Supreme Court, as well as detailed information
relating to the alleged victim's state of health and whereabouts and his access to
his legal representative, Maitre Eric Ramel,

remove such obstacles and to ensure that the lawyer and his client had the proper
facilities for effective access to each other. The State party should inform the
Committee of the steps taken by it in this connection,

8.2 Maitre Hamel further stated that he saw Dave Marais, Jr. on two days during
the trial and that his client alleged that he had been detained since December 1979
in the basement of the Direction generale d'investigations et documentation CDGIB)

(c) Expressed the hope that the State party would be in a position to provide
the information sought pursuant to the instant decision and the Committee's earlier
decisions of 25 July and 24 October 1980, by not later than 1 June 1981, so that
further delays in the consideration of the communication could be avoided,

7. By its decision of 31 March 1981, the Ruman Rights Committee, noting with
concern that no further information or clarifications had been received in response
to its decisions of 25 July 1980 and 24 OCtober 1980, and considering that the
State party's failure to provide the Committee with the information and
clarifications requested had hampered the Committee's consideration of the
communication:

8.1 In a submission of 16 May 1981, Maitre Eric Ramel stated that Dave Marais, Jr.
and John Wight appeared before the Antananarivo Court of Summary Jurisdiction on
14 May 1981 on charges of prison-breaking and complicity in overflying the
territory of Madagascar, by a judgement of 15 May 1981, the Antananarivo Court
sentenced Dave Marais and John W!ght to two years' imprisonment and a fina of
1 million francs, under this judgement they should be released from prison on
4 February 1984, but an appeal against the judgement was lodged on 15 May 1981 and
the case was to be heard by the Summary Jurisdiction Chamber of the Appeals Court.

Cd} Decided
party pursuant to
'communication and
Dave Marais, Jr.,
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~ complained of in the communication, and to furnish him at the same time, in his
~ capacity as legal representative of the alleged victim, with copies of the
] submissions of the authors of the communication and the State party, as well as
~ with the text of the Committee's decision of 1 August 1979.
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political police prison at Ambohibao near Antananarivo~ in a cell measuring 2m by Im
and, apparently, without light.

8.3 Maitre Ramel stated that at the time of writing (May 1981) his client had been
held for over 18 months and was being held incommunicado, that he was forbidden to
send or receive letters or papers of any description whatsoever.

8.4 In an annexed legal memorandum on the c:ase of Dave Marais, Jr., his attorney
acknowledged that the procedure followed at the trial of Dave Marais in May 1981
was regular from the legal point of view and the hearings were held correctly. He
averred, however, that his client was not being held in a proper establishment of
imprisonment together with other prisoners, but that he was kept in strict solitary
confinement in the cellar of a political police prison and, that as a consequence,
although he was attended by a Malagasy medical doctor and his state of health
appeared to be satisfactory, he was SUffering from depression after being held
incommunicado for lIt.'Ore than 18 months (by May 1981)"

8.5 He stated that tn letters of 27 December 1979 and 14 January 1980 he had drawn
the attention of the Minister of Justice of Madagascar to his client's illegal
detention, pointing o~t that under articles 550 and 551 of the Code of Penal
Procedure, detainees who had already been sentenced or are awaiting sentence must
be held in an establishment of the Penitentiary Department of the Ministry of
Justice, and that the detention of a sentenced prisoner by a police department is
thus strictly illegal. He further stated that he had reminded the Minister of
Justice in several further letters without receiving any reply and without any
action being taken to date. Copies of five such letters are annexed to
Maitre Ramel's submission.

8.6 With respect to the alleged victim's right to have adequate time and
facil~ties for the preparation of his defence and to communicate with counsel of
his own choosing, Maitre Ramel stated that, with the exception of two days during
the trial, he had been unable to communicate with his client.

8.7 As a consequence of his enquiry into his client's state of health through
the examining magistrate, Mattre Ramel was charged at the instance of the
Attorney-General with spreading false rumours. Re further stated that he had
twice been questioned by the DGID political police.

8.8 With respect to the possibility of lodging a complaint on the grounds of
infringement of liberty pursuant to articles 112 and 114 of the Malagasy Penal
Code, Mattre Ramel stated that these two provisions were purely of a token nature
and have no practi~al significance. In substantiation of this allegation he stated
that on the occasion of the internment of another client he also lodged a complaint
under article 114 and that the Minister of Justice commandeered this file from the
court, thus making it impossible for any action to be taken on the complaint.

8.9 In a letter dated 22 May 1981, Mattre Ramel added that, after the hearing of
15 May, Dave Marais, Jr. remained for three days in Antananarivo Prison, where he
had a long interview with him. On 18 May, Marais was again taken to the political
police prison at Ambohibao in the same manner as before, i.e., a squad of political
police officers came to Antananarivo Prison demanding, without any instructions or
warrant, that the prisoner Dave Marais should be handed over. Re was again in
the basement of the prison at Ambohibao, in a cell measuring 2m by lm. Any
~ommunication at the political police prison was forbidden and the detainees were
k~pt completely incommunicado.
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8.11 The Committee has also learned that the third person on the aircraft,
Bd Lappeman, an American citizen, was released by Malagasy authorities in
November 1980.

9. At its thirteenth session, the Human Rights Committee continued consideration
of the Marais case in view of the latest submissions from Maitre Ramel. It
determined that a decision as to admissibility would be taken at the fourteenth
session. The State party was so informed on 7 August 1981.

8.10 In a letter dated 14 June 1981, Maitre Ramel stated that Messrs. Marais and
Wight were brought to Antananarivo ~rison for the preparatory formalities for a
criminal court proceeding to be held on 31 July 1981. Maitre Ramel indicated that
Mara!~ was well, as far as his health was concerned, but that he was suffering from
psychological depression as a result of 20 months of unrelieved solitary
confinement in a basement.

n

10. In a further letter dated 4 August 1981 Maitre Hamel reported that
Messrs. Marais and Wight appeared before the Criminal Court of Antananarivo from
31 July to 4 August 1981 to answer charges of conspiracy together with 14 Malagasy
defendants, while most of the Malagasy defendants were sentenced to 5-10 years of
imprisonment, the two South Africans were acquitted. Mr. Karais spent a week in
Antananarivo Prison in order to appear before the Criminal Court and was then taken
back to the basement of the political police prison at Ambohibao. The conditions
of his detention remained unchanged.

11. At its fourteenth session in OCtober 1981, the Human Rights Committee noted
with concern that its decisions of 25 July 1980, 24 October 1980 and 31 March 1981,
in which it requested the State party to provide information and clarifications,
had gone unheeded and that thereby it had been seriously hampered in discharging
its responsibilities under the Optional Protocol.

12. The Committee had not received any information that the matter had been
submitted to another procedure of international investigation or settlement. It
therefore found that it was not precluded by article 5 (2) Ca) of the Optional
Protocol from considering the communication. The COmmittee was also unable to
conclude, on the basis of the information before it, that there were remedies
available to the alleged victim which he could pursue or should have pursued. The
Committee noted that the State party had failed to respond to a specific request
for information on domestic remedies, which the COmmittee addressed to the State
party in its decision of 25 July 1980. Accordingly, the Committee found that the
communication was not inadmissible under article 5 C2~ Cb) of the Optional Protocol.

13. On 28 October 1981, the Human Rights Committee therefore decided:

Ca) That the communication was-admissible,

Cb) That, in accordance with article 4 (2) of the Optional Protocol, the
State party should be requested to submit to the Committee, within six months of
the date of the transmittal to it of this decision, written explanations or
statements clarifying the matter and the remedy, if any, that may have been taken
by it,
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(c) That the State party should be informed that the written explanations or
statements submitted by it under article 4 (2) of the Optional Protocol must relate
primarily to the substance of the matter under consideration. The Committee
stressed that, in order to perform its responsibi1itien, it required specific
responses to the allegations made and the State party's explanations of the actions
taken by it. The State party was again requested, in this connection, to enclose
copies of any court orders or decisions of relevance to the matter under
consideration,

Cd) TO reiterate the request contained in its decision of 31 March 1981 that
the State party should provide the Committee with detailed information about
Mr. Marais' state of health and his access to his legal representative. Without
prejudging the merits of the case, the Human Rights Committee stressed that the
State party should ensure that Mr. Marais was held under humane conditions of
imprisonment in accordance with the requirements set forth in article 10 of the
Covenant and that he should have proper access to legal counsel.

14. In a letter dat~d 14 February 1982, Maitre Ramel informed the Division of
Human Rights that the Malagasy political police had arrested him in connection with
the officers' plot of 16 January 1982, searched his home and seized part of his
dossier on the Marais case, that he was subsequently detained in the basement of
the political police prison at Ambohibao and finally expelled from Madagascar to
France, a country of which he appears to be a citizen. In the same letter,
Mattre Hamel stated that Dave Marais was in good health. In a letter dated
22 May 1982, Maitre Hamel asserted that he still represented Mr. Mar~is.

15.1 The time-limit for the State party's submission under article 4 (2) of the
Optional Protocol expired on 8 June 1982. By a note dated 11 August 1982, the
State party transmitted a copy of a letter dated 14 July 1982 signed by
Dave Marais, Jr., and John Wight and addressed to the Director General of the
Directorate-General of Investigations and Documentation of the Malagasy Republic,
reading as follows:

·We would like to thank you very much for the letters from our families,
which were safely received yesterday. It is absolutely wonderful to have news
of our wives after so many months.

WIn writing, I take the opportunity also to thank you for all the money
which you have provided to buy cigarettes, soap and medicine. Also for the
food, the room and particularly for the kindness shown to us. We remain in
good spirits and, in view of the circumstances, want for almost nothing,
except, of course, our freedom.

Cl would. li~e to request your permission to write to President Ratsiraka
to ask him if he might be so good as to consider a remission of sente~ce or an
amnesty for us. I am extremely eager to return home so as to be able to
participate in the struggle against apartheid ••••

15.2 The State party further informed the Committee that the relevant Malagasy
High Authorities were studying the action to be taken on the requests made in the
letter referred to above.
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16.1 The Human Rights oo..ittee further examined the communication of Dave Marais
at its seventeenth session. In view of the information furnished by the State
party, which the CoMlttee welCOlMd, and in order to give time to th~ President of
the Democratic _9ublic of Madag'13C5r to respond to the appeal for clemency made to
him by MemBra. Maraia and Night, the Committee decided to defer further consideraton
of their cases until it.s .;ighteenth session. The State party was so informed on
25 November 1982 and waa requested to inform the Committee not later than
31 January 1983 whether the appeal for clemency made by Messrs. Marais and Wight
was granted.
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17.1 The Human Rights oo..itte. has the obligation under article 5 (1) of th~

Optional Protocol to consider this communication in the light of all written
information made available to it on behalf of Dave Marais, Jr., and by the State
party. It, thf'refore, decides to base its views on the following facts, which have
nc...:: been contradicted by the State par~1.r.

16.2 The Human Rights oo..itte. notes with regret that the State pa~ty h~s not
respon~ed to ita request.

17.2 Dav. Marais, Jrs, a South African nationa~, was a passenger on a chartered
aircraft which, en route to Jlauritius, made! an emergency landing i~::. Madagascar on
18 January 1977. The pilot of the plane, John Wight, a South African national,
another passenger. on the plane, Bd Lappeman, a national of the United States of
America, ana Dave Marais, Jr., were tried and sentenced to five years' imprisonment
and a fine for overflying the country without authority and thereby endangering the
external security of Madagascar. On 19 August 1978, while serving his sentence,
1)c.; ,,<') r,.«.arais escaped f'tGa cbe Antananarivo Central Prison, was subsequently
apprehended, tried on charges of prison-breaking and sentenced to an additional two
years' imprisou.8nt, an appeal was lodged on 15 May 1981.

I :
i

17.3 Dave Marais' first attolt'ney, Jean-Jacqut!s Natal, left Madagascar, he was
SUbsequently refused re-entry into Madagascar. Later Mait~e Eric Ramel became the
defence attozney for Dave Marais. Although Maitre Ramel obtained a permit from the
Examining Mag!illtrate to see his client, he was repeatedly prevented from doing so.
From December 1979 to May 1981, Dave Marais was unable to communicate with
Maitl'e HaE",~l and to prepare hi. defence, except for two days during the trial
itself. On 11 February 1982, Malagasy political police authorities ~~rested

Maitr~ Hamel, det&1ned hi. in the basement of the Ambohibao political police prison
and, subsequently, expelled hi. !~rOlD Madagascar, thereby further impairing his
ability ~ffectively to repr••ent Dave Marais.

17.4 In December 1979, Dav~ Marais was transfe~red frOm the Antananarivo Prison to
a cell measuring la by ~ in tbe ~s_ent of the poHtical police prison at
Ambohibao ami has been held inc:a.unicado· eve'C since, except for two brief
transfers to Antananarivo for trial proceedings.

18.1 In fo~ulating its vie~., the Human Rights Committee also takes into account
that, 51tbough the state party was requeste4 to furnish the Committee with copies
of any court order.. or decisions of relevance to the case and with information with
l'egard to Mr. Marais' ace.sl! to. his legal representative Maitre Hamel, none has
been ~eceivedu Th. ea..ittee iurther r~que8ted the State party to give detailed
information relating to th~ alleged vic~lm's state of health and wheKeabouts. No
information bdS been received other than a c~~py of a letter purportedly written by
Da'\;~ Marais and John Might and trl.lnl1mitted by the State party by note of
11 AUgdSt 1982..
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18.2 With regard to the burden of proof, tha Committee has already established inits views in other cases (e.g., R.7/30) that the said burden cannot rest on theauthor of the communication alone, especially considering that the author and theState party do not always have equal access to the evidence and that frequently theState party alone has access to relevant information. It is implicit inarticle 4 (2) of the Optional Protocol that the State party has the duty toinvestigate in good faith all allegations of violation of the Covenant made againstit and its autho&itles, and to furnish to the Committee the information availableto it.

18.3 In the circumstances, the Committee cannot but give appropriate weight to theinformation submitted on behalf of Dave Marais, including that submitted by hislegal representative, Maitre Hamel.

19. The Human Rights Committee, acting under article 5 (4) of the OptionalProtocol to the International Covenant on Civil and Political Rights, notes withserious concern that the State party has ignored its repeated re~ests for specificinformation and has thereby failed to comply with its obligations underarticle 4 (2) of the Optional Protocol. The Committee is of the view that thecommunication discloses violations of the Covenant, in particular,

of articles 7 and 10 (1), because of the inhuman conditions in whichDave Marais, Jr., has been held in prison in Madagascar incommunicadO sinceDecember 1979,

of article 14 (3) Cb) and (d), because he has been denied adequate opportunityto communicate with his counsel, Maitre Ramel, and because his right to theassistance of his counsel to represent him and prepare his defence has beeninterfered with by Malagasy authorities.

20. The Committee, accordingly, is of the view that the state party is under anobligation to provide the victim with effective remedies for the violations whichhe has suffered and to take steps to ensure that similar violations do not occur inthe future. The Committee would welcome a decision by the State party to releaseMr. Marais, prior to completion of his sentence, in response to his petition forclemency.
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ANNEX XII

Views of the Human Rights Committee under Article 5 (4)
of the Optional Protocol to the International Covenant

on Civil and Political Rights

concerning

Communication No. 74/1980

Submitted by: Miguel Angel Estrella

Alleged victim: Miguel Angel Estrella

State party concerned: Uruguay

Date of communication: 17 July 1980 (date of initial letter)

Date ~f decision on admissibility: 2S March 1982

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and Political Rights,

Meeting on 29 March 1983,

Having concluded its consideration of communication No. 74/1980, submitted to
the (X'~'mittee by Miguel Angel Estrella under the Optional Protocol to the
International Covenant on Civil and Political Rights,

Baving taken into account all written information ~ade available to it by the
author of the communication and by the State party concerned,

adopts the following:

VIEWS UNDER ARTICLE 5 (4) OF THE OPTIONAL PROTOCOL

1.1 The author of the communication (initial letter dated 17 July 1980 and further
submissions dated 8 November 1980, 9 and 15 July 1981 and 1 October 1982) is an
Argentine national, concert pianist by profession, at present li~ing in France.

1.2 The author states that he became a me~~r of the Movimiento Peronista in
Argentina in 1966 because he wished to contri~ute to the wider dissemination of
knowledge, in his case of music, among the dep~ived sectors of the population. Bis
activities, which were unpaid, involved giving courees, lectures and public
concerts. These activities were allegedly considered to be 8 subversive- by the new
military Go'vernment which came to power in Argentina in 1976. In April 1977, the
author found that his name was on a list of Argentine intellectuals who could not
participate in activities under the bilateral agreements which his country had
signed with other States and that he had been denounced as 8 a subversive member of
the Montoneros Organization 8

• si The author requested an investigation into these
accusations and, on 7 December 1977, he was officially informed that no charges had
been retained against him and that he could therefore exercise his profession
freely and participate under bilateral agreements.
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1.3 The author explains that in 1977 he agreed to work in Montevideo, Uruguay,
where he had been invited to give concerts and also refresher courses for Uruguayan
pianists and that he lived there most of the time with his two sons and three
Argentine friends, Raquel Odasso, Luisana Olivera and Luis Bracony, in a house that
he had rented. His friends were also working in Montevideo. In May 1977, the
author's engagements with the SODRE bl Symphony Orchestra were suddenly cancelled
and some weeks later he was officially informed by a Colonel (name is given) that
he was under observation in Uruguay, that unfavourable reports had been received
about him, that his position as a Peronist made it obvious that he was opposed to
the Uruguayan Government, that however he had no recorded political activities in
Uruguay and that so long as that situation did not change his safety was not in
jeopardy. He was free to give private lessons to local pianists, but was told that
he could not carry out any offic~Ql concert or teaching activity. The author's
concerts at the University were cancelled and a proposed professorship at the
conservatory was withdrawn.

1.4 The author states that in November 1977 he toured Mexico and Panama. He then
stayed in Buenos Aifes from 5 to 10 December 1977 and on 10 December he went to
Montevideo to bring his children back and to hand over the house he had rented.
His intention was to move to Buenos Aires and spend some time in his country before
travelling to Mexico and Canada on work assignments. He further states that when
he reached Montevideo, on 10 December 1977, he found at his house an old friend,
Carlos Valladares, allegedly a well-known Montonero leader. The author states in
this connection:

~My friendship with him was of very long standing because he had worked with
my father selling books. I invited him to dinner with me and my family and he
left my house at midnight. He was also present the following day at a
farewell lunch that I held at my home. Valladares left the same evening and I
n~ver saw him again."

The author mentio~s that from 11 December 1977 he noticed that he was constantly
followed. However, as he was preparing his departure, this fact did not greatly
di&turb him. On 15 December, he completed the necessary customs and banking
procedu~es and purchased the tickets to travel to Buenos Aires.

1.5 The author claims that on the evening of 15 December 1977, &aquel Odasso and
Luisana Olivera were abducted only a few yards from his home in Montevideo. He was
told about this incident by his neighbours who, despite the fact that the house was
surrounded by a growing number of vehicles with armed individuals, showed total
solidarity with him and helped him to get in touch with diplomat friends and
colleagues. The author further claims:

"I was reassured by the fact that the people with whom I had managed to get
into contact promised to ensure that these abnormal events were immediately
made knOwn abroad •••• After 11 p.m., some 15 strongly armed individuals in
civilian clothes broke in, threatening us with death if we did not surrender0
Bracony and I had remained in the house. We came out with our hands up,
trying to tell them that there was no need for any violence. They punched
and kicked me and knocked me down, chaining my feet and hands, and then
blindfolded me, pulled a hood over my head and pushed me towards a vehicle
where they began to kick me all over."
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The author alleges that they were brought to a place probably near the airport
where he recognized the voices of &aquel Odasso and Luisana Olivera.

1.6 The author claims that in that place the four of them were subjected to
torture:

"The tortures consisted of electric shocks, beatings with rubber truncheons,
punches and kicks, hanging us up with our hands tied behind our backs, pushing
us into water until we were nearly asphyxiated, making us stand with legs
apart and arms raised for up to 20 hours, and psychological torture. The
latter consisted chiefly in threats of torture or violence to relatives or
friends, or of dispatch to Argentina to be executed, in threats of making us
witness the torture of friends, and in inducing in us a state of ~allucination

in which we thought we could see and hear things which were not real. In my
own case, their point of concentration was my hands. For hours upon end, they
put me through a mock amputation with an electric saw, telling me, 'we are
going to do the same to you as Victor Jan.• ' £/ Amongst the effects from
which I suffered as a result were a loss of sensitivity in both arms and hands
for eleven months, discomfort that still persists in the right thumb, and
severe pain in the knees. I reported the fact to a number of military medical
officers in the barracks and in the 'Libe~tad' prison."

The author alleges that he was interrogated for the purpose of forcing him to admit
that he had been involved in plans to carry out armed operations in Uruguay and
Argentina. He was repeatedly asked why he did not denounce Valladares and at one
moment his interrogator allegedly said: "I keep telling you you are unlucky. We
know that you were not involved in this matter, but you are going to pay dearly for
the fact that you let Montoneros come into your house."

1.7 On 23 December 1977, the author was transfe~red to a military barracks,
probably of Batallon 13, where he was ~ept blindfolded up to 20 January 1978 and
subjected to ill-treatment during almc,st a month. The author mentions the
following:

"During my stay there, I suffered almost constantly from vomiting, diarrhoea
and other digestive disorders, the result not merely of the state of
insecurity I was in, but also the lack of hygiene and the food. I never
received even the most rudimentary medical attention there. I was repeatedly
threatened with death by an officer, who, on one occasion lifted my hood to
hit me in the face, he was a lieutenant. He was beside himself with anger
because I had been demanding insistently to be given a shower and to wash my
clothes, which bore the marks of my intestinal problems and of torture. Other
occasions on which I provoked his fury were when I asked the guards for
medical attention, or to be allowed to write a letter to my family, to have
news of what had happened to my children, for permission to attend Mass at
Christmas or to see my family. "

On 20 January 1978, the author was taken to Libertad prison. He spent the first
10 days in solitary confinement in a cell which was a kind of cage in a section
known as "La Isla". There he received visits from a military doctor. As he had
lost 10 kilos, the doctor requested a special diet for him, which was refused. On
5 February his life as a prisoner became "normal". From that time he was kept in
the cells (first floor A) and on that day he was able for the first time to walk in
the open air for an hour and to have contact during that period with a fellow
prisoner.
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1.8 The author states that he was brought before a military court on three
occasions (23 and 26 December 1977 and on 15 March 1978). On 23 December 1977, in
the office where he was to see a court official, the author's hood was taken off
and he recognized several of the individuals who had abducted him and taken part in
the torture. That day also, he was given the possibility to choose an officially
appointed lawyer, "who is really an officer of the armed forces or a civilian
employed by them", either Mr. Severino Barbe or Colonel Alfredo Ramlrez. The
author opted for Mr. Barbe, whom he saw on that day and on 31 May 1978,
14 November 1978 and 12 February 1980. From the outset, Mr.· Barbe allegedly
adopted the attitude of a prosecutor in his relations with the author, who claims
that, as a result, he was in fact denied the possibility of an effective defence.
In particular, he states that on 31 May 1978, Mr. Barbe once again questioned the
author's innocence, arguing that he had been accused by his friends and that he had
not denounced Mr. Valladares. The author states that he asked to be confronted
with his friends stressing that their reports had been made under torture. He
further states that, although Mr. Barbe did nothing to arrange confrontations or to
improve the conditions under which he was being held, his friends and colleagues
outside Uruguay helped to speed up the processing of his case.,
1.9 The author mentions that on 9 November 1978 he was confronted with
Luis Bracony and Luisana Olivera and on 14 November 1978 with Raquel Odasso who, in
particular, retracted what she had been forced to sign against him. He states that
on 29 August 1979 he was told by an official whom he met at the prison that he had
been sentenced to four and a half years of imprisonment at a trial that was held
in camera. That day the military court's jUdgement was read out to him, the basis
for the verdict being the charges of "conspiracy to subvert, action to upset the
Constitution and criminal preparations". The author further states that, on the
morning of 12 February 1980, he and five other detainees were tak~n to Montevideo,
"in the silence that is characteristic of any departure from prison". At the
moment he and his friend Luis Bracony were brought into the courtroom of the
Military Supreme Tribunal, he learned that there was going to be a trial. He
states that his relatives were not allowed to attend the trial. He recalls that
the military judge, Mr. Silva Ledesma, said that the charge of attempt to upset the
Constitution could not be confirmed, that therefore they had served their sentences
and that they would be expelled from the country for having exposed Uruguay to a
risk of war against another State. The author further states that the following
day, on 13 February 1980, he was suddenly taken to a punishment cell in "La Is1a",
but that around 7 p.m. he was driven to the Montevideo Police Headquarters. On
15 February 1980, he was taken to the airport, where he boarded an airplane bound
for France.

1.10 In the second part of his communication (under cover of letters dated 9 and
15 July 1981), the author gives a detailed description of prison conditions at
Libertad. He states, in particular, that five floors of the prison are divided
into very small cells, that two detainees share each cell (except on the second
floor, which is reserved for detainees held in solitary confinement), that these
cells are so small that "when one detainee walks, the other has to sit", that
detainees are usually kept in their cells 23 hours per day, that they are not
allowed to lie on their beds from 6.30 a.m. to 9 p.m. or to do any exercise and
that they are allowed to go into the open air for only one hour per day, provided
that they have not been punished. He further states that from time to time
detainees are allowed by the prison authorities to carry out some activities such
as painting walls, cleaning, cooking, distributing food or books in the cells,
etc. He Qaintains that most detainees wish to carry out such tasks despite the
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fact that they are continuously subjected to harassment by the prison guards. The
author adds that, when detainees are carrying out these activities, they have to be
very careful because they work in precarious safety conditions and accidents occur
frequently. He gives the names of five detainees who suffered accidents while
doing some work.

1.11 The author states that the reasons for punishment at Libertad prison are
endless (for example, for calling a detainee by his name instead of using the
number assigned to each detainee when entering at Libertad prison, for wnlking
without having their hands behind their back, for looking directly at a prison
guard, for trying to share food or clothes with a detainee, for drawing, for
writing music, for not executing an order quickly enough, for asking too much,
etc.). He recalls that he was punished over and over again for saying "hello" with
a smile to other detainees while distributing their breakfast. Punishments may
consist of withholding permission to go into the open air for one or several weeks,
or a ban on receiving correspondence or the suppression of visits. He further
states that punishments could be entirely arbitrary. He mentions that once he had
to remain in solitary confinement in a punishment cell for one month because "a
group of European frier-ds" had come to see him and the prison authorities hac
decided not to allow the visit. When the author had completed his 30 days'
punishment, he was forced to sign a paper stating that the reason for his
punishment was that he had tried to assault a guard.

1.12 The author maintains that in fact a policy of arbitrary sanctions is
continually applied for the purpose of generating moments of hope followed by
frustration. He alleges that the whole system at Libertad is aimed at destroying
the detainees' physical and psychological balance, that detainees are continuously
kept in a state of anxiety, uncertainty and tension and that they are not allowed
to express any feeling of friendship or solidarity among themselves. He claims
that many detainees are psychologically ill and that the present psychologist,
Mr. Britos, is largely responsible for the policy of repression prevailing at
Libertad prison. ·They are professionals, like Mr. Britos, who use their skills in
order to render thousands of individuals in this small country which is Uruguay
unfit for reintegration into normal society·. The author further claims that the
state of anxiety prevailing among detainees is largely due to shooting exercises by
the prison guards and alarm warnings. Up to three times a day during alarms,
detainees have to lie down on the floor wherever they are, face downward, hands
over their heads and any movement could mean being shot by a prison guard.
Shooting exercises are carried out in the prison yard and the dummy targets wear
exactly the same uniforms as the prisoners. The author also maintains that even
Sunday masses were discontinued in 1975 for being moments shared by most detainees
and he expresses the hope that, in the future, detainees will be allowed to go to
mass and to receive spiritual assistance.

1.13 The author states that the detainees' correspondence is subjected to severe
censorship, that they cannot write to their lawyers or to international
organizations and that prison officials who act as ·censors" arbitrarily delete
sentences and even refuse to dispatch letters. He claims that during his entire
detention he was given only 35 letters,' though he certainly received hundreds.
During a seven-month period he was given none. He states that Lieutenant Rodriguez
and Lieutenant Curruchaga asked him to sign for the receipt of letters which he
never saw.
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1.14 The author mentions that detainees are in principle allowed two monthly
visits of 45 minutes each. All visitors (including women) are thoroughly searched
before the visits. During these visits the prisoner and the visitors are in
different rooms and they may communicate through a window, all conversation is
taped, no reference can be made to curre~t news, and at any moment prison guards
may arbitrarily put an end to any visit. A feeling of tension is, therefore,
always present.

1.15 The author emphasizes that, thanks to the international solidarity campaign
organized on his behalf, he was a privileged detainee. In particular, he had the
privilege of receiving some "special visits". For instance, in February 1979, he
was suddenly taken to the third floor of the prison and pushed into a very nice
cell with radio, tape-recorder and pict.ures of women on the walls. A few minutes
later, the Deputy Governor of Libertad prison, Colonel H. Nieves, came in with a
French lawyer, Fran~ois Cheron. The author did not pay "too much attention" to the
presence of prison officials while talking with Maitre Cheron. He was afterwards
punished for seven months (no mail, continuous harassment and searches, no
recreation, etc.).

1.16 In the author's opinion, the prisoners suffer most from the total
impossibility of being tried or defended "normally". He further alleges that
individual freedoms and guarantees have been disregarded in Uruguay since 1973,
that lawyers have been persecuted and imprisoned for defending persons considered
as "anti-social" elements and that a new terminology has been created in judicial
practice, mentioning as an example the concept of "moral conviction·. He recalls
in this connection an incident when one of his torturers said to him: "We know
that you are not a guerilla, even if you do not want to sign a declaration that you
are one, you will remain imprisoned for several years because we have the 'moral
conviction' that you are guilty of thinking as you think."

1.17 The author does not specify which provisions of the Covenant have allegedly
been violated in his case.

2. By its decision of 24 October 1980, the Human Rights Committee decided that,
when the second part of the author's communication had been received, the
communication would be transmitted under rule 91 of the provisional rules of
procedure to the State party concerned, requGsting information and observations
relevant to the question of admissibility of the communication.

3. By a note dated 29 April 1981, the State party objected to the admissibility
of the communication for the following reasons:

"The communication does not fulfil even the basic conditions for presentation
to the Committ~e, in article 1 of the Optional Protocol, the competence of
the Committee to receive and consider communications from individuals is
recognized, provided that the communications fulfil the basic requirements of
originating from individuals 'subject to (the] jurisdiction [of a State Party]
who claim to be etc•••••• In this connection it dhould be stated that, in
the case referred to in this communication, the situation envisaged in the
above-mentioned article does not arise. Once he had completed his sentence,
Mr. Estrella was released and on 15 February 1980 left Uruguay for France,
where he is now living, he is, therefore, outside the jurisdiction of the
Uruguayan State. For these reasons, we consider that it is inappropriate for
the Committee to deal with communications of this nature which run counter
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to its terms of reference and violate provisions of international
instruments. The Government of Uruguay will accordingly make no answer
concerning the 'ubstance of the matter on the understanding that.Mr. Estrella
does not have the right of recourse to the mechanisms provi~ed for in the
International Covenant and the Optional Protocol."

By a further note dated 28 September 1981 the State party reiterated the position
stated in its note of 29 April 1981.

4.1 When examining the question of admissibility of the communication, the Human
Rights Committee observed that the author referred to events which allegedly took
place in Uruguay from December 1977 to February 1980, that is, under the
jurisdiction of Uruguay, and that the State party itself had admitted that
Miguel Angel Estrella completed his sentence in Uruguay. The committee recalled
that by virtue of article 2 (1) of the Covenant, each State party undertakes to
respect and to ensure to -all individuals within its territory and subject to its
jurisdiction- the rights recognized in the Covenant. Article 1 of the Optional
Protocol was clearly intended to apply to individuals subject to the jurisdiction
of the State party concerned at the time of the alleged violation of the Covenant,
irre$pective of their nationality. This was malifestly the object and purpose of
article 1. The Human Rights Committee further observed that the present
communication fulfils the basic requirement of originating from an individual who
claims that some of his rights have been violated by a State party to the Covenant
and to the Optional Protocol and that, therefore, the alleged victim has the right
of recourse to the mechanisms provided for in the International Covenant and the
Optional Protocol.

4.2 With regard to article 5 (2) (a) of the Optional Protocol, the Human Rights
Committee had the occasion in another case under the Optional Protocol, to
ascertain that a case concerning Miguel Angel Estrella had been submitted to the
Inter-American Commission on Human Rights (IACHR) as case No. 2570. By a further
letter dated 8 November 1980, in reply to a request for clarification in this
regard, Miguel Angel Estrella stated that he had no prior knowledge of case
No. 2570 before the IACHR and, in spite of extensive inquiries on his part, he had
been unable to find out who may have submitted that case to IAcY'iR. He stated that
he had, in this qannection, contacted friends, relations and colleagues in several
countries where commitcees had been formed with the aim of pleading for his
release, but none of them could shed light on the matter. By letters dated
18 August and 18 November 1981, the secretariat of IACHR clarified that IACHR case
No. 2510 concerning Miguel Angel Estrella was based on a complaint submitted by an
unrelated third party on 21 December 1977 and that the case was still under
consideration by IACHR.

4.3 The Committee observed that the provision of article 5 (2) (a) of the Optional
Protocol, which lays down that th~ Committee cannot consider a communication under
the Optional Protocol if the same matter is being examined under another procedure
of international investigation or settlement, cannot be so interpreted as to imply
that an unrelated third party, acting ~ithout the knowledge and consent of the
alleged victim; can preclude the latter from having access to the Human Rights
Committee. It therefore co~cluded that it was not prevented from con~ider~n~ the
communication submitted to it by the alleged victim himself, by reason of a
submission b¥ an unrelated third party to IACHR. Such a submission did not
constitute -the same matter", within the meaning of article 5 (2) (a).
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4.4 With regard tc rtic1e 5 (2) (b), on the basis of the information before it,
the Committee was unaole to conclude that in the circumstances of this case, there
were effective remedies available to the alleged victim which he had failed to
exhaust.

4.5 Accordingly, the Committee found that the communication was not inadmissible
under article 5 (2) (a) or 5 (2) (b) of the Optional Protocol.

4.6 The Committee noted that the facts and allegations, as submitted by the
author, appeared to raise issues under various provisions of the Covenant,
inclUding articles 7, 9, 10 and 14, the determination of which depended on an
examination of the merits of the case.

5. On 25 March 1982, the Human Rights Committee therefore decided:

(a) That the communication was admissible,

(b) That, in accordance with article 4 (2) of the Optional Protocol, the,
State party should be requested to submit to the Committee, within six months of
the date of the transmittal to it of this decision, written explanations or
statements clarifying the matter and the remedy, if any, that may have been taken
by it,

(c) That the State party should be informed that the written explanations or
statements submitted by it under article 4 (2) of the Optional Protocol must relate
primarily to the substance of the matter under consideration. The Committee
stressed that, in order to perform its responsibilities, it required specific
responses to the allegations which had been made by the author of the communication
and the State party's explanations of the actions taken by it. The State party was
requested, in this connection, to enclose copies of any court orders or decisions
of relevance to the matter under consideration.
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6. By a note dated 27 August 1982, the State party reiterated the position stated
in its notes dated 29 April and 28 September 1981. No further explanations were
received from the State party pursuant to the Committee's decision of 25 March 1982.
The Committee is seriously concerned over the State party's failure to fulfil its
obligations under article 4 (2) of the Optional Protocol.

7. In his comments, dated 1 October 1982, the author states that the events that
he had reported, ·job discrimination, persecution, kidnapping, torture, detention,
irregular legal procedures·, took place when he was residing legally in Uruguay and
he was therefore subject to that country's jurisdiction.

8.1 The Human Rights Committee has considered the present communication in the
light of all information made available to it by the parties as provided in
article 5 (1) of the Optional Protocol. The Committee bases its views on the
following facts, which, in the absence of any substantive clarifications from the
State party, are unrefuted.

8.2 Miguel Angel Estrella decided in 1977 to work in Montevideo, Uruguay, and
he lived there with his two sons and three Argentine friends, Raquel Odasso,
Luisana Olivera and Luis Bracony, in a house that he had rented.
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8.3 On 15 December 1977, at a time when the author was about to leave Uruguay, he
and his friend, Luis Bracony, were kidnapped at his home in Montevideo by some
15 strongly armed individuals in civilian clothes. They were brought blindfolded
to a place where he recognized the voices of Raquel Odasso 3nd Luisana Olivera.
There the author was subjected to severe physical and psychological torture,
including the threat that the author's hands would be cut off by an electric saw,
in an effort to force him to admit subversive activities. This ill-treatment had
lasting effects, par~icularly to his arms and hands.

8.4 On 23 December 1977, the author was transferred to a military barracks,
probably of Batallon 13, where he continued to be sUbjected to ill-treatment.
In particular, he was threatened with death and he was denied medical attention.
On 20 January 1978 he was taken to Libertad prison. He spent the first 10 days
in solitary confinement in a cell which was a kind of cage in a section known as
"La Isla". He remained imprisoned at Libertad until 13 February 1980.

8.6 The author was brought before a military court on three occasions (23 and
26 December 1977 and 15 March 1978). On 23 December 1977, he recognized several of
the individuals who had abducted him and who took part in the torture. That day
also, he was given the possibility to choose an officially appointed lawyer, either
Mr. Severino Barbe or Colonel Alfredo Ramirez. He opted for Mr. Barbe whom he
saw that day and on 31 May 1978, 14 November 1978 and 12 FebruaIj 1980. On
29 August 1979, the author was tola by an official at Libertad prison that he had
been sentenced to four and a half years of imprisonment at a trial that was held
in camera on grounds of "conspiracy to subvert, action to upset the Constitution
and criminal preparations". On 12 February 1980, he was brought before the
Military Supreme Tribunal where he was informed by the military judge that the
charge of attempt to upset the Constitution could not be confirmed, that he
had served his sentence and that he would be expelled from Uruguay. On
15 February 1980, Miguel Angel Estrella was taken to the airport and he left
Uruguay.

8~5 At Libertad prison the author was subjected to continued ill-treatment and to
arbitrary punishments including 30 days in solitary confinement in a punishment
cell and seven months without mail or recreation and subjected to harassment and
searches. His correspondence was SUbjected to severe censorship (see para. 1.13
above) •

9.1 On the basis of the detailed information submitted by the author (see in
particular paras. 1.10 to 1.16 above), the Committee is in a position to conclude
that the conditions of imprisonment to which Miguel Angel Estrella was SUbjected at
Libertad prison were inhuman. In this connection, the Committee recalls its
consideration of other communications (see for ins~ance its views on R.16/~6

adopted at its seventh session) which confi~ the existence of a practice of
inhuman treatment at Libertad.

9.2 With regard to the censorship of Miguel Angel Estrella's correspondence, the
Committee accepts that it is normal for prison authorities to exercise measures of
control and censorship over prisoners' correspondence. Nevertheless, article 17 of
the Covenant provides' that "no one shall be SUbjected to arbitrary or unlawful
interference with his correspondence". This requires that any such measures of
control or censorship shall be subject to satisfactory legal safeguards against
arbitrary application (see para. 21 of the Committeeijs views of 29 October 1981 on
communication No. R.14/63). Furthermore, the degree of restriction must be
consistent with the standard of humane treatment of detained persons required byi··I.··..lrI
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article 10 (1) of the Covenant. In particular, prisoners should be allowed under
necessary supervision to communicate with their family and reputable friends at
regular intervals, by correspondence as well as by receiving visits. On the basis
of the information before it, the Committee finds that Miguel Angel Estrella's
correspondence was censored and restricted at Libertad prison to an extent which
the State party has not justified as compatible with article 17 read in conjunction
with article 10 (1) of the Covenant.

10. The Human Rights Committee, acting under article 5 (4) of the Optional
Protocol, is of the view that the facts, as found by the Committee, disclose the
following violations of the International Covenant on Civil and Political Rights,
in particular

of article 7, because Miguel Angel Estrella was subjected to torture during
the first days of his detention (15-23 December 1977),

of article 10 (1), because he was detained under inhuman prison conditions,
,

of arti~~e 14 (1), because he was tried without a public hearing and no reason
has ~en given by the State party to justify this in accordance with the
Covenant,

of article 14 (3) (b) and Cd), because he was unable to have the assistance of
counsel of his own choosing to represent him and to prepare and present his
defence;

of article 14 (3) (g), because of the attempts made to compel him to testify
against himself and to confess guilt,

of article 17 read in conjunction with article 10 (1), because of the extent
to which his correspondence was censored and restricted at Libertad prison.

11. The Committee, accordingly, is of the opinion that the State party is under an
obliga~:ion to provide the victim with effective remedies, including compensation,
for the violations he has suffered and to take steps to ensure that similar
violations do not occur in the future.

Notes

!I An opposition movement which engaged in armed activities.

BI According to the author, the official Uruguayan radio station.

£/ A well-known Chilean singer and guitarist who was found dead, with his
hands completely smashed, at the end of September 1973 in a stadium in Santiago,
Chile.

-159-

".;

I
,
i
I
'I
i

..I
i

~: I



, i

:j.,
ANNEX XIII

Views of the Human Rights Committee under article 5 (4)
of the Optional Protocol to the International Covenant

on Civil and Political Rights

concerning

Communication No. 75/1980

Submitted by: Duilio Fanali

Alleged vlctim: The author

~te party concerned: Italy

Date of communication: July 1980 (date of initial letter)

Date of decision of admissibility: 28 July 1981

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and Political Rights,

Meeting on 31 March 1983,

Having concluded its consideration of communication No. 75/1980 submitted by
Duilio Fanali under the Optional Protocol to the International Covenant on Civil
and Political Rights,

Having taken into account all written information made available to it by the
author of the communication and by the State party concerned,

adopts the following:

VIEWS UNDER ARTICLE 5 (4) OF THE OPTIONAL PROTOCOL

1. The author of the communication (initial letter dated July 1980) is
Duilio Fanali, an Italian citi~e,n residing in Rome, Italy. He SUbmits the
communication on his own behalf.

2. The author alleges that he is a victim of a breach by the Government of Italy
of article 14 (5) of the International Covenant'on Civil and Political Rights and
requests the Human Rights Committee to examine his case.

3.1 The author, a retired Air Force General, states that having been sentenced by
the Constitutional Court on 1 March 1979 to one year and nine months' imprisonment
and to a fine of 200,000 Lire, conditionally suspended, on the charge of corruption
through actions contrary to the duties of office, he was denied the right to appeal
against the allegedly unsubstantiated charges and related conviction. The criminal
proceedings had taken place before the Constitutional Court, as part of a larger
criminal suit involving also members of the Government for whom the Constitutional
Court was the only competent tribunal. While the Italian Constitution provides
that no appeal is allowed against decisions of the Constitutional Court in as far
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as they concern the President of the Republic and the Ministers, the "ordinary" law
No. 20 of 25 January 1962 extends the above constitutional provisions of
"no appeal" to "other individuals" sentenced by the Constitutional Court for crimes
related to those committed by the President of the Republic or Ministers. The
author claims that because law No. 20 is not a constitutional law it should be
rescinded and therefore is not applicable in his case.

3.2 Mr. Fanali submits that the Italian reservation with regard to the
applicability of article 14 (5) of the International Covenant on Civil and
Political Rights could not be regarded as valid because of defective Italian
domestic procedures used in promulgating it. He further argues that, even if
valid, the reservation did not apply in his case because it excludes Ita1y's
obligation under the Covenant to grant the right to appeal only as far as the
President of the Republic and Ministers are concerned.

3.3 The author states that the preliminary investigations and trial proceedings
related to several politicians and some "laymen", such as the author himself, and
were based on charges\of corruption and abuse of pUblic office in connection with
the purchase by the Italian Government of military planes of the type Hercules C130
from the United states of America company, Lockheed.

3.4 The author claims that during the preliminary investigations and trial
proceedings due process was not always observed. Most of these events took place
before 15 December 1978, the date of entry into force for Italy of the Covenant and
the Optional Protocol. However, the judgement by the Constitutional Court which
the author claims has caused him severe material and moral damage and from which he
had, contrary to article 14 (5) of the Covenant, no right to appeal, was rendered
on 1 March 1979, as mentioned above.

3.5 The author finally states that the matter has not been subm.,·ted under any
other procedure of international investigation or settlement.

4. By its decision of 24 October 1980, the Human Rights Committee transmitted the
communication under rule 91 of its provisional rules of procedure to the State
party concerned, requesting information and observations relevant to the question
of admissibility of the communication.

5.1 In its submission dated 12 January 1981, the State party objected to the
admissibility of the communication invoking (a) the specific reservation made by
the Italian Government upon the deposit of the instrument of ratification of the
Optional Protocol to the International Covenant on Civil and Political Rights, with
respect to article 5 (2), that the Committee ••• "shall not consider any
communication from an individual unless it has ascertained that the same matter is
not being and has not been examined under another procedure of international
investigation or settlement" and (b) the Italian declaration made upon deposit of
the instrument of ratification of the Covenant on Civil and Political Rights with
regard to article 14 (5) of the Covenant intended to protect the legality of the
conduct, "at one level only, of proceedings before the Constitutional Court".

5.2 The State party submitted with regard to the condition stipUlated in
article 5 (2) (a) of the Optional Protocol, that verification of the statement of
the author that he has not already submitted the "matter" to another international
tribunal should not be restricted to the affirmation of this fact, "but must rather
have the objective of ascertaining that the 'same matter', as prescribed by
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article 5, paragraph 2, is not already being examined by another international body
to which it might have been submitted by an individual other than the author of the
communication addressed to this Committee·. The State party then concluded that

·the determining element is the 'matter' submitted to the int~rnational body
and not the individual author of the communication or of the application •••••

5.3 The State party, then referring to the specific case of Duilio Fanali before
the Human Rights Committee, pointed out that the former co-defendants of Mr. Fanali
in the proceedings before the Constitutional Court had submitted nthe same matter"
to the European Commission of Human Rights, concerning several of the same alleged
violations related to the procedure, competence and jUdgement of the Constitutional
Court that have been put forward by Mr. Fanali.

5.4 In its note the Italian Government then referred to the Italian declaration
with regard to article 14 (5) which ••• "clearly precludes the applicability of the
principle of review by a higher court, contained in article 14, paragraph 5, to the
above-mentioned proceedings, which took place before the Constitutional Court in
accordance with the Italian legislation in force".

6.1 On 13 March 1981, the author of the communication forwarded his comments in
reply to the State party's submission of 12 January 1981. He objected to the State
party's contention of inadmissibility made with respect to the provisions of
article 5 (2) (a) of the Optional Protocol and with regard to article 14 (5) of the
Covenant. With regard to the first the authoJ:' contested, inter alia, the argument
of the Italian Government ·that other individuals have filed an appeal before
another international tribunal in connection with the same sentence and that this
(cases-pendency) constitutes tha preclusion .contemplated by article 5 (2) of the
Protocol". He argued that ·cases-pendency" ()nly exists when two or more distinct
actions have been brought by the same individual before different tribunals.

6.2 Referring to the second contention of inadmissibility by the Italian
Government on the grounds of the Italian declaration made with regard to the
applicability of article 14 (5) of the Covenant to Italy, the author pointed out
that the reservation regarding article 14, paragraph 5, of the Covenant did not
apply to his s~atus as a 'layman' and 'non-politician'. He drew the attention of
the Committee to the full text of the said reservation which reads as follows:
"Article 14, paragraph 5, shall be without prejudice to the application of existing
Italian provisions which, in accordance with the Constitution of the Italian
Republic, govern the conduct, at one level only, of proceedings instituted before
-the Constitutional Court in respect of charges brought against the President of the
Republic and its Ministers".

6.3 The author further argued that his right to appeal was not only confirmed by
the inapplicability of the Italian reservation, but also by the provisions of
article 2 (3) of the Covenant. He therefore'could not be deprived of the right to
appeal provided for in article 2 (3) of the Covenant even if the Italian
reservation to article 14 (5) were applicable. The author stressed that no
reservation was made by Italy with regard to article 2 (3) of the Covenant.

7.1 Having examined the information before it, the Committee concluded that it
could not at that stage reject the communication as inadmissible on the basis of
the Italian reservation to article 14 (5) of the Covenant, since the text of the
reservation only referred to the President of the Republic and the Ministers and
that, therefore, the communication was not, within the meaning of article 3 of the
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Optional Protocol, incompatible with the provisions of the Covenant read in
conjunction with this reservation.

7.2 with regard to article 5 (2) (a) of the Optional Protocol, the Committee did
not agree with the State party's contention that "the same matter" had been brought
before the European Commission of Human Rights since other individuals had brought
their own cases before that body concerning claims which appeared to arise from the
same incident. The Committee held that the concept of "the same matter" within the
meaning of article 5 (2) (a) of the Option~l P~~tocol had to be understood as
including the same claim concerning the saJ~e individual, submitted by him or
someone else who has the standing to act on his behalf before the other
international body. Since the State party itself recognized that the author of the
present communication had not submitted his specific case to the European
Commission of Human Rights, the Human Rights Committee concluded that the
communication was not inadmissible under article 5 (2) (a) of the Optional Protocol.

a. On 28 July 1981 the Human Rights Committee therefore decided that the
communication was admissible.

9.1 In its submission under article 4 (2) of the Optional Protocol, dated
15 February 1982, the State party reiterates its earlier contention that the
communication is inadmissible, citing in support the decision of the European
Commission of Human Rights in the "Lockheed Affair", on 18 December 1980, declaring
inadmissible the case against Italy brought by Messrs. Crociani, Lefebvre,
Palmiotti and Tanassi (former co-defendants of Mr. Fanali before the Constitutional
Court).

9.2 The State party further points out that the purpose of Italy's reservation to
article 14 (5) of the International Covenant on Civil and Political Rights was to
safeguard existing provisions in Italian law such as article 49 of the Code of
Criminal Procedure and law No. 20 of 25 June 1962 which allow for the conduct of
proceedings before the Constitutional Court, at one level only. Article 49 of the
Code of Criminal Procedure provides for a common trial for persons accused of the
same crime; law No. 20 of 25 June 1962 extends in specific cases the competence of
the Constitutional Court to persons other than the President of the Republic and
Ministers.

9.3 Finally, the State party refutes the author's contention that law No. 20 of
25 June 1962 is unconstitutional, citing a jUdgement of the Constitutional Court on
2 July 1977 specifically upholding the constitutionality of the said law.

10.1 In his response dated 29 June 1982, commenting on the State party's
submission under article 4 (2) of the Optional Protocol, Mr. Fanali maintains,
inter alia, that the "one level only" proceedings before the Constitutional Court
in the "Lockheed Affair" are widely recognized as h&ving been unjust and that there
are several draft bills and reports before the houses of the Italian Parliament
proposing changes in the present juridical regime.

10.2 The author also rejects the interpretation placed by the State party upon its
reservation to article 14 (5) of the International Covenant, holding it to be
"extensive" and thus contrary to the generally accepted legal principle of
"restrictive" interpretation of reservations.
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11.1 The Human Rights Committee notes the decision of the European Commission
on Human Rights of 18 December 1980 declaring inadmissible the cases of
Messrs. Crociani, Lefebvre, Palmiotti and Tanassi. These applications concerned
different allegations. Furthermore, the right of appeal is not granted under the
European Convention of Human Rights. For the reasons stated in paragraph 7.2
above, the Human Rights Committee reaffirms its earlier decision that the
communication brought by Duilio Fanali was admissible. It therefore has to
examine the merits of the dispute which relates mainly to the effect of the
Italian reservation.

11.2 As regards the merits of the present case, the Committee has examined the
communication in the light of all information made available to it by the parties
as provided for in article 5 (1) of the Optional Protocol.

11.3 The author of the communication alleges that the Italian juridical system
which prevented him from appealing the judgement rendered by the Constitutional
Court on 1 March 1979, is in violation of the provisions of article 14 (5) of the
International Covenant on Civil and Political Rights. Article 14 (5) of the
Covenant reads as follows:

"Everyone convicted of a crime shall have the right to his conviction and
sentence being reviewed by a higher tribunal according to law."

11.4 The State party upon ratification of the Covenant has made a reservation with
regard to article 14 (5) which it has now invoked. The Committee, therefore, has
to decide whether this reservation applies to the present case. The Italian
reservation reads as follows:

"Article 14, paragraph 5, shall be without prejudice to the application of
existing Italian provisions which, in accordance with the Constitution of the
Italian Republic, govern the conduct, at one level only, of proceedings
instituted before the Constitutional Court in respect of charges brought
against the President of the Republic and its Ministers."

11.5 The author contests the applicability of the reservation in his case. He
objects to its validity and furthermore argues, inter alia, that he cannot be
classified under either of the two categories referred to in the reservation.

11.6 In the Committee's view, there is no doubt about the international validity
of the reservation, despite the alleged irregularity at the domestic level. On the
other hand, its applicability to the present case depends on the wording of the
reservation in its context, where regard must be had to its object and purpose.
Since the two parties read it differently, it is for the Committee to decide this
dispute.

11.7 The State party, in its submission under article 4 (2) of the Optional
Protocol of 15 February 1982, asserts that the reservation is applicable in the
present case, adducing the following ground~: The reference in the reservation to
the "one-level only" proceedings before the Constitutional Court with respect to
charges brought against the President of the Republic and the Ministers was a
reflection of the provisions of article 134 of the Italian Constitution.
Article 49 of the Code of Criminal Procedure established the rule of a common trial
for persons accused of the same crime. Law No. 20 of 25 June 1962 provided for the
application of this rule to the special proceedings instituted before the

-164-

,-



ion

erned
er the
• 2

the
!rties

;tem
mal
)f the

IOd

~on with
!, has

lof
of the

He

idity
On the

the
se.
this

the
ion to
t to
a

r1 trial
for the

Constitutional Court in accordance with article 134 of the Constitution, thereby
extending the proceedings to persons other than the President of the Republic and
its Ministers, if they are charged with the same offences. The constitutionality
of this law was uphelj by a decision of the Constitutional Court of 2 July 1977•

11.8 The Committee observes that it is outside its competence ~o pronounce itself
on the constitutionality of domestic law. Furthermore, the Committee notes that
the reservation only partly excludes article 14 (5) from the obligations undertaken
by Italy. The question is whether it is applicable only to the two categories
mentioned, and not to the "laymen", Mr. Fanali. A close reading of the text shows
that a narrow construction of the reservation would be contrary both to its wording
and its purpose. The reservation refers not only to the relevant rules of the
Constitution itself, but to "existing Italian provisions ••• in accordance with the
Constitution", thus clearly extending its scope to the implementing laws enacted by
the ordinary legislator. As shown by the Government in its submission, it was also
the purpose of the reservation to exclude proceedings before the Constitutional
Court instituted in connection with criminal charges against the President of the
Republic and its Ministers from Italy's acceptance of article 14 (5). Even when
proceedings are brought against "laymen", as they were in the present case, they
must therefore be described in the terms of the reservation as "proceedings before
the Constitutional Court in respect of charges brought against ••• Ministers".
This follows from the connection between the cases: the charges against the
Ministers were the cause and the conditio sine qua non for the other charges and
for instituting proceedings against all defendants. It must follow that all of the
proceedings were in this sense brought "in respect of charges" against Ministers,
because they related to the same matter, which under Italian law only, that Court
was competent to consider. On the background of the applicable Italian law this is
not only a possible reading, but in the Committee's view the correct reading of the
reservation.

12. For these reasons the Human Rights Committee concludes that Italy's
reservation regarding article 14 (5) of the Covenant is applicable in the specific
circumstances of the case.

13. The author also argues, however, that his right to appeal is confirmed in
article 2 (3) of the Covenant to which Italy has made no reservation. The
Committee is unable to share this view which seems to overlook the nature of the
provisions concerned. It is true that article 2 (3) provides generally that
persons whose rights and freedoms, as recognized in the Covenant, are violated
"shall have an effective remedy". But this general right to a remedy is an
accessory one, and cannot be invoked when the purported right to which it is linked
is excluded by a reservation, as in the present case. Even had this not been so,
the purported right, in the case of article 14 (5), consists itself of a remedy
(appeal). Thus it is a form of lex specialis besides which it would have no
meaning to apply the general right in article 2 (3).

14. Accordingly, the Human Rights Committee, acting under article 5 (4) of the
Optional Protocol to the International Covenant on Civil and Political Rights, is
of the view that the present case does not disclo~e any viOlation of the Covenant.
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ANNEX XIV

Views of the Human Rights Committee under article 5 (4)
of the Optional Protocol to the International Covenant

on Civil and Political Rights

concerning

Communication No. 77/1980

Submitted by~ Samuel Lichtensztejn

Alleged victim: The author of the communication

State party concerned: Uruguay

Date of communication: 30 September 1980 (date of initial letter)

Date of decision on admissibility: 25 March 1982

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and Political Rights,

Meeting on 31 March 1983,

Having concluded its consideration of communication No. 77/1980 submitted to
the Committee by Samuel Lichtensztejn under the Optional Protocol to the
International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the
author of the communication and by the State party concerned,

adopts the following:

VIEWS UNDER ARTICLE 5 (4) OF THE OPTIONAL PROTOCOL

1.1 The author of the communication (initial letter dated 30 September 1980 and
further letter of 6 July 1981) is Samuel Lichtensztejn, a Uruguayan citizen at
present residing in Mexico. The author, former director and Dean of the Faculty of
Economic Sciences and Administration and Rector of t~e University of the Republic
of Uruguay submitted the communication on his ,own behalf, alleging that he is a
victim of a breach by Uruguay of articles 12 and 19 of the International Covenant
on Civil and Political Rights. He stre$sed the fact that, with regard to his
specific complaint, he comes within_the jurisdiction of Uruguay.

1.2 The author claims that a valid Uruguayan passport has been denied him by the
Uruguayan authorities without any explanation, allegedly to punish him for the
opinions which he holds and which he has expressed concerning human rights
violations in Uruguay, and to prevent him from continuing to exercise his freedom
of expression.
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2.1 The author states that, in the years before he left Uruguay, he was closely
connected with university affairs. From 1970 to 1971, he was director of the
Institute of Economics in the Faculty of Economic Sciences and AdministrationG For
the greater part of 1972, he was Dean of the Faculty and in October of that year he
was elected Rector of the University of the Republic of Uruguay. He was Rector
until October 1973, when the Government interfered with the University and military
forces took over its premises. He alleges that because he was restricted in the
eyercise of his rights, both as Rector and as a private citizen, he left the
country in January 1974. He has been living in Mexico since February 1974.

2.2 The author states that while in Mexico, he took an active part in campaigns
for the respect of human rights in Uruguay through national and international
organizations, and that he denounced the alleged violation in Uruguay of university
autonomy and the persecution of professors and students for ideological reasons.
He assumes that his spoken and written opinions on these matters have been the
cause of the Uruguayan Government's decision to refuse him a passport.
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2.3 He describes th~ facts of his case as follows:

"(a) On 23 October 1968, I was granted passport No. 112-641 by the
Uruguayan Ministry of Foreign Relations. On 27 December 1973, such pa~sport

was renewed by the Montevideo Police Headquarters for five years, fin~~lY

expiring on 23 October 1978. In order to obtain a new passport, I went, on
16 October 1978 to the Consular Section of the Uruguayan Embassy in Mexico,
and I completed the appropriate form of application. On 28 November 1978 I
asked, in writing, for information on my application. On the same date the
person in charge of the Consular Se~tion of the Uruguayan Embassy in Mexico,
Mr. Juan D. Oddone, replied, in wrl~ing, that by 'express order from the
Chancellery, the granting of the passport was not authorized'. On
12 December 1978 and through the Uruguayan Embassy in Mexico, I sent a letter
to the Uruguayan Minister of the Interior, General Linares Brum, asking him to
reconsider the refusal to grant me a passport. Finally, on 30 March 1979, the
Consular Section of the Uruguayan Embassy in Mexico informed me, in writing,
that I ·should rely on the refusal'.

"Cb) I asked Mr. Oddone how I could appeal against these decisions,
but I was told that there was no other way to do so. No domestic remedy
is available for this ~nJury. It must be pointed out that, the Uruguay
Government has, since 1973, practised legislation by decre~ immune for
constitutional review and has arrested Uruguayan lawyers W~lO bring cases
against the Government. The inability of the courts in some cases to enforce
their orders against other departments of the Government, and the use of the
doctrine of State security to remove questions from the competence of these
courts or to allow the introduction of evidence, which is not disclosed to the
opposing party, lead inevitably to the conclusion that any attempt to resolve
this problem within the domestic judicial system would be futile and a waste
of time.

"Cc) On 15 December 1978, I received an identity and travel document
from the Government of Mexico. Therefore, inasmuch as Uruguay's denial of a
passport constitutes a denial of my rights under article J.2 (2), the violation
may be considered to have ended on that date. However, the violatio~ did
occur after the Covenant came into effect and there is no requireme".t that
communications under the Optional Protocol set forth continuing violations.
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It must be noted that the violation of my right to be free to leave any
country did not cease as a result of any change in position on the part of
Uruguayu but as the result of a humanitarian act on the part of Mexico."

2.4 The author further maintains that the punitive effect of the denial of a
passport did not cease with the acquisition of a substitute document from the
Government of Mexico, but constitutes a continuing violation of article 19 of
the Covenant.

2.5 Finally, the author states that he has not submitted the same matter to
another procedure of international investigation or settlement.

3. By its decision of 24 October 1980, the Human Rights Committee transmitted the
communication under rule 91 of the provisional rules of procedure to the State
party concerned, requesting information and observations relevant to the question
of admissibility of the communication.
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5.1 On 6 July 1981, the author of the communication forwarded his comments in
reply to t.he State party I s submission of 5 June 1981.

4.1 By a note dated 5 June 1981, the State party objected to the competence of the
Human Rights Committee to consider the communication, stating that "the
communication does not fulfil even the basic requirements for submission to
the Committee", ••• as "article 1 of the Optional Protocol only recognizes the
competence of the Committee to receive and consider communications from individuals
provided that these individuals fulfil the minimum requirement of being 'subject to
its {the State Party's] jurisdiction' and this condition is not met by the present
communication because Mr. Samuel Lichtensztejn was outside the jurisdiction of the
Uruguayan State when his petition was submitted." The State party concludes that
"it is therefore inadmissible that the Committee should deal with communications of
this kind, which run counter to its terms of reference and violate provi&ions of
international instruments".
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4.2 However, the State party, while stressing its formal rejection of the
admissibility of the communication before the Committee, then replies to the
communication's content "strictly with a view to maintaining its continuing
co-operation with the Committee in the promotion and defence of human rights
and submits that the allegations of violations of articles 12 and 19 of the
Covenant by Ul'uguay are totally unfounded. In substantiation of this submission,
the State party draws the Committee's attention to the author's actual enjoyment of
the right to freedom of movement and to his activities abroad, mentioning as an
example his appearance on Cuban television on 12 May 1979, which in the State
'party's opinion negates the author's argument that he is prevented from travelling
freely abroad. Reference is also made by the State party to the fact that the
author freely left his country, Uruguay, throu~h "normal channels" in January 1974,
and that he has the constitutionally guaranteed right, as every Uruguayan citizen,
to return to his country, with or without a passport. It is further pointed out in
the State party's submission that the charges made by the author of the
communication, namely, that he has been denied the right to express his opinions
while in Uruguay and that the Government of Uruguay has therefore violated
article 19 of the Covenant arE, based "exclusively on strictly personal judgements"
and that ••• "not· the slightest evidence to prove and justify (the author's)
allegations ••• " are provided in the text of the communication.



5.2 He rejects the State party's formal contention that the communication is
incompatible with and therefore inadmissible under the provisions of article 1 of
the Optional Protocol because he did not come within its jurisdiction in the matter
concerned. He argues ttdt the views expressed by the Government of Uruguay are not
only in contradiction with international law and common international practice, but
also in contradiction with existing Uruguayan law. On this last point the author
refers (a) to Decree No. 614/967 of 12 September 1967, articles 1 and 6 (b), which
provide that every citizen by birth has the right to a passport and that all the
formalities required to obtain a passport can be completed outside Uruguay, and
(b) to Decree No. 363/77 of 28 June 1977, article 1, which provides for the issue
and renewal of passports for persons who "have permanent residence abroad". The
author points out that the foregoing legal provisions make it clear that
jurisdiction of the Uruguayan State, in the matter of issuing passports, does
extend beyond its territory through its accredited consular offices abroad. He
adds in this connection that it is the status of citizenship, and not that of
residence, that is identified by a passport.

5.3 The author further states that he has never, through action or omission,
raised any doubts with the Uruguayan authorities about his maintenance of Uruguayan
citizenship. He furnishes copies of documents as proof that he fulfils whatever
obligations concern him as a Uruguayan citizen abroad: one document, dated
30 November 1980, stating that he presented himself at the Uruguayan Consulate in
Mexico to register legally his residence in Mexico, and the other document, dated
2 December 1980, to put on record his legitimate reason for not participating in
the vote concerning the referendum held by the Government of Uruguay.

5.4 To complete his arguments, the author refers to the case of Guillermo Waksman
(before the Human Rights Cowmittee under case No. R.7/31) which, similar to his
own, concerned the renewal of a passport of a Uruguayan citizen living abroad and
which after being declared admissible by the Human Rights Committee led to the
issuance of a new passport to Mr. Waksman by the appropriate Uruguayan consular
authorities. The author points out that the foregoing constitutes a conclusive
precedent that, in a situation similar to his own, it has already been recognized
by the Uruguayan authorities that Uruguayan citizens abroad are under the
jurisdiction of their State as far as passports are concerned.

5.5 In his response to the State party's submission regarding the contents of his
communication, the author does not refute the State party's contention that he has
been in a position to travel abroad on a number of occasions. He asserts, however,
that this is due only to the issuance by the Mexican authorities, for humanitarian
reasons, of an identity and travel document which cannot be regarded as an adequate
substitute for a Uruguayan passport since it is subject to conditions and
requirements which by no means remove the difficulties caused by the lack of a
Uruguayan passport. He points out, for instance, that the Mexican document, which
is issued to him as a foreigner at the discretion of the Mexican authorities, has
only a short period of validity with no guarantee of renewal on its expiry and that
he has had difficulties in obtaining a visa for some other countries on the basis
of it.

5.6 The author adds that the example of his ~ppearance on Cuban television quoted
by the State party in its submission in support of its assertion that he does
undertake activities abroad and is in a position to travel freely, is not correct
as he has never travelled to Cuba, his Mexican travel documents being available as
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a proof that he was in Mexico on the date indicated by the State party in its
submission.
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6.2 The Committee found, on the basis of the information before it, that it was
not precluded by article 5 (2) (a) of th~ Optional Protocol from considering the
communication. The Committee was also unable to conclude that, in the circumstances
of this case, there were effective domestic remedies available to the alleged
victim which he had failed to exhaust. Accordingly, the Committee found that the
communication was not inadmissible under article 5 (2) (b) of the Optional Protocol.
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6.3 On 25 March 1982, the Human Rights Committee therefore decided:

5.7 In comm~nting on the State party's assertion that he freely and through normal
channels left his country in 1974, the author claims that although he left through
normal channels he did not leave Uruguay "freely", but that he was driven to do so
by the lack of guarantees in Uruguay for his rights as a citizen and Rector of the
University and, by way of illustration, he refers to his detention in Uruguay for
two months, without trial, and to the refusal of the Uruguayan authorities to
re-instate him as Rector or Professor at the University and to allow him to publish
articles in the press of his country.

5.9 The author also repeats the assumption, made in his initial communication,
that the refusal by the Uruguayan authorities, without giving any reasons, to grant
him a passport is motivated by his critical political attitude towards the
Uruguayan Government and he maintains, therefore, that in addition to a breach of
article 12, there has also been a breach of article 19 of the Covenant in his case.

(b) That, in accordance with article 4 (2) of the Protocol, the State party
should be requested to submit to the Committee, within six months of the date of

(a) That the communication was admissible,

5.8 The author further dismisses as irrelevant to his ca~e the State party's
contention that every Uruguayan citizen has the constitutional right to return to
his country, because this does not address the point at issue in his communication,
namely the right to enter and leave any country, including his own, with a valid
Uruguayan passport.

6.1 When considering the admissibility of the communication, the Human Rights
Committee did not accept the State party's contention that it was not competent to
deal with the communication because the author did not fulfil the requirements of
article 1 of the Optional Protocol. In that connection, the Committee made the
following observations: article 1 applies to individuals subject to the
jurisdiction of the State concerned who claim to be victims of a violation by that
State of any of the Covenant rights. The issue of a passport to a Uruguayan
citizen is clearly a matter within the jurisdiction of the Uruguayan authorities
and he is "subject to the jurisdiction" of Uruguay for that purpose. Moreover, a
passport is a means of enabling him "to leave any country, including his own", as
required by article 12 (2) of the Covenant. Consequently, the Committee found that
it followed from the very nature of that right that, in the case of a citizen
resident abroad, article 12 (2) imposed obligations both on the State of residence
and on the State of nationality and that, therefore, article 2 (1) of the Covenant
could not be interpreted as limiting the obligations of Uruguay under
-article 12 (2) to citizens within its own territory.
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the transnlittal to it of this decision, written explanations or statements
clarifying the matter and the remedy, if any, that may have been taken by it,

(c) That the State party be informed that the written explanations or
statements submitted by it under article 4 (2) of the Protocol must primarily
relate to the substance of the matter under considerationf and in particular the
specific violations of the Covenant alleged to have occurred.

7. On 2 December 1982, the time-limit for the observations requested from the
State party under article 4 (2) of the Optional Protocol expired. No further
submission has been received from the State party.
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8.1 The Human Rights Committee has considered the present communication in the
light of all information made available to it by the parties, as provided in
article 5 (1) of the Optional Protocol.

8.2 The Committee decides to base its views on the following facts which appear to
be uncontested: Samuel Lichtensztejn, a Uruguayan citizen residing in Mexico since
1974, was refused issuance of a new passport by the Uruguayan authorities when his
passport expired on 23 October 1978. His application for a new passport at the
Uruguayan Consulate in Mexico was rejected without any substantive reasons being
given, it being merely stated that by "express order from the Chancellery, the
granting of the passport was not authorized". He then requested reconsideration of
this decision from the Uruguayan Minister of the Interior. He was subsequently
informed by the Uruguayan Consulate in Mexico that he "should rely on the (earlier)
ref~sal". In December 1978, the author was issued an identity and travel document
by the Mexican authorities which, however, could not be regarded as a sufficient
substitute for a valid Uruguayan passport (see para. 5.5 above).

8.3 As to the alleged violation of article 12 (2) of the Covenant, the Committee
observed in its decision of 25 March 1982 (see para. 6.1 above) that a passport is
a means of enabling an individual "to leave any country, including his own" as
required by that provision: consequently, it follows from the very nature of that
right that, in the case of a citizen resident abroad, article 12 (2) imposes
obligations on the State of nationality as well as on the State of residence and
therefore article 2 (1) of the Covenant cannot be interpreted as limiting the
obligations of Uruguay under article 12 (2} to citizens within its own territory.
On the other hand, article 12 does not guaI'antee an unrestricted right to travel
from one country to another. In particular, it confers no right for a person to
enter a country other than his own. Moreover, the right recognized by
article 12 (2) may, in accordance with article 12 (3), be sUbject to such
restrictions as are "provided by law, are necessary to protect national security,
public order (ordre public), public health or morals or the rights and freedoms of
others, and are consistent with the other rights recognized in the Covenant".
There are, therefore, circumstances in which a State, if its law so provides, may
refuse passport facilities to one of its citizens. However, in the present case,
the State party has not put forward any such justification for refusing to issue a
passport to Samuel Lichtensztejn. The facilities afforded by Mexico do not in the
opinion of the Committee relieve Uruguay of its obligations in this regard.

8.4 As to the allegations made by the author with regard to a breach of article 19
of the Covenant, which were refuted by the State party, the Committee observes that
these allegations are couched in such general terms that it makes no findings in
regard to them.

-171-

f;
i.1



sub
CoV4

COY

1.
fur
a U
co
Uru

Dat

ado

aut

Dat

2.1
the
str
Mov
whi
aut
sti
23
Uru

-:~c-;,~"~ ,;:
I

-_ .~._ .. ._ •·•• ....... ·T. __-:.... ..-.~~---......;....,,~.~

-172-

10. Accordingly, the Committee is of the view that the State party is under an
obligation to provide Samuel Lichtensztejn with effective remedies pursuant to
article 2 (3) of the Covenant.

9. The Human Rights Committee, acting under article 5 (4) of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the
view that the facts found by it disclose a violation of article 12 of the Covenant,
because Samuel Lichtensztejn was refused the issuance of a passport without any
justification, thus preventing him from fully enjoying the rights under article 12
of the Covenant.
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ANNEX XV

Views of the Human Rights Committee under article 5 (4)
of the Optional Protocol to the International Covenant

on Civil and Political Rights

concerning

Communication No. 80/1980

Submitted by: Sergio Vasilskis, on behalf of his sister, Elena Beatriz Vasilskis

Alleged victim: Elena Beatriz Vasilskis

State party concerned: Uruguay

Date of communication: 3 November 1980 (date of initial letter)

Date of decision on admissibility: 25 March 1982

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and Political Rights,

Meeting on 31 March 1983,

Having concluded its consideration of communication No. 80/1980, initially
submitted by Sergio Vasilskis under the Optional Protocol to the International
Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the
author of the communication and by the State party concerned,

adopts the following:

VIEWS UNDER ARTICLE 5, PARAGRAPH 4 OF THE OPTIONAL PROTOCOL

1. The author of the communication (initial letter dated 3 November 1980 and
further submissions dated 25 February and 28 November 1981 and 21 January 1983) is
a Uruguayan national, residing at present in France. He submitted the
communication on behalf of his sister, Elena Beatriz Vasilskis, a 29-year-old
Uruguayan student at present imprisoned in Uruguay.

2.1 The author states that Elena Beatriz Vasilskis was arrested on 4 June 1972, on
the charge of being a member of a clandestine group which was engaging in armed
struggle as a form of political action (the Tupamaros National Liberation
Movement). At this time she was allegedly tortured and forced to sign a confession
which led to her conviction by a military tribunal of the first instance. The
author claims that, in so far as the confession was illegally obtained and she is
still suffering imprisonment, this violation of her rights has continued after
23 March 1976, the date of the entry into force of the Optional Protocol for
Uruguay.

2.2 E1ena Beatriz Vasilskis was allegedly held incommunicado for three months,
whereas Uruguayan law only permits detention for 24 hours prior to being brought

-173-

:. ,..'-"-"0 __ -.:-' -.:: O~_'~

!,
:1

i _~

§



_.··.:......."~av.• '"- , h ........·'·..•· ~ ..--:-..,.~;- .. --;:.. o,". _

I

I
'I

\

,~

, I,.······'··

1

I'
, ,
I;'
, .~

'1

l.I'
[.
I
I
1
"!
"i,'

before a judge. Her case was not submitted to the military courts until
September 1972, whereas the Constitution and the Code of Military Criminal
Procedure prescribe a maximum intervening period of 48 hours. In the first months
after her arrest she had no legal assistance.

2.3 The author bases his statements on the testimony of ex-prisoners who were in
the same prison as his sister, who are now in Europe as refugees, and who allegedly
witnessed the torture and maltreatment in prison at first hand and are prepared to
testify to it, if necessary, before the Human Rights Committee. Furthermore, the
author states that throughout the three months when she was held incommunicado,
their father went without fail once a week to bring clean clothing and collect her
laundry, this was done at a centralized military office, since his sister1s exact
whereabouts were not known. During that time their father was given parcels of
clothing stained with blood, excrement and hanks of hair.

2.4 Judgement was pronounced by the court of first instance on 14 December 1977.
She was sentenced to 28 years of rigorous imprisonment and 9 to 12 years of
precautionary detention, to be added to her sentence and served in the same prison,
for offences against the Constitution, robbery, kidnapping, complicity in murder
and criminal conspiracy. The trial, on appeal, which took place in May 1980
allegedly violated Uruguayan law by raising the sentence from the 18 years demanded
by the prosecutor to 30 years and 5 to 10 additional years of precautionary
detention (medidas eliminativas de seguridad).

2.5 At neither trial, the author claims, did his sister enjoy an adequate
defence. Her first attorney, Dr. Carlos Martin~z Moreno, allegedly had to flee the
country to avoid his own arrest, her second attorney, Dr. Adela Reta, was a law
professor who, in view of the political climate, was allegedly forced to abandon
all defence work in political matters. Subsequently, the Military Court appointed
Colonel Otto Gilomen as defence counsel, although he was not a lawyer, owing to the
fact that lawyers for the defence can hardly be found in political cases in
Uruguay. The colonel remained on the case until the final judgement. The trial
took place in secrecy and not even the closest relatives of the accused were
present.

2.6 with respect to the conditions of her imprisonment, the author states that his
sister is interned at the EMR No. 2 (Penal Punta de Rieles), which is used
exclusively for the detention of women political prisoners and is not administered
by special personnel instructed in the treatment of women prisoners, but by

"military personnel on short assignment. She occupies a cell with 14 other women
prisoners. If she fails to perform her tasks she is allegedly punished by solitary
confinement for up to three months and by prohibition of visits, denial of
cigarettes, etc. Visits may occur every 15 days and last only half an hour. The
only persons authorized to visit her are close relatives, but no unrelated friends
are allowed. The author claims that the worst part of his sister1s imprisonment is
the arbitrariness of the guards and the severity of the punishment for, inter alia,
reporting to her relatives on prison co~ditions or speaking with other inmates at
certain times•. The inmates allegedly live in a state of constant fear of being
again dubmitted to military .interrogation in connection with their prior
convictions or with alleged political activities in the prison. The author alleges
that the penitentiary system is not aimed at reformation and social rehabilitation
of prisoners but at the destruction of their will to resist. They are given a
number and are never called by their name. Elena Beatriz Vasilskis is No. 433 of
Sector B. Psychological pressures on the inmates are allegedly designed to lead
them to denounce other inmates.
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2.7 With respect to the state of health of his sister, the author states that she
was in excellent physical health at the time of her arrest. He claims that as a
direct consequence of torture and eight years' imprisonment (at the time of writing
on 7 November 1980) she had diminished vision in both eyes and has lost 40 per cent
of the hearing in her left ear. He states that she also suffers from Raynaud's
disease, which may have been brought about by prolonged detention in a cold cell
and by emotional pressur~. Medicines sent to her for the relief of her condition
were allegedly never delivered. The loss of hearing was established by a doctor at
the Military Hospital between October and November 1979. Raynaud's disease was
diagnosed by the cardio-vascular specialist at the military hospital in
October 1979. Moreover, the food provided and the conditions of imprisonment are
such that his sister has become extremely thin, has retracted gums and many
cavities in her teeth. This is allegedly due to an unbalanced diet, deficient in
protein and vitamins, and to the almost complete lack of exercise throughout the
day, the intense cold (prisoners are forced to take cold baths in the dead of
winter) and the total absence of natural light in the cells.

2.8 The author states that the same matter has not been submitted to any other
international body.

2.9 The author alleges that the following articles of the Covenant have been
violated: articles 2, 7, 10 and 14.

3. By its decision of 19 March 1981, the Working Group of the Human Rights
Committee decided that the author was justified in acting on behalf of the alleged
victim and transmitted the communication under rule 91 of the provisional rules of
procedure to the State party concerned, requesting information and observations
relevant to the question of admissibility of the communication.

4. In its submission of 6 October 1981, the State party objected to the
admissibility of the communication on the following grounds:

"The situation described in the communication does not constitute a
violation occurring before the date on which the Covenant and the Optional
Protocol entered into force and continuing after that date or having effects
which in themselves constitute a violation. Miss Vasilskis was convicted of
serious offences under Uruguayan criminal law. She is not a political
prisoner, as is incorrectly stated in the communication, nor was she in any
way induced to confess her guilt. The living conditions in Military Detention
Establishment (EMR) No. 2 are those normally prevailing for all female
prisoners, that is to say, she is not subject to the slightest discriminatory
treatment and it is completely untrue to state that she receives unsufficient
food or is subject to ill-treatment. With regard to her state of health, she
suffers from Raynaud's disease and is receiving the necessary medical
treatment, her present condition can be described as compensated. The
Government of Uruguay therefore rejects the assertions in the communication,
which refer to non-existent violations of human rights."

5.1 On 28 November 1981, the author forwarded his comments in reply to the State
party's submission of 6 October 1981. He reiterates the allegations made in his
previous communications with respect to violations of articles 7 and 10 of the
Covenant emphasizing that his sister has been imprisoned for nine and a half years,
alleging that she is still subjected to cruel and degrading treatment such as
endangers her life. He states further that during an inspection of her cell in
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5.3 with respect to his sister's state of health, the author deplores that the
State party has not submitted any medical report.

- --
-"~~~---'---'~-'-'-

regard to the exhaustion of local remedies, the Committee was unable to
on the basis of the information before it, that there were remedies
to the alleged victim which she should have pursued. Accordingly, the
found that the communication was not inadmissible under article 5,
2 (b) of the Optional Protocol.

On 25 March 1982, the Committee decided:6.3

OCtober 1981, all reading material was taken away from her as well as all materials
for manual labour which she had hitherto had. Since September 1981, f~mily

photographs sent to her by her parents allegedly have not been delivered to her.
Re rejects the State party's contention that his sister's situation does not
constitute a violation of her rights subsequent to the entry into force of the
Covenant and the Optional Protocol.

5.2 With respect to his allegation of discrimination, he indicates that he means
discrimination with regard to politicial prisoners vis-a-vis common criminals,
commenting that the former are subjected to worse treatment than the latter, and
alleging in this connection violations of articles 2 and 26 of the Covenant.

6.2 with
conclude,
available
Committee
paragraph

6.1 with regard to article 5, paragraph 2 (a), of the Optional Protocol, the Human
Rights Committee noted that the author's assertion that the same matter was not
being examined under another procedure of investigation or settlement had not been
contested by the State party.

(a) That the communication was admissible in so far as it related to e~ents

said to have occurred on or after 23 March 1976 (the date of the entry into force
of the Covenant and the Optional Protocol for Uruguay);

(b) That, in accordance with article 4, paragraph 2, of the Optional
Protocol, the State party should be requested to submit to the Committee, within
six months of the date of the transmittal to it of this decision, written
explanations or statements clarifying the matterz that the State party be requested
in this connection to enclose: (i) copies of any court orders or decisions
relevant to this case, including the decision of the Supreme Military Tribunal,
referred to in the communication, and (ii) further information concerning the state

·of health of Elena Beatriz Vasilskis, including copies of the existing medical
reports referred to in the communication.

.ci
i
I
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7.1 In its submission under article 4, paragraph 2, of the Optional Protocol,
dated 27 OCtober 1982, the State party reje~ted the author's allegations that his
sister was SUbjected to torture and 'ill-treatment and that her conviction was based
on a forced confession, asserting that her confession was obtained without coercion
and that her conviction rested on other evidence duly confirmed by means of proper
procedures which.according to Uruguayan law do not entail public trial by jury.
With respect to the delay in commencing her trial, the State party referred to the
extraordinary load placed on the Uruguayan judicial system by the numerous
proceedings during the period ~f high seditious activity. Defence lawyers were not
persecuted and those who left i.he country frequently did so because of their links
with subversive groups. The increase of Miss Vasilskis' sentences was attributable
to the emergence of fresh evidence which made the type of offence more serious.
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7.2 The State party also rejects the author's description of Miss Vasilskis as a
"political prisoner", emphasizing that she was involved in crimes such as murder,
kidnapping and robbery.

7.3 with regard to her state of health, the State party indicates that she is
submitted to periodical medical and dental examinations and that she receives
special medical care where necessary, including treatment for Raynaud's disease.

7.4 Prison conditions are responsive to sociological and psychological studies
intended to facilitate the rehabilitation of the prisoners, who are not subjected
to a climate of arbitrariness or to forced labour.

8.1 In a further letter dated 21 January 1983, the author refers to the State
party's submission under article 4, paragraph 2, and claims that it does not
adequately answer the specific complaints of violations raised in his
communication, which the State party simply rejects without giving any
explanation. He reiterates that his sister was tortured, forced to confess, kept
incommunicado, that her trial was unduly delayed, that defence attorneys have been,
so intimated by the Uruguayan authorities that they are no longer willing to defend
persons like Miss Vasilskis.

8.2 with respect to her state of health, the author indicated that the State party
has failed to idenfity the medication given to Miss Vasilskis and complains that
medication prescribed for her by French doctors and forwarded to her were not
allowed by prison authorities. In substantiation of his allegations that prison
conditions are such as to cause a worsening of her state of health, the author
quotes a long statement by Renata Gil, a former cell-mate of Miss Vasilskis,
according to which the prisoners are deprived of natural light and fresh air except
during one hour per day, and all windows have been covered with plastic sheets.

8.3 with respect to the treatment of prisoners at Punta de Rieles, the author
refers to the sanctions imposed on some of them following the visit there in
January 1982 of Mr. Rivas Posada, Special Representative of the Secretary-General
of the United Nations. According to Mrs. Zdenka Starke, the mother of one of the
prisoners there, many of the prisoners were beaten up with clubs, items of their
personal Ftoperty were confiscated, and their food was thrown on the floor of the
cells. Such punishment was inflicted because the prisoners had made declarations
to Mr. Rivas Posada.

9.1 The Human Rights Committee, having examined the present communication in the
light of all the information made available to it by the parties as provided in
article 5, paragraph 1, of the Optional Protocol, hereby decides to base its views
on the following facts, which have not been contradicted by the State party.

into force of the Covenant: Elena Beatriz Vasilskis
the charge of being a member of the Tupamaros
She was held incommunicado for three months and her

military courts until September 1972.

9.3 Events subsequent to the entry into force of the Covenant: Judgement was
pronounced by the court of first instance on 14 December 1977. She was sentenced
to 28 years of rigorous imprisonment and 9 to 12 years of precautionary detention.
The trial on appeal took place in May 1980 and the sentence was raised to 30 years
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and 5 to 10 additional years of precautionary detention (medidas eliminatives de
seguridad). The Military Court appointed Colonel Otto Gilomen as defence counsel,
although he was not a lawyer. The trial took place in secrecy and not even the
closest relatives of the accused were present.

10.1 In formulating its views, the Human Rights Committee also takes into account
the following considerations, which reflect a failure by the State party to furnish
the information and clarifications necessary for the Committee to formulate final
views on a number of lmportant issues.

10.2 In operative paragraph 2 of its decision of 25 March 1982, the Committee
requested the State party to enclose: (a) copies of any court orders or decisions
relevant to the case, and (b) further information concerning the state of health of
Elena Beatriz Vasilskis, including copies of the existing medical reports. The
Committee notes with regret that it has not received any of these documents.

10.3 With respect to the state of health of the alleged victim, the Committee
finds that the author's precise allegations, which include allegations that her
treatment in prison has contributed to her ill-health, called for more detailed
submissions from the State party. With regard to general prison conditions, the
State party has made no attempt to give a detailed description of what it believes
the real situation to be. Similarly, with respect to general prison conditions and
the serious allegations of ill-treatment made by the author, the State party has
adduced no evidence that these allegations have been adequately investigated.
A refutation of these allegations in general terms, as contained in the State
party's submissions, is not sufficient.

10.4 With regard to the burden of proof, the Committee has already established in
its views in other cases (e.g., R.7/30) that said burden cannot rest alone on the
author of the communication, especially considering that the author and the State
party do not always have equal access to the evidence and that frequently the State
party alone has access to relevant information. It is explicitly stated in
article 4, paragraph 2, of the Optional Protocol that the State party concerned has
the duty to contribute to clarification of the matter. In the circumstances, the
appropriate evidence for the State party to furnish to the Committee would have
been the medical reports on the state of health of Elena Beatriz Vasilskis
specifically requested by the Committee in its decision of 25 March 1982. Since
the State party has deliberately refrained from providing such expert information,
in spite of the Committee's request, the Committee cannot but draw conclusions from
such failure.

11. The Human Rights Committee, acting under article 5, paragraph 4, of the
Optional Protocol to the international Covenant' on Civil and Political Rights, is
of the view that the facts as found by the Committee, in so far as they continued
or occurred after 23 March 1976 (the .date on which the Covenant and the Optional
Protocol entered into force for Uruguay), disclose violations of the International
Covenant on Civil and Political Rights, particularly of:

articles 7 and 10, paragraph 1, because Elena Beatriz Vasilskis has not been
treated in prison with humanity and with respect for the inherent dignity of
the human personl

article 14, paragraph 1, because there was no public hearing of her easel

-178-

~ ",.,

'.'

':1



.~.'

I.'

'l,~~"-:,,<' ... ' ...' ."~

~; ..

:ives de
! counsel,
Ten the

:0 account
to furnish

lte final

~ittee

decisions
: health of
.. The
ltS.

nittee
lat her
!tailed
ms, the
: believes
litions and
lrty has
lted.
;tate

)lished in
le on the
:he State
r the State
in
lcerned has
Ices, the
.d have
.s

Since
:ormation,
Isions from

the
.ghts, is
:ontinued
lptional
!rnational

not been
.gnity of

case,

article 14, paragraph 3 (b) and (d), because she did not have adequate legal
assistance for the preparation of her defence,

article 14, paragraph 3 (c), because she was not tried without undue delay.

12. The Committeef accordingly, is of the view that the State party is under an
obligation to take immediate steps Ca} to ensure strict observance of the
provisions of the Covenant and to provide effective remedies to the victim, and, in
particular, to extend to Elena Beatriz Vasilskis treatment as laid down for
detained persons in article 10 of the Covenant, (b) to ensure that she receives all
necessary medical care, (c) to transmit a copy of these views to her, (d) to ensure
that similar violations do not occur in the future.
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ANNEX XVI

Views of the Human Rights Committee under article 5 (4)
of the Optional Protocol to the International Covenant

on Civil and Political Rights
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Meeting on 29 March 1983,

VIEWS UNDER ARTICLE 5 (4) OF THE OPTIONAL PROTOCOL

Having taken into account all written information made available to it by the
author of the communication and by the State party concerned,

adopts the following:

Having concluded its consideration of communication No. 88/1981 submitted to
the C~mmittee by Daniel Larrosa under the Optional Protocol to the International
Covenant on Civil and Political Rights,

1. The author of the communication (initial letter dated 14 March 1981 and
further submissions dated 25 March, 21 July, 29 August and 15 December 1981 and
16 November 1982) is a Uruguayan national, residing at present in France. He
submitted the communication on behalf of his brother, Gustavo Raul Larrosa Bequio,
a 38-year-old Uruguayan national at present imprisoned in Uruguay.

2.1 The author states that his brother,' who had been an active member of the
political organization Frente Arnplia, was arrested in Uruguay on 30 May 1972
because he was suspected of being a member of the Movimiento de Liberacion Nacional
(Tuparnaros). The author further alleges that his brother was kept incommunicado
for a long period of time, that he has been held in several military prisons, that
he is at present "detained at the Penal de Libertad and that he has been subjected
to torture and inhuman prison conditions. The author mentions that his brother has
lost his hearing in one ear because of the beatings inflicted upon him, that his
sight has diminished to an extent that he now needs glasses and that owing to the
insufficient food he has lost much weight during his imprisonment. The author also
mentioned that his brother is not allowed to do any exercise, to read or to write
and that his mental health has suffered accordingly.



2.2 With respect to the judicial proceedings against his brother, the author
states that he was charged by the Military Criminal Investigation Court of First
Instance (file No. 2216, vol. 4, p. 75) with the offences of conspiracy to upset
the Constitution, aiding and abetting the escape of prisoners, manufacturing or
being in possession of explosive substances and kidnapping. After the pre-trial
proceedings, he was prosecuted by the Military Prosecutor of First Instance,
Captain (R) Roberto A. Reinoso (Navy), and convicted of the offences of kidnapping,
attempts to upset the Constitution, both as an accessory and in conspiracy with
others, and criminal conspiracy (under articles 61 and 281, 62 and 132, 137 and 150
of the Penal Code).
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3. By its decision of 13 OCtober 1981, the Working Group of the Human Rights
Committee transmitted the communication under rule 91 of the p~ovisional rules of
procedure to the State party concerned, requesting information and observations
relevant to the question of admissibility of the communication. The Working Group
also requested the State party to give the Committee inforjuation on t.he state of
health of Gustavo Raul Larrosa Bequio.

2.5 With respect to the conditions of his imprisonment, the author alleges that
his brother has been removed from pt~son on several occasions in order to be
tortured, that he is often punished by the prison authorities and not allowed to
receive visits or parcels. He adds that his brother was punished in
mid-Dctober 1980 for unknown reasons and that since then, up to March 1981, he has
been allowed to receive only one visit on 21 February 1981. He has also been held
in what is called "La Isla", a prison wing of small cells without windows, where
the artificial light is left on 24 hours a day and there is a cement bed and a hole
in the floor for a WC, the prisoner was kept in solitary confinement there for more
than one month, there are cases of pl~ople who have spent more than 90 days in "La
Isla" •

4. By a further letter of 15 December 1981, the author requested that his brother
be furnished with copies of the material pertaining to the proceedings in the case.

2.6 By letter of 21 July 1981, the author informed the Committee that he had
withdrawn his complaint to the Inter-American Commission on Human Rights and
enclosed a copy of his withdrawal.

2,7 The author claims that his brother is a victim of violations of articles 2 (1)
and (3), 6, 7, 10 ard 14 of the International Covenant on Civil and Political
Rights.

2.3 The First Military Judge of First Instance rejected the 12-year sentence
r~quested by the Military Prosecutor on the grounds that it had been miscalculated
and reduced it to a 9-year sentence.

2.4 The sentence was appealed and the case went to the Supreme Court of Military
Justice, which upheld the decision of the Court of First Instance on
11 September 1979 bU~ increased the prison term to 10 years and imposed security
measures for one to five years. The judgement by the Supreme Military Court can be
considered final since no further remedies at law are available to modify it"
Moreover, because security measures have been imposed, it is impossible to obtain
release from custody or release on parole, since the security measures have to be
served, once the main term is completed, and these can last for up to five years.
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On 2 April 1982, the Human Rights Committee therefore decided:6.

(e) That the State party should be requested to transmit copies of the
material pertaining to the case of Gustavo Larrosa and to grant him the opportunity
to communicate directly with the Committee.

-182-

"First, it is stated that Mr. Larrosa was tried in September 1979, i.e., seven
years after his arrest. This iS,completely untrue. The actual date of the
proceedings against Mr. Larrosa was 4 September 1972. The date mentioned by
the complainant is the one on which the judgement of second instance was
rendered. At that time the sentence was increased from 9 to 10 years as a
result of the' appearance of fresh evidence of the offences provided for in
articles 150 and 132 (6) of the Ordinary Penal Code: criminal conspiracy and
action to upset the Constitution. In other words, the increased sentence was
not arbitrary but was based on new and duly substantiated facts. • •• With
regard to the allegations of ill-treatment, the Government of Uruguay rejects
the assertions made in this communication."

(a) That the Communication was admissible in so far as it related to events
said to have occurred on or after 23 March 1976, the date on which the Covenant and
the Optional Protocol entered into force for Uruguay,

(d) That the State party should be requested to furnish the Committee with
information on the present state of health of Gustavo Larrosa and the medical
treatment given to him,

5. The Human Rights Committee took note that no submission had been received from
the State party concerning the question of the admissibility of the communication.
On the basis of the information before it, the Committee found that it was not
precluded by article 5 (2) (a) of the Optional Protocol from considering the
communication. The Committee was also unable to conclude that, in the
circumstances of this case, there were effective remedies available to the alleged
victim which he had failed to exhaust. Accordingly, the Committee found that the
communication was not inadmissible under article 5 (2) (b) of the Optional Protocol.

(c) That the State party should be informed that the written explanations or
statements submitted by it under article 4 (2) of the Optional Protocol must relate
primarily to the substance of the matter under consideration. The Committee
stressed that, in order to perform its responsibilities, it required specific
responses to the allegations which had been made by the author of the communication
and the State party's explanations of the actions taken by it. The State party was
requested, in this connection, to enclose copies of any court orders or decisions
of relevance to the matter under consideration,

(b) That, in accordance with article 4 (2) of the Optional Protocol, the
State party should be requested to submit to the Committee, within six months of
the date of the transmittal to it of this decision, written explanations or
statements clarifying the matter and the remedy, if any, that may have been taken
by it,

7.1 On 18 June 1982, 17 days after the transmittal to the State party of the
decision on admissibility, the State party submitted a note which appears to be a
late submission under rule 91, asserting, inter alia, that the communication
contains serious errors:



7.2 By a note of 24 June 1982, the State party supplemented its earlier submission
without, however, referring to the Committee's decision on admissibility. It
stated, inter alia, that:

"as a member of the subversive organization Movimiento de Liberacion Nacional,
(National Liberation Movement) enrolled in Column 15, services sector, this
person set up a mechanic's workshop for the purpose of concealing certain of
that organization's activities. What is known in subversive jargon as a
"berretin" was constructed on the premises, i.e. an underground hiding place
for weapons or persons. A photographer from Police Headquarters in Montevideo
was abducted and held prisoner there by the subversives."

7.3 By a note of 23 August 1982, the State party referred to its previous
submission of 24 June 1982 as a response to the Committee's decision on
admissibility.

8.1 In his submission under rule 93 (3), dated 16 November 1982, the author states
that his brother was retried on 2 June 1982 without, however, appearing before a
jUdge, that the tribunal was neither competent nor independent and that he had no
opportunity to prepare his defence properly, to communicate with counsel of his own
choosing, or to present witnesses on his behalf.

8.2 With respect to his brother's state of health, the author deplores that the
State party has not complied with the Committee's specific request for information.

8.3 With respect to the current treatment of his brother at Libertad Prison, the
author indicates that the State party has not commented on his initial allegation,
in particular, that the Uruguayan Government has not explained why Gustavo Larrosa
has been SUbjected to frequent punishment, nor indicated when his visiting rights
were suspended and the reason for taking that step.

8.4 The author also deplores that, according to the information available to him,
the State party has not complied with the Committee's request that copies of the
material pertaining to this case should be transmitted to Gustavo Larrosa and that
he should be granted the opportunity to communicate directly with the Committee.

9. The Committee has considered the present communication in the light of all
information made available to it by the parties, as provided in article 5 (1) of
the Optional Protocol.

10.1 The Committee decides to base its views on the following facts which have
either been essentially confirmed by the State party or are uncontested except for
denials of a general character offering no particular information or explanation.

10.2 Events prior to the entry into force of the Covenant:
Gustavo Raul Larrosa Bequio was arrested on 30 May 1972 as a suspected member of
the Movimiento de Liberacion Nacional (Tupamaros). Criminal proceedings were
instituted against him on 4 September 1972.

10.3 Events subsequent to the entry into force of the Covenant: On
11 September 1979, the Supreme Court of Military Justice upheld the decision of the
Court of First Instance, but increased the prison term to 10 years and imposed
security measures from one to five years. Gustavo Larrosa has been frequently
punished at prison, and from OCtober 1980 to March 1981 he was allowed to receive
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only one visit. He has also been held in what is called "La Isla", a prison wing
of small cells without windows, where the artificial light is left on 24 hours a
day and the prisoner was kept in solitary confinement for over a month.

11.1 In formulating its views, the Human Rights Committee also takes into account
the following considerations, which reflect a failure by the State party to furnish
the information and clarifications necessary for the Committee to formulate final
views on a number of important issues.

11.2 In operative paragraphs 3, 4 and 5 of its decision on admissibility of
2 April 1982, the State party was requested to enclose copies of any court orders
or decisions relating to this case, to furnish information on the present state of
health of Gustavo Larrosa, to transmit copies of the Committee's case file to
Gustavo Larrosa and to grant him the opportunity to communicate directly with the
Committee. The Committee notes with regret that it has not received the
information requested nor any confirmation that Gustavo Larrosa has been informed
of the proceedings before the Committee and given the possibility of communicating
directly with the Committee.

11.3 with respect to the state of health of the alleged victim, the Committee
finds that the author's allegations as to his brother's loss of hearing in one ear,
loss of weight and impaired vision called for more precise information from the
State party. Similarly, with respect to general prison conditions and the
allegations of ill-treatment made by the author, the State party has adduced no
evidence that these allegations have been adequately investigated. A refutation of
these allegations in general terms, as contained in the State party's submissions,
is not sufficient.

11.4 With respect to the author's allegations that his brother has been retried,
the Committee does not have sufficient information from the author or from the
State party to make a finding on this point. The Committee notes, however, that if
Gustavo Larrosa was retried on 2 June 1982, this fact should have been mentioned in
the State party's subsequent submissions.

11.5 with regard to the burden of proof, the Committee has already established in
its views in other cases (e.g., R.7/30) that said burden cannot rest alone on the
author of the communication, especially considering that the author and the State
party do not always have equal access to the evidence and that frequently the State
party alone has access to relevant information. It is implicit in article 4 (2) of
the Optional Protocol that the State party has the duty to investigate in good
faith all allegations of violation of the Covenant made against it and its
authorities.

12. The Human Rights Committee, acting under article 5 (4) of the Optional
Protocol to the International Covenant oh Civil and Political Rights, is of the
view that the facts as found by the -committee, in so far as they continued or
occurred after 23 March 1976 (the date on which the Covenant and the Optional
Protocol entered into force for Uruguay), disclose violations of the International
Covenant on Civil and Political Rights, particularly:

of articles 7 and 10 (1), because Gustavo Raul Larrosa Bequio has not been
treated in prison with humanity and with respect for the inherent dignity of
the human person.
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13. The Committee, accordingly, is of the view that the State party is under an
obligation to take immediate steps (a) to ensure strict observance of the
provisions of the Covenant and provide effective remedies to the victim, in
particular, to extend to Gustavo Larrosa treatment as laid down for detained
persons in article 10 of the Covenant, (b) to ensure that he receives all necessary
medical care, (c) to transmit a copy of these views to him, and (d) to take steps
to ensure that similar violations do not occur in the future.
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ANNEX XVII

Views of the Human Rights Committee under article 5 (4)
of the Optional Protocol to the International Covenant
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Communication No. 106/1981

Submitted by: Mabel Pereira Montero

Alleged victim: The author of the communication

State party concerned: Uruguay

Date of communication: 29 August 1981

Date of decision on admissibility: 25 March 1982

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and Political Rights,

Meeting on 31 March 1983,

Having concluded its consideration of communication No. 106/1981 submitted to
the Committee by Mabel Pereira Montero under the Optional Protocol to the
International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the
author of the communication and by the State party concerned,

adopts the following:

VIEWS UNDER ARTICLE 5 (4) OF THE OPTIONAL PROTOCOL

1.1 The author of the communication dated 29 August 1981, is Mabel Pereira Montero,
a Uruguayan citizen residing at present in Berlin (West). The author, a student in
chemical engineering at the Technical University of Berlin, submitted the
communication on her own behalf, alleging that she is a victim of a breach by
Uruguay of article 12 (2) of the International Covenant on Civil and Political
Rights.

1.2 The author claims that the Uruguayan autho~ities have refused, without further
explanation, to renew her passport.-

2.1 She describes the relevant facts as follows.

2.2 In 1972, owing to financial difficulties, she decided to leave Uruguay and
to pu~sue her studies in Chile. In September of the same year, she left Montevideo
by boat "through normal channels". After the "coup d'etat" in Chile, in
September 1973, she sought refuge at the Embassy of Mexico in Chile.
Mabel Pereira Montero claims that she did not seek refuge for political reasons,
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but that she did so because, at the time, a feeling of insecurity prevailed in that
country, particularly among foreigners.

2.3 In November 1973, the Uruguayan Consulate in Mexico issued the author with a
new Uruguayan passport (No. 015374), with an expiration date of 22 November 1983,
but subject to renewal in November 1978. In January 1974 she left Mexico for the
Federal Republic of Germany. She obtained a scholarship and was admitted to the
Univerldty in Berlin (West).

2.4 As her passport was due to expire on 22 November 1978 unless it was renewed,
Mabel Pereira Montero applied in writing for its renewal at the Embassy of Uruguay
in Bonn on 3 July 1978. She was told to address herself to the Consulate of
Uruguay in Hamburg which she did by a letter dated 26 July 1978.

2.5 In December of that year, the author inquired at the Consulate of Hamburg
about the position with regard to her passport renewal. She was told by telephone
that the renewal of her passport had been refused. No reason was given by the
consular officer. It followed from the author's telephone conversation and from
inquiries undertakeb on her behalf by her scholarship-sponsoring organization that
the decision not to renew her passport was taken by the competent authorities in
Montevideo and that she had the possibility to request, either through the
Uruguayan Consulate in Hamburg or directly at the Ministry for Foreign Affairs in
Montevideo, to be informed of the reasons why the renewal of her passport had been
refused.

2.6 Mabel Pereira Montero claims that in February 1979 she addressed herself to
the Uruguayan Consulate in Berlin (German Democratic Republic) requesting the
renewal of her passport and that this request was also refused, again without any
explanation. The author states that, during the year 1979, she also tried, without
success, to contact a lawy~r in Montevideo who could take up her case with the
Uruguayan authorities there.

2.7 Consequently, the author sent a letter dated 27 November 1979 to the Uruguayan
Consulate in Hamburg requesting that the Uruguayan authorities reconsider their
negative decision, or that she be informed by the Uruguayan authorities about the
reasons for this decision. She did not receive any reply to this letter till
May 1980. Mabel Pereira Montero then telephoned the Consulate in Hamburg to
inquire about her case. A consular officer told her that the Uruguayan authorities
had upheld their decision to refus~ renewal of her passport. He suggested that she
repeat in writing her request of 27 November 1979, indicating in addition that she
had no family members in Montevideo who could pursue her case there. The author
did so.

2.8 The author states that she also contacted the Uruguayan Embassy and the
Uruguayan Consulate in Bonn regarding her case, but that she received there the
same reply as in Hamburg.

2.9 At one time it was indicated to her that there was a recourse by way of appeal
against the Government decision, but that this had to be done in Uruguay. She
replied that she had no relatives in Montevideo who could represent her.

2.10 In December 1980, she was offered by the Uruguayan authorities a safe-conduct
to travel to Uruguay in order to resolve her problem there. The author felt that
she could not accept this offer, because she did not have the financial means to
undertake the journey and because her studies would be unduly interrupted.
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2.11 The author claims that, owing to the increasing instability of her situation
caused by the refusal of the Uruguayan authorities to renew her passport, she
approached the Ambassador of the Federal Republic of Germany in Urugua~, in
August 1980, asking for his good offices in her case. The Embassy's efforts were
also without success. There were, however, according to the Embassy of the Federal
Republic of Germany, certain indications that the refusal to renew the author's
passport stemmed, inter alia, from the belief that Mabel Pereira Montero was
married to a -Tupamaro" who figured on the list of "wanted persons" in Uruguay. In
a letter to the Foreign Ministry in Bonn, dated 9 March 1981, the author rejected
this allegation as totally unfounded. She stated that she had never married, that
the person in question was a friend from childhood because they both came from the
same village, and that she never was active in politics or had had any contacts
with the TUpamaros.

2.12 On 18 March 1981, the author was requested orally by the Uruguayan Consul in
Hamburg to provide, for the use of the authorities in Montevideo, a written
description of her life since she left Uruguay in 1972 and of the reasons why she
left the country. She did so.

2.13 On 10 July 1981, the Uruguayan Consulate in Hamburg received by telegram
final instructions from the authorities in Montevideo not to renew the author's
passport. No reasons were given. The author states that a copy of this telegram
is the only written notice she possesses with regard to the refusal of the
Uruguayan authorities to renew her passport.

2.14 The author concludes that she has exhausted all domestic remedies available
to her in the case.

3. There is no indication in the communication that the same matter has been
submitted to another procedure of international investigation or settlement.

4. By its decision of 14 October 1981, the Working Group of the Human Rights
Committee transmitted the communication under rule 91 of the provisional rules of
procedure to the State party concerned, requesting information and observations
relevant to the question of admissibility of the communication not later than two
months from the date of the transmittal of the decision. This time-limit expired
on 26 January 1982. No reply had been received from the State party at that time.

5. Before taking its decision on the admissibility of the communication,
the Human Rights Committee examined, ex officio, whether the fact that
Habel Pereira Montero resides abroad affects the competence of the Committee to
receive and consider the communication under ~rticle 1 of the Optional Protocol,
taking into account the provisions of article 2 (1) of the Covenant. In that
context, the Committee made the following observations: article 1 of the Optional
Protocol applies to individuals subject to'the jurisdiction of the State concerned
who claim to be victims of a violation by that State of any of the Covenant
rights. The issue of a passport to a Uruguayan citizen is clearly a matter within
the jurisdiction of the Uruguayan authorities and he is "subject to the
jurisdiction- of' Uruguay for that purpose. Moreover, a passport is a means of
enabling him -to leave any country including his own", as required by article
12 (2) of the Covenant. Consequently, the Committee found that it followed from
the very nature of that right that, in the case of a citizen resident abroad, it
imposed obligations both on the State of residence and on the State of nationality
and that, therefore, article 2 (1) of the Covenant could not be interpreted as
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limiting the obligations of Uruguay under article 12 (2) to citizens within its own
territory.

6.1 The Committee found, on the basis of the information before it, that it was
not precluded by article 5 (2) (a) of the Optional Protocol from considering the
communication. The Committee was also unable to conclude that, in the circumstances
of the case, there were effective domestic remedies available to the alleged victim
which she failed to exhaust. Accordingly, the Committee found that the
communication was not inadmissible under article 5 (2) (b) of the Optional Protocol.

6.2 On 25 March 1982, the Human Rights Committee therefore decided:

(a) That the communication was admissible;

Cb) That, in accordance with article 4 (2) of the Protocol, the State party
should be requested to submit to the Committee, within six months of the date of
the transmittal to it of this decision, written explanations or statements
clarifying the matter and the remedy, if any, that may have been taken by it,

(c) That the State party be informed that the written explanations or
statements submitted by it under article 4 (2) of the Protocol must primarily
relate to the substance of the matter under consideration and, in particular, the
specific violations of the Covenant alleged to have occurred.

7.1 In a note, dated 14 July 1982, which appears to be a late submission under
rule 91, the State party rejects the competence of the Committee to consider the
communication on the grounds that the requirements for submission of a
communication to the Committee under article 1 of the Optional Protocol to the
International Covenant on Civil and Political Rights are not met. Article 1 of the
Optional Protocol recognizes the competence of the Committee to receive and
consider communications from individuals "subject to its juriSdiction". The State
party argues that "at the time of the submission of her request (to have her
passport renewed), Miss Mabel Pereira Montero was not subject to the jurisdiction
of the Uruguayan State" and that "••• it is consequently inappropriate for the
Committee to deal with communications of this kind which are outside its terms of
reference and violate international provisions". It is further submitted that
"Miss Pereira Montero can return to her country at any time and in any
circumstances", even without a valid passport, to clear up her situation
personally. In conclusion, the State party asserts that "in Uruguay the right to
freedom of residence and movement is protected, subject only to domestic legal
provisions, and constitutionally recognized".

7.2 In a further note, dated 13 August 1982, the State party, in response to the
request for a submission under article 4 (2), refers to the contents of its earlier
note.

8.1 On 7 January 1983, the author of the communication forwarded her comments in
reply to the State party's submissions of 14 July and 13 August 1982.

8.2 She rejects the State party's formal contention that in the present case she
does not come within the jurisdiction of Uruguay. She claims that her sojourn in a
foreign country is SUbject to her possessing a valid Uruguayan passport and that,
consequently, she does come within the jurisdiction of the State of Uruguay in the
matter under consideration.
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8.3 The author of the communication further points out that it is the normal
procedure for Uruguayan citizens residing abroad to have their passport renewed by
Uruguayan consulates. She adds that she applied to all appropriate consular posts
and that nowhere were any reasons given to her as to why the renewal of her
passport was constantly refused.

8.4 Miss Pereira Montero also states that she regards it as abnormal that the
Uruguayan authorities suggested that she travel to Uruguay in order to have her
passport renewed when consular authorities fully deal with such w~tters.

9.1 The Human Rigtts Committee has considered the present communication in the
light of all information made available to it, as provided in article 5 (1) of the
Optional Protocol.

9.2 The Committee decides to base its views on the following facts which seem to
be uncontested: Mabel Pereira Montero, a Uruguayan citizen residing at present in
Berlin (West), and holder of a Uruguayan passport issued in 1973 in Mexico with a
10-year's validity upon condition that the passport be renewed after 5 years, was
refused such renewal by the Uruguayan authorities, without explanation, several
times between 1978 and 1981. In December 1980, she was offered a safe-conduct
which would have entitled her to travel to Uruguay. The author declined this
offer, because she did not have the financial means to undertake the travel and
because her studies would have been unduly interrupted.

9.3 The Committee does not accept the State party's contention that the Committee
is not competent to deal with the communication because the author does not fulfil
the requirements of article 1 of the Optional Protocol. It refers, in that
respect, to the reasons stated in paragraph 5 above.

9.4 As to the alleged violation of article 12 (2) of the Covenant, the Committee
has observed (see para. 5 above) that a passport is a means of enabling an
incHvidual "to leave any country, including his own" as required by that
provision: consequently, it follows from the very nature of that right that, in
the case of a citizen resident abroad, article 12 (2) imposes obligations on the
State of nationality as well as on the State of residence and, therefore,
article 2 (1) of ,the Covenant cannot be interpreted as limiting the obligations of
Uruguay under article 12 (2) to citizens within its own territory. The right
recognized by article 12 (2) may, in accordance with article 12 (3), be subject to
such restrictions as are "provided by law, are necessary to protect national
security, public order (ordre public), public health or morals or the rights and
freedoms of others and are consistent with the other rights recognized in the
Covenant". There are, therefore, circumstances in which a State, if its law so
provides, may refuse passport facilities to one of its citizens. However, in the
present case, the State party has not, in its submissions to the Committee, put
forward any such justification for r~fusing ·to renew the passport of
Mabel Pereira Montero•

10. The Human Rights Committee, acting u~der article 5 (4) of the Optional
Protocol to the International Covenant on Civil and Political Rights, is therefore
of the view that the facts as found by it disclose a violation of article 12 (2) of
the Covenant, because Mabel Pereira Montero was refused the renewal of her passport
without any justification therefor, thereby preventing her from leaving any
country, including her own.
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11. Accordingly, the Committee i~ of the view that the State party is under an
obligation to provide Mabel Pereira Montero with effective remedies pursuant to
article 2 (3) of the Covenant.
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ANNEX XVIII

Views of the Human Rights Committee under Article 5 (4)
of the Optional Protocol to the International Covenant

on Civil and Political Rights·

concerning

Communication No. 43/1979

Submitted by: Ivonne Ibarburu de Drescher, on behalf of her husband,
Adolfo Drescher Caldas

Alleged victim: Adolfo Drescher Ca1das

State party concerned: Uruguay

Date of communication: 11 January 1979

Date of decision on admissibility: 24 October 1979

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and Political Rights,

Meeting on 21 July 1983,

Having concluded its consideration of communication No. 43/1979 submitted to
the Committee by Ivonne Ibarburu de Drescher under the Optional Protocol to the
International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the
author of the communication and by the State par.ty concerned,

adopts the following:

VIEWS UNDER ARTICLE 5 (4) OF THE ',PTIONAL PROTOCOL

1. The author of the communication (initial letter dated 11 January 1979 and
further submissions dated 19 September 1979 and 3 May 1983) is a Uruguayan
national, residing at present in Mexico. She submitted the communication on behalf
of her husband, Adolfo Drescher Caldas, a 44-yea,r-old Uruguayan national at present
imprisoned in Uruguay.

2.1 The author states that her husband, who has been an official of the trade
union corresponding to his occupation (the Bank Employees' Association of Uruguay),
was arrestad in Montevideo, Uruguay, on 3 OCtl..-''.:>er 1978 by officials who di,d not
identify themselves or produce any judicial warrant and who apparently belonged to
the Navy. She adds that the reasons for his arrest were not stated and are still
unknown to his family. The author believes that her husband was arrested because

* Mr. WaIter Surma Tarnopolsky did not participate in the adoption of the
views of the Committee under articll~ 5 (4) of the Optional Protocol in this matter.
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of his trade-union activities. She alleges that he was held for two months
incommunicado and his whereabouts were not revealed to his relatives. In the
beginning of December 1978, he was transferred to Libertad prison, where his father
was allowed to visit him. In the beginning of January 1979, however, he was
removed from that prison and the family was again unable to find out his
whereabouts.

2.2 The author claims that there were no local remedies to be exhausted,
habeas corpus being inoperative under the regime of prompt security measures.

2.3 By her initial communication of 11 January 1979, the author requests that a
medical examination should be permitted by doctors indicated by her husband's
family.

2,4 In her initial communication of 11 January 1979, the author claims that her
husband is a victim of violations of articles 2 (3) (a) and (b), 3, 9 (1), (2), (3)
and (4) 1 10 (3); 12 (1), (2) and (3), 15 (1); 17, 18 (1); 19 (1) and (2); 22, 25,
26 and possibly of articles 6, 7 and 14 of the International Covenant on Civil and
Political Rights.

3. By its decision of 23 April 1979, the Human Rights Committee held that the
author of the communication was justified by reason of close family connection in
acting on behalf of the alleged victim. By that same decision the Human Rights
Committee tranmitted the communication under rule 91 of the provisional rules of
procedure to the State party concerned requesting information and observations
relevant to the question of admissibility of the co~nunication. The Committee
further drew the State party's attention to the concern expressed by the author
with regard to the state of health and whereabouts of her husband, and it requested
the State party to furnish information to the Committee thereon.

4. In its submission under rule 91 of the provisional rules of procedure dated
13 July 1979, the State party states that Adolfo Drescher Caldas was arrested on
28 September 1978 in conformity with the prompt security measures for his alleged
involvement in subversive activities. He was charged on 7 November 1978 before a
Military Examining Judge with violations of article 60 (V) of the Military Criminal
Code and articles 340 (theft), 237 (forgery or alteration of an official document
by a private individual) and 54 (accumulation of offences) of the Ordinary Criminal
Code. He had a defending counsel appointed by the court, a colonel of the army.
The State party argues that domestic r~medies have not been exhausted as no
complaint or petition whatsoever was s~bmitted to any Uruguayan authorities.
The State party further

(a) rejects the contention that Adolfo Drescher Caldas was illegally held
incommunicado, since the state of incommunicado was terminated by the Military
Examining Judge in the warrant for commitment1

(b) denies that his whereabouts were not revealed to his relatives;

(c) asserts that at the time of his arrest he was informed that he was being
arrested in conformity with the prompt security measures.

The State party informs the Committee that Adolfo Drescher Caldas is being held in
Military Detention Establishment No. 1 which has its own permanent and emergency
medical service and that medical inspections are carried out daily.
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5.2 The author further contests the State partyOs submission as to the substance
of her allegations. She maintains her allegation that her husband was held
incommunicado at the beginning of his detention and that his relatives did not
know his whereabouts. She argues ~,at the State party admitted this fact when it
declared that the state of incommunica.do was lifted by the Military Examining Judge
in the warrant of commitment after it had stated that he was charged on
7 November 1978 before the Military Examining JUdge. The author concludes that the
State party admits that Adolfo Drescher Caldas was held incommunicado from his
arrest until 7 November 1978, i.e., for about six weeks. The author further
contests the State party's affirmation that her husband was informed of the reason
for his arrest at the time of his arrest, because he was told that he had been
arrested under the prompt security measures. The author argues that this
explanation amounted exactly to the same thing as giving no reason at all, for the
power of arrest was said to be entirely discretionary under this "regime". The
author also claims that her husband had no counsel of his own choosing because he
only could choose between two court-appointed defending counsels. She alleges that
he was "tried by a Colonel and defended by a Colonel and charged with theft and
forgery in a clumsy attempt to disguise political persecution" •

7. On 24 OCtober 1979, the Human Rights Committee therefore decided:

(b) That, in accordance with article 4 (2) of the Optional Protocol, the
State party should be requested to submit to the Committee, within six months of
the date of the transmittal to it of this decision~writtenexplanations or
statements clarifying the matter and the remedy, if any, that may have been taken
by it,

(c) That the State party be informed that the written explanations or
statements submitted by it under article 4 (2) of the Optional Protocol must relate
primarily to the substance of the matter under consideration. The Committee
stressed that, in order to perform its responsibilities, it required specific
responses to the allegations which had been made by the author of the communication
and the State party's explanations of the actions taken by it. The State party was
requested, in this connection, to enclose copies of any court orders or decisigns
of relevance to the matter under consideration.

6. The Human Rights Committee, after having considered the State party's as well
as the author's submissions with regard to the question of exhaustion of domestic
remedies and on the basis of the information before it, found that it was not
precluded by article 5 (2) (b) of the Optional Protocol from considering the
communication. The Committee was also unable to conclude that, in the
circumstances of this case, the communication was inadmissible under article
5 (2) (a) of the Optional Protocol.

[
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5. In a further letter of 19 September 1979, the author commented on the State
11 party's submission under rule 91 of the Committee's provisional rules of procedure.

;~ 5.1 With respect to the State party's argument that domestic remedies had not been
I.~.' exhausted in the case of Adolfo Drescher Caldas, the author argues that the State
J party completely ignored the Committee's request for information as to any specific

111 remedy that might have been available in this particular case.
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8. In its submission under article 4 (2) of the Optional Protocol dated
16 June 1980, the State party stated that the case of Mr. Drescher Ca1das had been
before the Inter-American Commission on Human Rights (case No. 3439) since
25 October 1978, i.e., before Mrs. de Drescher made her submission to the Committee.

9. By a letter of 18 August 1981, the secretariat of the Human Rights Committee
was informed by the secr~tariat of the Inter-American Commission on Human Rights
that case No. 3439 was submitted by a letter of 25 October 1978 by a close family
member of Adolfo Drescher Caldas, but that the complaint had been withdrawn from
IACHR by a letter sent to the Commission in September 1979.

10. In her submission of 3 May 1983, under rule 93 (3) of the provisional rules of
procedure, the author confirms that she withdrew the case of her husband from
IACHR. She alleges that he continues to be imprisoned under the same conditions as
previously denounced.

11. The Committee has considered the present communication in the light of all
information made available to it by the parties, as provided in article 5 (1) of
the Optional Protocol.

12. The Committee decides to base its views on the following facts which have
either been essentially confirmed by the State party or are uncontested except for
denials of a general character offering no particular information or explanation.

12.1 Adolfo Drescher Caldas, a former trade~union official, was arrested in
Montevideo, Uruguay, on 28 September 1978, by officials who did not identify
themselves or produce any judicial warrant and who apparently belonged to the
Navy. He was informed that he was arrested under the prompt security measures, but
not, it appears, more specifically of the reasons for his arrest. During the first
six weeks of his detention he was kept incommunicado and his relatives did not know
his whereabouts. Recourse to habeas corpus was not available to him. On
7 November 1978, he was charged before the Military Examining Judge with violations
of article 60 (V) of the Military Criminal Code and article 340 (theft), 237
(forgery or alteration of an official document by a private individual) and 54
(accumulation of offences) of the Ordinary Criminal Code. He had a defending
counsel appointed by the court, Colonel Alfredo Ramirez, and in July 1979 his case
was before the Military Court of the fourth sitting. In December 1978, he was
brought to Libertad prison, the Military Detention Establishment No. 1, where he
continues to be detained.

13.1 In formulating its views, the Human Rights Committee also takes into account
the following considerations.

13.2 With regard to the author's contention that her husband was not duly informed
of the reasons fo~ his arrest, the Committee is of the opinion that article 9 (2)
of the Covenant req~ires that anyone who is arrested shall be informed sufficiently
of ,the reasons for his arrest to enable him to take immediate steps to secure his
release if he believes that the reasons given are invalid or unfounded. It is
the view of the Committee that it was not sufficient simply to inform
Adolfo Drescher Caldas that he was being arrested under the prompt security
measures without any indication of the substance of th~ complaint against him.

13.3 The Committee observes that the holding of a detaineee incommunicado for six
weeks after his arrest is not only incompatible with the standard of humane
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treatment required by article 10 (1) of the Covenant, but it also deprives him, at
a critical stage, of the possibility of communicating with counsel of his own
choosing as required by article 14 (3) (b) and, therefore, of one of the most
important facilities for the preparation of his defence.

13.4 In operative paragraph 3 of its decision of 24 October 1979, the Committee
requested the State party to submit copies of any court orders or decisions of
relevance to the matter under consideration. The Committee notes with regret that
it has not been furnished with any of the relevant documents or with any information
about the outcome of the criminal proceedings commenced against Adolfo Drescher
Caldas in 19780 It must be concluded that he has not been tried without undue
delay as required by article 14 (3) (c) of the Covenant.

14. The Human Rights Committee, acting under article 5 (4) of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the
view that the facts as found by the Committee disclose violations of the
International Covenant on Civil and Political Rights, particularly:

of article 9 (2), because, at the time of his arrest, Adolfo Drescher Caldas
was not sufficiently informed of the reasons for his arrest,

of article 9 (4), because recourse to habeas corpus was not available to him,

of article 10 (1), becuase he was kept incommunicado for six weeks after his
arrest,

of article 14 (3) (b), because he was unable, particularly while kept
incommunicado, to communicate with counsel of his own choosing,

of article 14 (3) (c), because he was not tried without undue delay.

15. The Committee, accordingly, is of the view that the State party is under
an obligation to take immediate steps (a) to ensure strict observance of the
provisions of the Covenant and provide effective remedies to the victim, (b) to
transmit a copy of these views to Adolfo Drescher Caldas, (c) to take steps to
ensure that similar violations do not occur in the future.
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ANNEX XIX

Views of the Human Rights Committee under article 5 (4)
of the Optional Protocol to the International Covenant

on Civil and Political Rights*

concerning

Communication No. 90/1981

Submitted by: Luyeye Magana ex-Philibert (represented by Michael P. D. Ellman)
Alleged victim: The author of the communication

.8

.8

state party concerned: Zaire

Date of communication: 30 March 1981 (date of first letter)

Date of decision on admissibility: 21 October 1982

The Human Rights Committee, established under article 28 of the InternationalCovenant on Civil and Political Rights,

Meeting on 21 July 1983,

Having concluded its consideration of communication No. 90/1981 submitted tothe Committee by Luyeye Magana ex-Philibert, through his legal representative,Michael P. D. Ellman, under the Optional Protocol to the International Covenant onCivil and Political Rights,

Having taken into account all the written information made available to it bythe author of the communication and by the State party concerned,

adopts the following:

VIEWS UNDER ARTICLE 5 (4) OF THE OPTIONAL PROTOCOL

1. The communication, initial letter dated 30 March 1981 and further letter dated15 February 1982, is submitted by Luyeye Magana ex-Philibert through his legal
~epresentative, Michael P. D. Ellman. The alleged victim, a civil servant born on22 February 1929, is a citizen of Zaire domiciled in that country. It is claimedthat Mr. Luyeye is a victim of breaches by Zaire of articles 2 (3), 9, 10 and 17 ofthe International Covenant on Civil and Political Rights.

2.1 It is alleged that, on 3 June 1967, Mr. Luyeye was arrested by the SureteNationale, deported to the island of Mbula-Mbemba in Lower Zaire and thentransferred to the prison Osio in Upper Zaire where he was detained until30 August 1968 without ever being charged or informed of the reason for his

* Mr. WaIter Suma Tarnopolsky did not participate in the adoption of theviews of the Committee under article 5 (4) of the Optional Protocol in this matter.
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detention. He was rear rested on 24 March 1977 when, at 4.30 a.m., three agents of

the Centre Nationale de Documentation, furnished with a search warrant, came to his

house to carry out a search for no apparent reason. They seized documents written

by the alleged victim, cinematographic films and magnetic tapes. Following the

search, though without any warrant of arrest or summonsv they requested him to

accompany them to the Centre Nationale de Documentation to provide further

information. Once there, he was introduced to Citizen Kisangani, one of the

directors who, ~ithout any further proceedings, simply ordered him to be kept in

detention. While in detention, he was kept in a cell, locked in from morning to

night, sleeping on the ground, he was deprived of all contact with his family and

provided with only 200 g of rice and/or 100 g of chikwangue and a ladle of beans

from midday to midday, he was refused all medical attention. On 6 April 1977,

without his knowledge or that of his family, the Centre National de Documentation

sent three agents to the village of his birth, Kintambu in Lower Zaire, to search

his country house where they removed his Scout's Certificate. His detention

continued until 9 January 1978 when he was released following an amnesty pronounced

by the President of the Republic, without ever having been interrogated or given

any document relating to the detention, though a decree of 22 April 1961 (l'arrete

ministeriel No. OS/22) provided that the agents of the Surete Nationale ~an detain

people for inquiry for five days only, after which they must be served with an

internment order. It is further alleged that during his detention, five members of

his immediate family died and were buried without his having been able to be

present at the funeral. His children were expelled from school because of the lack

of finance while he was detained.

2.2 It is maintained that by the aforesaid, the alleged victim's rights to liberty

and security of person, to freedom from arbitrary arrest or detention, to be

informed at the time of arrest of the reasons for his arrest and of any charges

against him and to be brought promptly before a judge O~ other officer authorized

by law to exercise jUdicial power and to compensation for unlawful arrest or

detention (art. 9 of the Covenant) have been infringed, that his rights not to be

subjected to arbitrary or unlawful interference with his privacy, home or

correspondence nor to unlawful attacks on his honour and reputation but to have the

right of protection of the law against such interference or attacks (art. 17 of the

Covenant) have been infringed and that he was not treated with humanity while in

detention (art. 10).

2.3 As to the exhaustion of domestic remedies, it is claimed that Mr. Luyeye has

brought an appeal against his detention by writing to the Administrateur general

'who interviewed him on 20 September 1979, i.e., after his release. His appeal

during detention had been without result. It is alleged that there is no other

provision of any appeal in the law of Zaire, though Mr. Luyeye did in fact write to

the Head of State by letter of 9 January 1978 (to which he did not receive a

reply), as the only extrajudicial remedY,open to him. He has therefore attempted

to bring his complaint before the' domestic tribunals of Zaire without success and

claims that, accordingly, the Republic of Zaire is in breach of its obligations

under article 2 (3) of the Covenant, namely to ensure that if any person's. rights

or freedom as .therein recognized are violated, he shall have an effective remedy

notwithstanding that the violation has been committed by persons acting in an

official capacity.

2.4 It is further stated that the same matter has not been submitted for

examination under another procedure of international investigation or settlement.
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3. By its decision of 7 April 1982, the Human Rights Committee transmitted thecommunication under rule 91 of the provisional rules of procedure to the Stateparty concerned, requesting information and observations relevant to the questionof admissibility of the communication. The State party was in particularrequested, if it contended that domestic remedies had not been exhausted, to givedetails of the effective remedies available to the alleged victim in the particularcircumstances of his case and, if it objected that the same matter is beingexamined under another procedure of international investigation or settlement, togive details including information on the stage reached in such proceedings. TheState party was also requested to provide the Committee with copies of any courtorders or decisions relevant to the case. The State party was informed that itsreply should be furnished to the Committee not later than 18 July 1982. No replywas received from the State party.

4" The Human Rights Committee took note that no submission had been received fromthe State party concerning the question of the admissibility of the communication.On the basis of the information before it, the Committee found that it was notpKecluded by article 5 (2) (a) of the Optional Protocol from considering thecommunication. The Committee was also unable to conclude that, in the circumstancesof this case, there were effective remedies available to the alleged victim whichhe had failed to exhaust. Accordingly, the Committee found that the communicationwas not inadmissible under article 5 (2) (b) of the Optional Protocol.

5. On 21 October 1982, the Human Rights Committee therefore decided:

(a) That the communication was admissible in so far as it rela~ed to eventssaid to have occurred on or after 1 February 1977, the date on which the Covenantand the Optional Protocol entered into force for Zaire,

(b) That, in accordance with article 4 (2) of the Optional Protocol, theState party should be requested to submit to the Committee, within six months ofthe date of the transmittal to it of this decision, written explanations orstatements clarifying the matter and to enclose copies of any court orders ordecisions relevant to the case.

6. On 22 ~~y 1983, the time-limit for the observations requested underarticle 4 (2) of the Optional Protocol expired. No submission has been receivedfrom the State party. The Committee observes that, in accordance witharticle 4 (2), the State party has the duty to investigate in good faith allallegations of violation of the Covenant made against it and its authorities andthen to submit its explanations and statements to the Committee. In operativeparagraph 2 of the Committee's decision on admissibility of 21 October 1982, theState party was also requested to furnish to the Committee copies of any courtorders or decisions relevant to the case. The Committee notes with regret that ithas not received the information requested. In the absence of any submission fromthe State party, the Committee cannot but draw its conclusions on the basis ofinformation before it from other sources.

7.1 The Human Rights Committee, having examined the present communication inthe light of all the information made available to it as provided in article 5,paragraph 1, of the Optional Protocol, hereby decides to base its views on thefollowing facts, which, in the absence of any observations by the State party,are uncontradicted by it.
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7.2 Luyeye Magana ex-Philibert was arrested on 24 March 1977 when three agents of
the Centre Nationale de Documentation furnished with a search warrant, came to his
house to carry out a search for no apparent reason. They seized documents written
by the alleged victim, cinematographic films and magnetic tapes. Following the
search, though without any warrant of arrest or summons, they requested him to
accompany them to the Centre Nationale de Documentation to provide further
information. Once there, he was introduced to Citizen Kisangani, one of the
directors who, without any further proceedings, simply ordered him to be kept in
detention. While in detention, he was kept in a cell, lccked in from morning to
night, sleeping on the ground, he was deprived of all contact with his family and
he was refused all medical attention. On 6 April 1977, without his knowledge or
that of his family, the Centre Nationale de Documentation sent three agents to the
village of his birth, Kintambu in Lower Zaire, to search his country house where
they removed his Scout's Certificate. His detention continued until 9 January 1978
when he was released following an amnesty pronounced by the President of the
Republic, without ever having been interrogated or given any document relating to
the detention, though a decree of 22 April 1961 (l'arrete ministeriel No. OS/22)
provided that the agents of the Surete Nationale can detain people for inquiry for
five days only, after which they must be served with an internment order. During
his detention he appealed without result to the Administrateur general and, by
letter, to the Head of State. No other remedy was available to him. It is further
alleged that during his detention, five members of his immediate family died and
were buried without his having been able to be present at the funeral. His
children were expelled from school because of the lack of finance while he was
detained.

8. The Human Rights Committee, acting under article 5 (4) of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the
view that the facts as found by the Committee, in so far as they continued or
occurred after 1 February 1977 (the date on which the Covenant and the Optional
Protocol entered into force for Zaire), disclose violations of the International
Covenant on Civil and Political Rights, particularly:

of article 9 (1), because Luyeye Magana ex-Philibert has been SUbjected to
arbitrary arrest and detention,

of article 9 (2), because he was not informed, at the time of his arrest, of
the reasons for his arrest and of any charges against him,

of article 9 (3) and (4), because he was not brought promptly before a judge
and no court decided within a reasonable time on the lawfulness of his
detention,

of article 10 (1), because, while in detention, he was not treated with
humanity,

of article 2 (3), because there was no effective remedy under the domestic law
of Zaire against the violations of the Covenant complained of.

9. The Committee, accordingly, is of the opinion that the State party is
under an obligation (a) to investigate the complaints made and to provide
Luyeye Magana ex-Philibert with effective remedies for the violations he has
suffered, including compensation and the return of his pLoperty to him, and (b)
to take steps to ensure that similar violations do not occur in the future.
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concerning

Communication No. 92/1981

Submitted by: Laura Almirati Garcia on behalf of her father, Juan Almirati Nieto
Alleged victim: Juan Almirati Nieto

State party concerned: Uruguay

Date of communication: 5 June 1981

Date of decision on admissibility: 25 March 1982

The Human Rights Committee, established under article 28 of the InternationalCovenant on Civil and Political Rights,

Meeting on 25 July 1983,

Having concluded its consideration of communication No. 92/1981 submitted tothe Committee by Laura Almirati Garcia under the Optional Protocol to theInternational Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by theauthor of the communication and by the State party concerned,

adopts the following:

VIEWS UNDER ARTICLE 5 (4) OF THE OPrIONAL PROTOCOL

1.1 The author of the communication (initial lel:ter dated 5 June 1981 and furthersubmissions dated 22 OCtober 1981 and 11 May 198J.) is a Uruguayan national,residing at present in Belgium. She submitted the communication on behalf of herfather, Juan A1mirati Nieto.

1.2 The author states that her father, a Uruguayan Civil Engineer (born on23 June 1932), was arrested in 1970 because he was alleged to be ~ member of theMovimiento de Liberaci6n Nacional. Criminal proceedings were then initiatedagainst him for the following offences: association to break the law, conspiracyto overthrow the Constitution, use of false identity papers, robbery and ot:herlesser offences such as resistance to authority. In May 1971, he escaped fiomprison but on 14 April 1972 he was rearrested, kept incommunicado and allegedly

* Mr. Walter Surma Tarnopo1sky did not participate in the adoption of theviews of the Committee under article 5 (4) of the Optional Protocol in this ro~tter.
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sUbjected to severe torture. He was then brought before the same judge who had
been conducting his trialJ after e:(amining the situation this judge added to the
list of offences already mentioned that of collaborating in a mass escape of
political prisoners (women) which had occurred a few months before. The author
adds that her father was held for short periods of time at several detention places
and then transferred to the Penal de Libertad, where he is detained at present.

1.3 The author mentions that, on the night of 14 April 1972, the same day that her
father was rearrested, the Executive authorities declared the "internal state of
war" and, as a consequen~e thereof, martial law became applicable to all political
offences. The author describes the general situation as follows:

"In July 1972, the Parliament, subjected to strong pressures and faced
with open threats of dissolution by force, agreed to approve law No. 14,068
concerning 'Security of the State and the Internal Order' which increased the
authority of the military jUdges by converting the political offences referred
to in the Ordinary Penal Code into military offences and incorporating them in
th Military Penal Code, regardless of whether those committing such offenc:es
were military pe~sonnel or civilians, thereby violating the Constitution
which did not allow civilians to be judged by military judges•••• On
29 December 1975, the Council of State (appointed by the Executive and
claiming to take the place of the Parliament elected by the people, which
was dissolved at the time of the coup d'etat of June 1973) approved law
No. 14,493. That law broadened the sphere of action of the military jUdges,
granting them retroactive competenoe to deal with political offences committed
even before 14 April 1972 and entrusting to them the responsibility for
dealing with all cases in progress before the ordinary courts in which a
definite and final decision had not yet been reached••••

"When martial law was applied throughout the country, all kinds of
defects and irregUlarities became evident in the procedures of the military
courts, which made a mockery of the right to a fair and equitable trial and
the right of defence in criminal proceedings."

The author claims that all these developments adversely affected her father's
situation.

-- ~J-

:

~:

r
'I I;

I:
I
l~

E
[

i
I'
i
p

I.
[,

u
I
g
!:

~'

1.4 She states that her father continued to be under the authority of the civil
judges for a long time, because he had been arrested one day before the military

-judges were empowered to try those suspected of political offences. She further
submits that her father was sentenced by the civil judiciary, after an irregular
trial marked by the restriction of procedural rights and guarantees, to a 10-year
term of imprisonment. She informs the Committee that although her father finished
serving his sentence in March 1981 (in.a further submission of 11 May 1982 she
mentions 14 April 1982 as the date for this)·· he is still in prison. The author
then relates the events leading to·her father's continuing imprisonment:
"Suddenly, in December 1980, new criminal proceedings were started against
Almirati, this time by the military judi~iary and based on the same facts as those

** The discrepancy in the dates appears to be due to the fact that the
author either counted from her father's first ~rrest in 1970 or from his rearrest
on 14 April 1972.
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for which he had already been tried and sentenced. There were no new elements or
new offences other than those which had already been investigated; some of the new
accusations had already been made in the past by the police and the security
services of the armed forces and had been rejected by the civil jUdiciary. Thus
the sacred principles of res judicata and non bis in idem have been violated, for
my father is being tried a second time for the same acts, and all this started
10 years later, when f:he prisoner had three months to go to finish serving his
entire sentence. The military prosecutor is now asking that Juan Almirati should
be sentenced to 22 years' imprisonment. I must inform the Committee that, given
the situation prevailing in Uruguay, I have not been able to obtain more
information, nor, of course, a copy of the military prosecutor's indictment, and I
would therefore suggest that the Committee should ask the Uruguayan Government to
provide it and to inform it exactly what Almirati's legal situation is, what stag.a
this second trial has reached and by virtue of what legal rules it is being
conducted."

1.5 The author maintains that the military judiciary lacks certain essential
attributes, that it is not independent since it depends on the Executive, that it
is not impartial since the judges are military of.ficials who are acting temporarily
in this capacity, and that it is not competent since the judges and prosecutors are
not required to be lawyers or practitioners of the law but merely military officers
of a certain rank, according to the importance of the court. She further maintains
that the domestic remedies which are provided for the U,-'uguayan legislation cannot
protect her father, because none of them is allegedly applicable in practice if the
human rights violation has been committed by military personnel or by members of
the police in connection with State security as interpreted by the military forces.

1.6 The author alleges that her father has been arrested, tortured, ill-treated,
tried, sentenced and kept in detention only because of his political ideas and
that, under the conditions in which political prisoners like her father are
detained, he has no possibility of recourse either to domestic remedies or to an
international body to seek redress for the violation of his rights.

1.7 The author alleges that at the Penal de Libertad her father is SUbjected to
inhuman prison conditions. She stresses in this connection, the following points:
"My father shares a cell measuring 2 by 3.50 m with another detainee, and they are
kept in it continuously for 23 hours a day; if the weather is good and they are not
being punished, they are taken out for one hour in the open air. Since he is being
held in the part of the prison set aside for those the military have classified as
'dangerous', my father is never taken out of his cell to work, to eat or for
anything other than exercise and visits. It should be pointed out that the
qualification 'dangerous', is the result of an evaluation, not by the jUdge but by
the prison commandant. The conditions applied in this sector (the second floot of
the prison) are much harsher even than those applied to other detainees located in
other sectors (the prison population amounts at present to some 1,100 political
prisoners), which are already harsh enough. My father can study or read books only
if the commandant on duty feels like allowing it, and books are frequentLy
confiscated without any explanation. In any case he can read only those books
which pass the military censorship•••• My father is not allowed to read
newspapers because they are all prohibited, whether national or foreign; he cannot
listen to the radio, because it, too, is prohibited; all of which naturally means
that he is cut off from the world at large, thus aggravating the tensions which are
natural in a prison and forcing him to live disconnected from the outside world."
The author further alleges that detainees live under constant fear and are subject
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to harrassment by the guards who are at liberty to impose sanctions on prisoners
for petty contraventions (such as speaking with other inmates at certain times);
that from time to time a prisoner is taken out of prison and brought to military
quarters in order to be interrogated and tortured again, either in connection with
his prior convi~tion or with alke~ed political activities in prison, and that
because of this situation the physical and mental health of detainees is seriously
endangered. The author ~lso alleges that, because of insufficient food, her father
has lost more than 15 kilos during his imprisonment. She claims that the treatment
inflicted upon her father amounts to mental torture.

1. 8 The author states that the same matter has not been submitted to a,(lother
procedure of investigation or settlement.

1.9 The author claims that her father is a victim of violations of art.cles 2 (1)
and (3), 7, 10 (1) and (3), 14 (1), (2), (~) and (7) and 26 of the International
Covenant on Civil and Political Rights.

? By its de~ision of 23 July 1981, the Human Rights Corumittee, having decided
that the author of the communication \.,:IS justified in acting on behalf of the
alleged victim, transmitted the commuI1ication \'nder rIlls 91 of the prov'.sional
rules of procedure to the State party concerned, requesting information and
observations relevant to the question of admissibility of the cO~Gunication. The
Human Rights Committee also requested the author of the communication to explain in
detail which of the alleg~d events had taken place after 23 March 1916 (the 'date of
the entry into force of the Covenant and Protocol for Uruguay), including the
treatment and conditions of imprisonment of her father after that date and his
a~cess to legal cou~sel in connection with the charges brought against him in the
f';;J proceedings initiated in December 1980.

3. In a further letter, dated 22 October 1981, sub~itted by the author in reply
to the Committee's request for additional information, she repeated that the
conditions in which her father was serving his term of imprisonment constituted a
deliberate form of cruel, inhuman and degrading treatment and that although this
treatment began before, it had continued after March 1976 and was still
continuing. She also repeated that the new criminal proceedings conducted against
him violate the principles of res judicata and non bis in idem. The author further
stated that, when the sac~nd proceedings ware begun in December 1980, her father's
def~nce lawyer was not informed, that he was later presented with faits accomplis
and that, in Aug~st 1981, when her father was taken b~fore the First Military Court
~o be interrogated for the purposes of the second trial, everything was done
without the knowledge of his defence lawyer and consequently without any
possibility of his participating and defending her father's interest.

4. The Human Rights Committee, taking note that no submission has been received
from the State party concerning the question,of the admissibility of the
co~munication, on the basis of the in£ormation before it, found that it was not
precluded by article 5 (2) (a) of the Optional Protocol from consid~rin~ the
communication. The Committee was also unable to conclude that in the circumstances
ef this case there were effe~tive remedies'available to the alleged victim which he
had failed to exhaust. Accordingly, the Committee found that the co~munication was
not inadmissible under article 5 (2) (b) of the Optional Protocol.

5. On 25 March 1982, the Human Rights Committee therefore decided:
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(a) That the communication was admissible in so far as it related to events
said to have occurred on or after 23 March 1976 (the date on which the Covenant and
the Optional Protocol entered into force for Uruguay) or which, although occurring
before that date, continued or had effects alleged to constitute a violation after
that date,

(b) That, in accordance with article 4 (2) of the Optional Protocol, the
State party should be requested to submit to the Committee, within six months of
the date of the transmittal to it of this decision, written explanations or
statements clarifying the matter and the remedy, if any, that may have been taken
by it,

(c) That the State party should be informed that the written explanations
or statements submitted by it under article 4 (2) of the Optional Protocol must
relate primarily to the s~bstance of the matter under consideration. The Committee
stressed that, in order to perform its responsibilities, it required specific
respon~es to the allegations which have been made by the author of the
communication and the State party's explanations of the actio~s taken by it.
The Stat~ party was requested, in this connection, to enclose copies of any
court orders or decisions of relevance to the matter under consideration.

6. In a further letter, dated 11 May 1982, the author stressed that, as a result
of the treatment inflicted upon her father at Libertad, his health had been
declining continuously and that he was in a state of chronic malnutrition and had
serious eye problems. She further stated that:
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"Aft~r ten years of imprisonment, fresh inquiry proceedings have been
initiated against himJ this is the third time that his trial has been started
anew. They want to accuse him of new offences and for this the military need
witnesses to accuse him. We all know that the passage of time is not
sufficient to protect prisoners from new offences, when a prisoner is of
interest to the military intelligence services, particularly when they have
not managed to cow him, as is the case with my father, completion of sentence
does not lead to release, because under this infernal machine, in which the
prisoner is at the mercy of his tormentors, he may be taken out of the prison
to torture and interrogation centres and then returned to Military Detention
Establishment No. 1 with offences on his file that equal the number of years
the regime wishes to keep hi!ll in prison."

7. In its submisdion under article 4 (2) of the Optional Protocol, dated
13 August 1982, the State party referred to the contents of an earlier note,
dated 1 July 1982, which appeared to be a late submission under rule 91 of the
provisional rules of procedure. The text of this note reads as fol10ws~

" ••• l:.he Government of Uruguay wishes to stress that this commt:.idcation is based
on an unacceptable premise in describing the person with whose situation it is
concerned as a 'political prisoner'. Mr. A1mirati was a member of the MLN
subversive group and participated actively in it, serving as co-ordinator of one
of the sections into which this organi~ation was divided, known as the 'North
column'. He directed the construction of 'berretines' - hiding-places for the
concealment of weapons or persons and premises for the movement. He was
responsible for the operation in which Paysandu airport was attacked and
surrounded. He took part in the raid on an important local enterprise, sUbduing
the caretakers under ~hreat of firearms. He took part in the operation for the
escape of prisoners from the women's prison. On that occasion, he assaulted and
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9.2 Events prior to the entry into force of the Covenant

9.1 The Committee decides to base its ~i~ws on the following facts which have been
either essentially confirmed by the State party or are uncontested except for
denials of a general character offering no parti~ular information or explanation.
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forcibly subdued one of the police officers on guard. It is obvious that acts of
this kind cannot be considered to constitute 'political activities ' , nor can their
perpetrator be regarded as a victim of persecution. Further proceedings were taken
against Mr. Almirati on 8 October 1981 for the offences of I robbery' and 'assault
on the safety of transport'. In this communication, it is asserted that the
principles of res judicata and of non bis in idem have been violated. This is
untrue, since the proceedings concerned were brought because of the emergence of
fresh evidence regarding the commission of the above offences. The fact that these
offences had been investigated by the police authorities in no way signifies that
there was any repetition of proceedingsJ no proceedings had been instituted on that
account, since the authorities did not possess the evidence now available. The
Government of Uruguay also wishes to stress that this communication contains
completely unfounded and meangingless statements; for example, the assertion that
martial law was introduced in Uruguay or that the Uruguayan Parliament acted under
threats. Despite the information supplied, this Government maintains that with
reference to the second proceedings, use has not been made of the domestic remedies
available to the accused such as appeal and review."

Juan Almirati Nieto was arrested in Uruguay in 1970. Criminal proceedings
were then initiated against him for the following offences: association to break
the law, conspiracy to overthrow the Constitution, use of false identity papers,
robbery and other lessor offences such as resistance to authority. In May 1971, he
escaped from prison. On 14 April 1972, he was rearrested. The judge added to the

8. In a further submission under article 4 (2) of the Optional Protocol, dated
11 October 1982, the State party ••• "categorically rejects the term 'concentration
camp' used to describe Detention Establishment No. 1. In fact, far from having
such an evil status, the standard in this establishment is above the international
average for detention establishments. The system is the normal one, and every
prisoner, without exception, is given the necessary food and attention to keep him
in good physical and mental condition. Secondly, it is emphasized that the terms
'terrible harrassment' and 'taken away and tortured', used to describe alleged
treatment to which Mr. Almirati had been or was about to be subjected, are untrue
and malicious. It must be stated categorically that no type of physical or mental
cc~~cion is used in Uruguay on persons under detention and that Mr. Almirati is in
prison and is unable to enjoy normal relations with his family, not because the
Government of Uruguay so wishes, but because, as a member of the subversive
Tuparnaros NLM, he committed numerous offences class;fied by the Uruguayan legal
system and he was duly tried and sentenced for them. It should be emphasized,
however, that the relatives of every prisoner are permitted to make fortnightly
visits, and the visiting hours are even adjusted for those who, for employment
reasons, are unable to attend on working days. With respect to Mr. Almirati's
present state of 'chronic malnutrition', we wish to state that the diets in
Uruguayan detention establishments are prepared by professional dietitians on the
staff of such establishments. It is further pointed out that the prisoners

-themselves participate in the tasks of preparing their food, on a group rota
system. Mr. Almira~i is in good health and he has recently had a number of
clinic.al examinations and blood pressure tests."
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list of offences already mentioned that of collaborating in a mass escape of womendetainees. He was held for short periods of time at several detention places andhe was then transferred to Libertad. He was sentenced by the civil judiciary to10 years of imprisonment.

9.3 Events subsequent to the entry into force of the Covenant

Towards the end of 1980, shortly before he was due for release upon thecompletion of his term of imprisonment, new criminal proceedings were startedagainst Juan Almirati Nieto by the military judiciary without the knowledge ofhis defence lawyer for offences alleged to have been committed prior to hisimprisonment and in respect of which new evidence was alleged to have emerged.The military prosecutor has ask~J that Juan Almirati Nieto should be sentenced to22 years' imprisonment. The Committee has received no information as to theoutcome of these proceedings or that they have been concluded.

10.1 In formulating its views, the Human Rights Committee also takes into accountthe following considerations.,

10.2 In its decision of 25 March 1982, the Committee requested the State party tosubmit copies of any relevant court orders or decisions. The Committee notes withregret the failure of the State party to respond to this request.

10.3 The Committee notes that it has been informed by the State party, insubmissions of 1 July and 13 August 1982, that with reference to -the secondproceedings, use has not been made of the domestic remedies available to theaccused such as appeal and review". The Committee is unable to conclude, however,that these remedies are available in respect of the particular violations of theCovenant which it finds in the present case.

10.4. The Committee observes that the State party, in its submission of11 October 1982, refuted only in general terms the author's detailed allegationsthat her father is held under inhuman prison conditions at Libertad (seepa.a. 1.7 above). The submissions of the State party in this respect are aninsuffi~ient answer to the allegations made. The Committee recalls its findings inother cases a/ that a practice of inhuman treatment existed at Libertad prisonduring the period to which the present communication relates and that it has cometo this conclusion on the basis of specific accounts by former detaineesthemselves. The Committee concludes that in the present case alsoJuan Almirati Nieto has not been treated with humanity and with respect for theinherent dignity of the human person as requried by article 10 (1) of the Covenant.

10.5 Concerning the allegation of the authors that article 14 (7) of the Covenanthas been violated by the State party because the new criminal proceedings, startedby the military judiciary against her father in December 1980, were based on thesame facts as those for which he had been tried and sentenced to la years ofimprisonment by the civil judiciary, the State party in its submissions dated1 July and 13 August 1982 refuted this allegation on the ground that "theproceedings concerned were brought because of the emergence of fresh evidenceregarding the commission of the offences of ~robbery" and "assault on the safety oftransport". The Committee obs~rves, in this connp-ction, that the State party hasnot specified what the new evidence was which prompted the Uruguayan authorities toinitiate new proceedings. In the absence of information, as to the outcome ofthose proceedings, the Committee makes no finding on the question of a violation of
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article 14 (7), but it is of the view that the facts indicate a failure to comply
with the requirement of article 14 (3) (c) of the Covenant that an accused person
should be tried Rwithout undue delayR.

10.6 As to the allegations made by the author with regard to breaches of
articles 2 (1) and 26 of the Covenant, they are in such general terms that the
Committee makes no finding with regard to them.

11. The Human Rights Committee, acting under article 5 (4) of the Optional
Protocol to the International Covenant on Civil and POlitical Rights, is of the
view that the facts as found by the Committee, in so far as they continued or
occurred after 26 March 1976 (the date on which the Covenant and the Optional
Protocol entered into force for Urug~ay), disclose violations of the International
Covenant on Civil and POlitical Rights, particularly:

of article 10 (1), because Juan Almirati Nieto has not been treated in prison
with humanity and with respect for the inherent dignity of the human personJ

of article 14 (3) (b) and (d), because he has not had adequate facilities for
the preparation of his defence and he has been unable to defend himself
through legal assistanceJ

of article 14 (3) (C)f because he was not tried without undue delay.

12. The Committee, accordingly, is of the view that the State party is under an
obligation to take immediate steps to ensure strict observance of the provisions of
the Covenant and in particular (a) that Juan Almirati Nieto is treated with
~umanity as required by article 10 of the Covenant, and (b) that the guarantees
prescribed by article 14 ~re fUlly respected and, in so far as this has not been
done in any proceedings already taken, an effective remedy will be applied.

Notes

!I For the review of the Committee, see annex VIII to the present report
concering communication No. 66/1980 (Campora Schweizer V. Uruguay), adoptd on
12 OCtober 1982, and annex XII to the present report f concerning communication
74/1980 (Miguel Angel Estrella V. Uruguay), adopted on 29 March 1933.
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ANNEX XXI

Views of the Human Rights Committee under article 5 (4)
of the Optional Protocol to the International Covenant

on Civil and POlitical Rights*

concerning

Communication No. 105/1981

Submitted by: Marta A. Cabreira de Estradet, on behalf of her son,
Luis Alberto Estradet Cabreira

Alleged victim: Luis Alberto Estradet Cabreira

State party concerned: Uruguay

Date of communication: 7 August 1981 (date of initial letter)

Date of decision on admissibility: 22 October 1982

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and POlitical Rights,

Meeting on 21 July 1983,

Having concluded its consideration of communication No. 105/1981 submitted to
the Committee by Maria A. Cabreira de Estradet under the Optional Protocol to the
International Covenant on Civil and POlitical Rights,

Having taken into account all written information made available to it by the
author of the communication and by the State party concerned,

adopts the following:

VIEWS UNDER ARTICLE 5 (4) OF THE OPrIONAL PROTOCOL

10 The author of the communication (initial letter dated 7 August 1931
and further submissions dated 5 June and 3 September and one postmarked
23 September 1982) is a Brazilian national, residing at present in the
Netherlands. She submitted the cOLnmunication on behalf of her son,
Luis Alberto Estradet Cabreira.

2.1 The author states that her son (born on 14 August 1947) was arrested in
Uruguay on 13 July 1972. During the first six months he was allegedly kept
incommunicado and subjected to torture ("picana electrica·, ·submarino·,
·platones·, beatings and lack of food).

* Mr. Walter Surma Tarnopolsky did not participate in the adoption of the
views of the Committee under article 5 (4) of the Optional Protocol in this matter~
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2.3 With respect to the judicial proceedings against her son, the author states
that on 24 January 1973 her son was charged on grounds of offences against the
security of the State (arts. 281, 324, 244, 132 (6), 137 and 60 (v) of the Military
Panel Code) for being a member of a clandestine political organization, the
Movimiento de Liberaci6n Nacional-Tupamaros (MLN-T). She further states that her
son was sentenced to nine years of imprisonment and in addition to six months to
three years of precautionary detention (medidas de seguridad eliminativas) by a
military tribunal of first instance. On appeal, the Supreme Military Tribunal
increased the prison term to 12 years and imposed the same security measures.
The author alleges that the judgement of the Supreme Military Tribunal (of
15 February 1977) contained grave technical defects (e.g. with regard to offences
which could not be pro'~en, offences not mentioned in the indictment and acts for
which her son was allegedly punished twice). Because of this, the defence lawyer
submitted an appeal (recurso de casaci6n) which, however, was dismissed. The
author further alleges that her son's conviction was based on confessions that were
extracted from him under torture. She claims that, although the torture took place
before 23 March 1976 (the date on which the Covenant entered into force for
Uruguay), it has had effects up to date, because it was on the basis of the
confessions made under torture that her son was sentenced to 12 years of
imprisonment which he continues to serve at present. She emphasizes that all
charges against her son stem from his political activities and that he is therefore
a political prisoner. In particular she states that article 2 (1) and article 26
of the Covenant have been violated "since he has been made a victim of
discrimination on the ground of his political opinions, having been treated
far worse than the perpetrator of an ordinary off~nce".
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1==2'2-Tbeauthorfurther~~~ates that, from January 1973 W the present~ her ~n has
~ been detained at the Penal de Libertad, a prison which is allegedly only for
~ political d~tainees and which is run by army personnel. The author describes her
~ son's present conditions of imprisonment as follows: he shares a cell measuring

,

if.·.:I' 2 by 13.50 m with another detainee; he is kept in his cell 23 hours each day; he is
• allowed to go into the open air only one hour per day, provided that he is not
'I bsing punished.. He is not allowed to work, to read newspapers or to listen to the

,H radio. The author further states that visits may take place every 15 days and last
~ only for 20 minu~es. The only persons authorized to visit him are close

:y relatives. The visitors and the alleged victim are separated by a thick window and
I H the conversations are conducted by telephone and can be followed by the prison
l guards. The author claims that the worst part of her son's imprisonment is the
j continuous harassment by the guards and the severe punishment for such actions as

11 reporting to relatives on prison conditions or speaking with other inmates without

1
1 authorization. Punishments may amount to detainees being held at "La Isla", a

I
~ punishment cell, in solitary confinement as long as 90 days. The author alleges
1 that the penitentiary system is not aimed at the reformation of prisoners but at

I!.l,! the destruction of their resistance. As soon as they enter at Libertad, their
heads are shaved, they ~re given a number and they are never called by their

:~ names. The author further alleges that detainees are continuously kept in a
Ij state of anxiety and tension because they live in constant fear of being again

LJ ~~:~~~~::e~ni~r~~~~~ct~~~a:;~ho;h~~~sP~~~~a~~~~~c~~~n:h~~i~;~ha~~r:~::~ :;i~~c~~h
,~ detainees is seriously endangered and the author gives the names of three detainees

. who were going to be re-tried and recently died, and of five other detainees in1 poor health, who also died. She refers also to the case of Rafael Wins who tried
'.~ to commit suicide in the beginning of 1982.
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2.4 The author claims that domestic remedies have been exhausted. She maintainsthat the domestic remedies which are provided for in the Uruguayan legislationcannot protect her son, because none of them is allegedly applicable in practice,if the human rights violation has been committed by military personnel or bymembers of the police in connection with State security as interpreted by themiJLitary forces. She further alleges that military judges are not impartial and inpal:ticular that they conceal continuous illegal acts to which political detaineesar(~ subjected.

2.5 The author expresses deep concern about her son's state of health. Shementions that he suffers from a heart disease, that he has been operated on twice,that he urgently needs a third operation and that he is denied proper medicalattention.

2.6 The author states that the same matter is not being examined under anotherprocedure of international investigation or settlement since she has expresslywithdrawn her complaint to the Inter-American Commission on Human Rights.

2~7 The author claims that her son is a victim of violations of articles 2 (1)and (3),7, 10 (1) and (3),14 (1) and 26 of the International Covenant on Civiland POlitical Rights.

3. By its decision of 14 OCtober 1981, the Working Group of the Human RightsCommittee decided that the author was justified in acting on behalf of the allegedvictim and transmitted the communication under rule 91 of the provisional rules ofprocedure to the State party concerned, requesting information and observationsrelevant to the question of admissibility of the communication. The Working Groupalso requested the State party to provide the Committee with information on thestate of health of Luis Alberto Estradet Cabreira.

4. By a note dated 25 June 1982, the State party informed the Committee thatLuis Alberto Estradet was arrested on 13 July 1972 and that, contrary to theauthor's statement, he is not a political prisoner. It stated that in 1969Luis Estradet became a member of the Movimiento de Liberacion Nacional and he hadtaken par.t in terrorist activities. On 24 January 1973, he was charged by amilitary judge on grounds of offences contained in articles 281, 324, 344, 132 (6)of the OIdinary Penal Code and article 60 (v) of the Military Penal Code(i.e. mai.1ly on grounds of~ use of fire-arms, subversive association and attemptagainst the Constitution). The State party further stated that Luis Estradet wassentenced by a tribunal of first instance to nine years and six months ofimprisonment and in addition to six months to three years of precautionarydetention (~edidas de seguridad eliminativas). On 15 February 1977, on appeal, theSupreme Military Tribunal sentenced him to 12 years of imprisonment and in additionto one to three years of "security measures" basically for the same offences withaggravating circumstances. It further informed the Committee that louis Estradet ispresently detair.ed at the Establecimiento Militar de Reclusion No. 1. In a furthersubmission, dated 20 October 1982, the State party contests the author'sdescription of the prison conditions and states that ~ctainees in military prisonsare not i.solated from the outside world, that they enjoy periodical visits inaccordane:e with the regulations for military prisons, that they can listen to radioprogrammes transmitted by loud speakers, that they may see films and read bookswhich are either available in the prison library or are brought by their relativesand are handed to the prisoners after a normal inspection for security reasons.The State party further denies in general terms the author's allegations of
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mistreatment, psychological tension and arbitrary punishment at the Establecimiento
de Reclusion No. 1. The State party also points out that some paragraphs of the
author's submissic of 5 June 1982 are identical to paragraphs of another
communication before the Committee and that this proves that tne author has merely
signed her communication and that there is an organized campaign aimed at preparing
complaints for submission to international organizations. The State party further
states that Luis Estradet's sentence was increased due to the discovery of new
facts which amount to aggravating circumstances. As far as Luis Estradet's health
is concerned, the State party informs the Committee that he is given regular
medical examinations and that there is no reason to be concerned about his physical
state of health.

-212-

5. Commenting on the State party's submission, the author maintains, in her
letter dated 3 September 1982, that her son is not a terrorist, that he was
arrested for the first time in 1969 for having distributed some pamphlets to the
workers of a tire factory (FUNSA) in Montevideo and that he was released five
months later, in February 1970, without any charges of "terrorism" having been
retained against him. She reiterates that he was re-arrested on 13 July 1972 and
that he was sentenced on the basis of confessions extracted from him under
torture. She also reiterates that her son suf~ers from a heart disease and that
his state of health is extremely poor and is aggravated by inhuman conditions of
imprisonment. The author, in her further comments postmarked 23 September 1982,
alleges that the Supreme Military Tribunal which on appeal on 15 February 1977
increased the sentence imposed on her son by the military tribunal of first
instance, has transgressed Uruguayan law and jurisprudence of several decades,
because the offences were the same. She further alleges that the imposition of
precautionary detention measures (medidas de seguridad eliminativas) is illegal and
that such measures merely serve the purpose of preventing any proceedings aimed at
obtaining a release on parole. She adds that military justice has often imposed
such measures when dealing with political offences. The author reiterates that
article 14 of the Covenant has been violated in particular because her son only
received a final sentence four years and seven months after his arrest.

(c) That the State party should be informed that the written explanations or
statements submitted by it under article 4 (2) of the Optional Protocol must relate

(a) That the communication was admissible in so far as it relates to events
said to have occurred on or after 23 March 1976, the date on which the Covenant and
the Optional Protocol entered into !orce for Uruguayp

7. On 22 October 1982, the Human Rights Committee therefore decided:

6. The author's assertion that the same matter was not being examined by another
international body had not been contested by the State party.~s to the question
of exhaustion of domestic remedies, the Commi.ttee was unable to conclude that, in
the circumstances of tois case, there were effective remedies which Luis Estradet
had failed to exhaust. Accordingly, the Committee found that the communication was
not inadmissible under article 5 (2) (a) and (b) of the Optional Protocol.

(b) That, in accordance with article 4 (2) of the Optional Protocol, the
State party should be requested to submit to the Committee, within six months of
the date of the ·transmittal to it of this decision, written explanations or
statements clarifying the matter and the remedy, if any, that may have been taken
by itJ
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primarily to the 'ostance of the matter under consideration. Th~ Committeestressed that, in vider to perform its responsibilities, it required specificresponses to the allegations which had been made by the author of thecommunication, and the State party's explanations of the actions taken by it •The State party was requested, in this connection, (i) to enclose copies of anycourt orders or decisions of relevance to the matter under consideration, (ii) tosubmit its observations concerning the author's allegations that the judgement ofthe Supreme Military Tribunal on 15 February 1977, contained "grave technicaldefects· and that "because of this the defence lawyer submitted an appeal (recursode casacion)" and (iii) to inform the Committee on what legal grounds such appeal(recurso de casacion) was dismissed;

(d) That the State party be requested to inform the Committee whetherLuis Alberto Estradet suffered from a heart disease and, if so, whether he wasbeing given appropriate medical treatment.

8.1 By a note dated 27 May 1983, the State party submitted further information onthe state of health of Luis Alberto Estradet, as follows;\

"Record prior to his detention: in 1971 he was operated on for a stabwound in the right ventricle. Since being imprisoned in Military DetentionEstablishment No. 1, he has been given regular check-ups by a cardiologist.He occasionally suffers from atypical precordial pains. Electrocardiogramsare made every month. Special examinations of the heart vessels, coronaryarteries, etc., reveal the following: myocardial bridge in one third of thefront descendens; moderate prolapse of the valve behind the mitral valve;moderate hypertrophy of the left ventricle; coronaries normal; fibrosis inparts of the front surface of the left ventricle. An ergometer examinationproduced negative results, with excellent tolerance of the test. He has beengiven the following medication as required: Difixil, Opranol, Adalat,Bromzepan, Nitrazepan, Acamipan and Nitrangor. He continues to undergoexaminations at the medical and cardiological polyclinic for persistentpreeordialgia, but does not have dyspnea or palpitations and has goodtolerance for sports. Periodic electrocardiagrams. No notable irregularities.

"Present examination: good general condition, skin and mucosa normalcolour, no notable lesions. Buccopharyngeal region: no special features;lymphatic vessels and lymph nodes: no special features; bones and joints: nospecial features. Auscultation: steady rhythm of 72 pulsations per minute,firm beats, no murmur, blood pressure 120/70, full peripheral pulses.Pleuropulmonary region: ~~v in good overall condition, no wheezing.Abdomen: no special features. Genitals and perineum: no special features.Lower limbs: no edemas."

8.2 The time-limit for the State party's submis~ion under article 4 (2) of theOptional Protocol expired on 22 May 1983. No submissions other than those of25 June and 20 October 1982 and 27 May 1983 have been received. The Committeenotes with appreciation the information furnished by the State party concerning thestate of health of Luis Alberto Estradet. It regrets, however, the failure of theState party to respond to the specific requests for information, and copies ofcourt orders or decisions, made in paragraph 3 of the Committee's decision of22 October 1982.
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9.1 The Committee decides to base its views on the following facts which have been
either essentially confirmed by the State party or are uncontested except for
denials of a general character offering no particular information or explanation.

9.2 Events prior to the entry into force of the Covenant:

Luis Alberto Estradet Cabreira was arrested on 13 July 1972. During the
first six months he was kept incQmmunicado and subjected to ill-treatment. On

" ~ ,. . '; . ..
24 January 1973 he was tried by the Court of first instance ~mdsentenced to
nine years and six months of imprisonment anrl in addition to six months to
three years of precautionary detention (medidas de seguridad eliminativas).
In January 1973, he was transferred to Libertad prison.

9.3 Events subsequent to the entry into force of the Covenant:

On 15 February 1977, the Supreme Military Tribunal increased the sentence
imposed on Luis Alberto Estradet Cabreira to 12 years of imprisonment and in
addition to one to three years of precautionary detention. The defence lawyer
lodged an appeal (recurso de casacion) for reasons of technical defects in the
jUdgement of the Supreme Military Tribunal. This appeal was rejected.

10.1 In formulating its views, the Human Rights Committee takes into account the
following considerations.

10.2 The Committee notes that the state party in its submission of 20 October 1982
has, apart from denials in general terms, replied only to certain of the author's
allegations that her son has been ill-treated and held under inhuman prison
conditions at Libertad and, in particular, the State party has not satisfied
the Committee that living conditions and the treatment r~ceived by
Luis Alberto Estradet at Libertad have met the requirements of article 10 (1) of
the Covenant. In this connection, the Committee recalls its findings in other
cases !I that a practice of inhuman treatment existed at Libertad prison during the
period to which the present communication relates and that it has come to this
conclusion on the basis of specific accounts by former detainees themselves. The
Committee concludes that, in the present case also, Luis Alberto Estradet has not
been treated with humanity and with respect for the inherent dignity of the human
person as required by article 10 (1) of the Covenant.

10.3 As to the alleged technical defects in the judgement at second instance, the
Committee considers that due to the lack of specific inform~tion provided by the
author it cannot make a finding on the question of the alleged violations of
articles 2 (3) and 14 of the Covenant.

11. The Human Rights Committee, acting unde~ article 5 (4) of the Optional
Protocol to the International Covenant on Civil.and FOlitical Rights, is of the
view that the facts, as found by the Committee, in so far as they continued or
occurred after 23 March 1976 (the date on which the Covenant and the Optional
Protocol entered into force for Uruguay), disclose violations of the International
Covenant on Civil and. POlitical Rights, particularly:

of article 10 (I) because Luis Alberto Estradet has not been treated in prison
with humanity and with respect for the inherent dignity of the human person,
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12. The Committee, accordingly, is of the view that the State party is under anobligation to take immediate steps to ensure strict observance of the provisions ofthe Covenant and, in particular, to extend to Luis Alberto Estradet treatment aslaid down for detained persons in article la of the Covenant.

Notes

!I For the views of the Committee, see annex VIII to the present reportconcerning communication no. 66/1980 (Campora Schweizer v. Uruguay), adopted on12 October 1982, and annex XIII to the present report, concerning communication74/1980 (Miguel Angel Estrella v. Uruguay), adopted on 29 March 1983.
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ANNEX XXII

Views of the Human Rights Committee under article 5 (4)
of the Optional Protocol to the International Covenant

on Civil and Political Rights·

concerning

Communication No. 107/1981

Submitted by: Maria del Carmen Almeida de Quinteros, on behalf of her daughter,
Elena Quinteros Almeida, and on her own behalf

Alleged victims: Elena Quinteros Almeida and the author of the communication

State party concerned: Uruguay

Date of communication: 17 september 1981 (date of initial letter)

Date of decision on admissibility: 25 March 1982

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and Political Rights,

Meeting on 21 July 1983,

Having concluded its consideration of communication No. 107/1981 submitted to
the Committee by Marfa del Carmen Almeida de Quinteros under the Optional Protocol
to the International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the
author of the communication and by the State party concerned,

adopts the following:

VIEWS UNDER ARTICLE 5 (4) OF THE OPrIONAL PROTOCOL

1.1 The author of the communication (initial letter dated 17 September 1981 and
further letters postmarked 30 September 1981 and dated 28 September 1982 and
2 May 1983) is a Uruguayan national, residing at present in Sweden. She submitted
the communication on behalf of her daughter, Elena C~interos Almeida, and on her
own behalf.

1.2 The author describes the relevant .facts as follows:

"My daughter (born on 9 September 1945) was arrested at her home in the
city of Montevideo on 24 June 1976. Four days later, while she was being held
completely incommunicado, she was taken by military personnel to a particular

* Mr. WaIter Surma Tarnopolsky did not participate in the adoption of the
views of the Committee under article 5 (4) of the Optional Protocol in this matter.
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spot in the city near the Embassy of Venezuela. My daughter would appear tohave told her captors that she had a rendezvous at that place with anotherperson whom they wished to arrest. Once she was in front of a house adjoiningthe Embassy of Venezuela, my daughter succeeded ill getting away from thepersons accompanying her, jumped over a wall and landed inside the Embassygrounds. At the same time, she shouted out her name so as to alert passers-byto what was happening in case she was recaptured. The military personnelaccompanying her then entered the diplomatic mission and, after striking theSecretary of the Embassy and other members of its staff, dragged my d~ughterof.f the premises."

1.3 The author alleges that, due to this event, Venezuela suspended its diplomaticrelations with Uruguay.

1.4 The author claims that since that day (28 June 1976) she could never obtainfrom the authorities any official information about her daughter's whereabouts, norwas her detention officially admitted. She further claims that this denial ofofficial information by the authorities of Uruguay was incompatible with thetestimony of other\persons (the author encloses two testimonies) and also num~rousstatements made privately by authorities and diplomatic representatives of Uruguayto the author herself and to others. The author, in addition, encloses an extractfrom a booklet entitled Mujeres y ninos Uruguayos desaparecidos ("Missing UruguayanWomen and Children") concerning the case of her daughter, in which it is mentionedin particular that on 2 March 1979, the Ambassador and Representative of Uruguay tothe United Nations Commission on Human Rights at Geneva, who was at that timeDirector of Foreign Policy of the Ministry of Foreign Affairs, told the author thather daughter was alive, that she had been taken from the Venezuelan Embassy bymembers of the Uruguayan police and army, that she was being kept a prisoner andthat efforts were being made to clarify responsibilities.
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1.5 The first testimony enclosed by the author, dated January 1981, is fromCristina Marquet Navarro, who states that she personally knew Elena Quinteros.Cristina Marquet Navarro states that she was arrested on 29 July 1976 inMontevideo, that on 8 August 1976 she was taken to a military unit, that there alldetainees were kept blindfolded and with their hands tied and that they weresystematically sUbjected to torture. She adds that all detainees received anidentification number upon arrival, by which they were addressed, and that hernumber was 2572. Cristina Marquet further states that during her first nightthere, she heard "the despairing cries of a woman who kept saying 'why didn't theykill me, why didn't they kill me?' It was definitely the voice ofElena Quinteros. It was clear from the desperation of her cries that she was beingbrutally tortured". Cristina Marquet alleges that later she was able to establishthat Elena Quinteros had been given number 2537. She further alleges that once,her eye-bandage being loose, she could see Elena Quinteros who was lying on amattress. Elena Quinteros' state of health was extremely poor "as a result ofthe brutal torture to which she had been and was being subjected daily".Cristina Marquet mentions the names of two male officers and of two female soldierswho were dealing with Elena Quinteros. In October 1976, Cristina Marquet wastransferred to another detention place and she was released on7 December 1978.She adds that after October 1976 she never heard about Elena Quinteros again.

1.6 The second testimony is from Alberto Grille Motta. 31 He states that he andother Uruguayans, among them Enrique Baroni, who had taken refuge at the Embassy ofVenezuela in Montevideo, saw a number of Embassy employees running out of the
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building on the morning of 28 June 1976~ that Enrique Baroni, who had gone up to
the first floor, saw a young woman being dragged away by a man whom he recognized
as a policeman whom he had known, under a nickname which is given by the author, in
Department No. 5 for Intelligence and Information of the Monte"'ideo Bolice
Headquarters when they were held there. Mr. Grille adds that the following day, on
29 June 1976, the parents-in-law of Elena Quinteros came to the Embassy with a
picture of their daughter-in-law and her identity was confirmed, in particular, by
the Secretary of the Embassy. He further claims that the Ambassador told him some
months later that he was in possession of information pointing to a policeman known
under the same nickname as the one mentioned by Enrique Baroni and whose real name
was ••• , who, together with other police personnel, had taken part in the abduction
of Elena Quinteros.

1.7 The author, Maria del Carmen Almeida de Quinteros: states that she has
withdrawn her daughter's case from the Inter-American Commission on Human Rights.
By a further letter, postmarked 30 September 1981, she enclosed a copy of her
withdrawal letter, dated 17 November 1980, addressed to the Inter-American
Commission, and the text of a request for confirmation of the withdrawal, dated
28 September 1981.

1.8 The author further states that there are no domestic remedies that could be
invoked and have not been exhausted, sinc~ her daughter's arrest has always been
denied by the Uruguayan authorities and th~ remedy of habeas corpus is only
applicable in the case of detained persons.

1.9 The author claims that the following articles of the Covenant have been
violated with respect to her daughter: 7, 9, 10, 12, 14, 17 and 19. She adds that
she is herself a victim of violations of article 7 (psychological torture because
she does not know where her daughter is) and of article 17 of the Covenant, because
of interference with her private and family life.

2. The Human Rights Committee noted, in this connection, that the allegations of
violations made by the author on her own behalf raised the question whether she was
subject to the jurisdiction of Uruguay, within the meaning of article 1 of the
Optional Protocol, at the time of the alleged violations in question. The
Committee agreed that this issue would be reviewed, if necessary, in the light of
any submission which the State party might make under article 4 (2) of the Optional
Protocol.

-3. By its decision of 14 October 1981, the Working Group of the Human Rights
Committee, having decided that the author of the communication was justified in
acting on behalf of the alleged victim, transmitted the communication under rule 91
of the provisional rules of procedure to the-State party concerned, requesting
information and observations relevant to the question of admissibility of the
communication and, the whereabouts of the alleged victim being unknown since 1976,
further requesting the State party- to confirm that Elena Quinteros was in detention
and to make known the place of her detention. No reply was received from the State
party to these requests.

4. On the basis of the information before it, the Committee found that it was not
precluded by article 5 (2) (a) of the Optional Protocol from considering the
communication. The Corr~ittee was also unable to conclude that, in the
circumstances of this case, there were effective remedies available to the alleged
victim which she had failed to exhaust. Accordingly, the Committee found that the
communication was not inadmissible under article 5 (2) (b) of the Optional Protocol.
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7.2 The author urges the Committee to call on the Government of Uruguay to orderan investigation. She suggests that specific questions should be put to the Stateparty and that it would be very helpful if the Committee could obtain furtherdetails from the Government of Venezuela regarding the incident which took place on28 June 1976 in the grounds of their Embassy in Montevideo.

"The Government simply rejected my assertions as 'unfounded' in purely generalterms and, indeed, on the sole ground that it had had no part in the episodewhich I described. I consider it to be of the utmost importance to point out,in this connection, that the Government does not specifically deny that mydaughter was arrested in June 1976 by Government forces, that she was detainedby the army in 1976, or that an incident took place at the Venezuelan Embassyon 28 June 1976, in the course of which my daughter was taken from the Embassygrounds. Above all, the Government of Uruguay does not deny that it isholding my daughter. In short, apart from the very general assertion referredto above, the Government has not denied, or even questioned the truth of asingle one of the serious events described by me in my communication to theCommittee. It is surprising that, despite the gravity of these events, theGovernment has quite clearly failed to order an investigation into the matter."

7.1 In her comments, dated 28 September 1982, the author draws the attention ofthe Human Rights Committee to the fact that the Government of Uruguay has failed toprovide any specific or detailed answers regarding the substance of her daughter'scase, despite the express request by the Committee. The author states that:

(a) That the communication was admissible;

"The Uruguayan Government wishes to inform that the person in question(Elena Quinteros) has been sought throughout Uruguay since 8 May 1975. Theassertions contained in this communication ar~ therefore rejected asunfounded, since the Government had no part in the episode described."

6. In its submission under article 4 (2) of the Optional Protocol, dated13 August 1982, the state party referred to the ccntents of an earlier note,dated 14 June 1982, which appeared to be a late submis~ion under rule 91 of theprovisional rules of procedure. The text of this earlier note read as follows:

(c) That the State party be informed teat the written explanations orstatements submitted by it under article 4 (2) of the Optional Protocol must relateprimarily to the substance of the matter under conside~ation. The Committeestressed that, in order to perform its responsibilities, it required specificresponses to the allegations which had been made by the author of the communicationand the State party's explanations of the actions taken by it. The State party wasrequested, in this connection, to enclose copies of any court orders or decisionsor reports of inquiries of relevance to the matter under consideration.

5. On 25 March 1982, the Human Rights Committee therefore decided:

(b) That, in accordance with article 4 (2) of the Optional Protocol, theState party should be requested to submit to the Co~~ittee, within six months ofthe date of the transmittal to it of this decision, written explanations orstatements clarifying the matter and the remedy, if any, that may have been takenby it;
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7.3 Addressing the question raised by the Committee whether she comes within the
jurisdiction of Uruguay as to the violations alleged in her own behalf, the author
states that she was in Uruguay at the time of her daughter's arrest in 1976.

"Consequently, both my daughter and I were at the time under Uruguayan
jurisdiction. Quite clearly, my daughter remains under Uruguayan jurisdi~tion

and her rights continue to be violated daily by the Government of Uruguay.
Since the continued violation of my daughter's human rights constitutes the
crucial factor of the violation of my own rights, the Governmeilt cannot, in my
view, in any way evade its responsibility towards me. I continue to suffer
day and night because of the lack of information on my dear daughter, and I
therefore believe that, from the lnoment ~men my daughter was arrested, I was,
and I continue to be, the victim of a violation of articles 7 and 17 of the
Covenant."

8. On 15 October 1982, before formulating its views in the light of the
information made available to it by the author of the communication and by the
State party concerning the alleged arrest, detention and mistreatment of
Elena Quinteros, the Human Rights Committee decided to adopt the following interim
decision:

liThe Human Rights Committee,

Noting that the author of the communication has submitted detailed
information, including eyewitness testimonies, concerning the detention of her
daughter, Elena Quinteros,

Taking note also of the brief information submitted by the State party on
14 June and 13 August 1982, to the effect that E1ena Quinteros had been sought
throughout Uruguay since 8 May 1975 and that the Government of Uruguay had no
part in the events described by the author of the communication,

Concerned, however, that the State party has made no attempt to address
in substance the serious and corroborated allegations made against it, but
merely denies any knowledge thereof,

Concluding, that the information furnished by the State party, so far, is
insufficient to comply with the requirements of article 4 (2) of the Optional
Protocol,

1. Urges the State party, without furthe~ delay and with a view to
clarifying the matters complained of, to conduct a thorough inquiry into the
allegations made and to inform the Human Rights Committee of the outcome of
such inquiry not later than by 1 February 1983."

-220-

10.1 In her comments of 2 May 1983, the author recalls that her daughter was
officially arrested at her home in Montevideo, on 24 June 1976, because of her

w
. ~---------

liThe Government of Uruguay wishes to reiterate what it said to the
Committee ~n its reply to the note of 4 December 1981 on this case" (see
para. 6 above).

9. In a note dated 12 January 1983, in response to the Human Rights Committee's
interim decision, the State party stated the following:
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political op1nlons, by members of Department No. 5 of the National Directorate forInformation and Intelligence of the Montevideo POlice Headquarters. She statesthat her daughter was kept incommunicado on the premises of the police departmentfor four days until the morning of 28 June, although under the Constitution andlaws of Uruguay the maximUln period during which a person may be held incommunicadois 48 hours.

10.2 The author claims that "there is no possible doubt regarding the central factwhich prompted my communication, namely that my daughter Elena was abducted on28 June 1976 from within the Embassy of the Republic of Venezuela at Montevideo andthat this abduction (or arrest carried out in the form of an abduction) was thework and responsibility of Uruguayan official authorities, and since that day Elenahas been in the custody of the Uruguayan official military authorities."

10.3 Concerning her daughterls arrest inside the Venezuelan Embassy grounds on28 June 1976, the author gives the following details:

"Believing that Elena was going to denounce someone, her captors brought hernear to the Emqassy, allowing her freedom of movement so that she could go tothe supposed rendezvous. Elena, who had already given thought to thepossibility, went into the house next to the Embassy. From there she managedto jump over the dividing wall, thus landing in Venezuelan territory. Sheshouted 'Asylum: I and stated her name and occupation. When they realized whatwas happening, the policemen escorting her came through the gate giving accessto the gardens of the Embassy, without being stopped by the four policemen onguard. When they heard Elena shouting, the Ambassador and his secretary, aswell as other officials, ran towards her and were able to see her being beatenand dragged by the hair by the policemen who were trying to remove her byforce from Venezuelan territory. The Counsellor of the Embassy,Mr. Frank B~cerra, and the Secretary, Baptista Olivares, tried to prevent thewoman seeking refuge from being removed from the Embassy garden before shecould enter the residence itself. While Elena was being dragged outside, thetwo diplomats were grappling with the police, grabbing hold of Elena's legs.One of the policemen struck Mr. Becerra who fell, thus enabling them to takeElena away and put her in a greenish Volkswagen whose registration number, as
~as seen by a large number of residents who had observed each stage of thep)lice raid, ended in 714 and which a POlice Headquarters communiqueidentified on 2 July as the I car with unidentified suspects who abducted awoman l • In their anger, the police even went to the inhuman lengths ofslamming the car door hard against Elenals legs while she was being bundledinto the car, certainly causing a fracture. The car then moved off at highspeed, with its doors still open, against the oncoming vehicles and despitethe heavy traffic to be found at that hour, about 10.30 a.m., in the BulevarArtigas, wher~ the Embassy is situated, at number 1257, in the 'POcitos l
district,S km from the centre of Montevideo."

10.4 The author further states that, according to eyewitness accounts received bythe Ambassador of Venezuela, her daughter was transferred from the green Volkswagento an official Uruguayan army truck. She claims that another significant detail isthat when her daugher entered the garden of the Embassy she ran towards theresidence crying "Asylum, asylum:", stated her name and occupation and managed toshout "this is 1 ••• 1 from the Department No. 5". The author further submits that"from refugees (five in all) who were in the Embassy awaiting a safe conduct inorder to leave Uruguay, and from her (daughter's) statements, it was possible to
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ascertain that three of the plain-clothes police officers who entered the Embassy
were 11 (names are given).

10.5 Concerning the suspension of diplomatic relations between Venezuela and
Uruguay, the author stresses that lI as a result of these events of June 1976,
Venezuela broke off diplomatic relations with the Government of Uruguay and they
have not been restored until this day. The Government of Venezuela has made it
absolutely clear that tbese relations will remain severed until such time as
Elena Quinteros is set fr~e and handed over to the Venezuelan authorities and it is
given a full explanation of the facts". She adds that "it would not seem logical
to think even for a moment that the authorities and various groups in Venezuela
would have taken such a serious step as the breaking of diplomatic relations if
they had not been convinced that Uruguayan public officials had directly
participated in the violation of the Venezuelan Embassy in Uruguay and in the
abduction of Elena Quinteros ll
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10.6 The author refers to the position the Committee has taken, in previous cases,
that in the face of specific and detailed complaints, it was not sufficient for the
Stata party to refute these allegations in general terms but that lIit should have
investigated the allegations ll

• In case R.7/30 Eduardo Bleier v. Uruguay, for
example, the Committee came to the conclusion that the person concerned had been
"arrested and detained ll by the Uruguayan authorities, although officially he had
IIdisappeared", on the basis of stdtements by witnesses that they had seen him held
prisoner in official detention centres.

10.7 To corroborate her allegations concerning the responsibility of the Uruguayan
authorit;.es in her dauther's case, the author recalls the testimonies referred to
in paragraphs 1.5 and 1.6 above and adds new substantial evidence as follows:

' L--,,,,--, ...--- *.- ,----__..............."""__...c.__
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(iii) Statements made to the Wo~king Group on Enforced or Involuntary
Disappearances by the representative of Uruguay to the Commission on
Human Rights on 1 December 1981. The representative then said: liThe
disappearance of Elena Quinteros has caused us considerable problems. It
led to· the severing of our relations with Venezuela. It gave rise to a
controversy in the pruguayan newspapers, some of which asked whether or
not the Uruguayan authorities were implicated •••• Miss Quinteros went
into the Embassy of Venezuela. Before she was able to go inside and
before she could initiate the procedure for applying for asylum, two

(ii) A Declaration adopted by the Chamber of Deputies of Venezuela on
26 April 1978, in which it is stated lion 28 June 1976 last, the Uruguayan
citizen, Elena Quinteros, was arrested by the Uruguayan police
authorities when she was seeking diplomatic asylum in the Venezuelan
Embassy at Montevideo", " ••• not only does this action constitute a
flagrant violation of the right of asylum but, in addition, the Uruguayan
police authorities assaulted two diplomatic representatives of our
country, thus violating the most elementary rules of diplomatic immunity
and international courtesy"~ .

(i) A letter sent to the author in January 1977 by the Secretary-General of
the Office of the Presidency of the Republic of Venezuela, in which he
stated that the Government "will continue to press for the release of
your daughter, Elena Quinteros Almeida ll and expressed the hope that "in
the end justice will be done and this wrong will be redressed"~
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persons removed her forcibly from the entrance to the Embassy of Venezuela,
put her in a car and took her away •••• " E/

10.8 The author reiterates that "there can be no doubt as to the applicability of
the Covenant in my particular case ••• ". She states that, when her daughter was
arrested in June 1976, "she and I were living in Montevideo, that is to say, within
the jurisdiction of the Uruguayan authorities. As stated in my original
communication, I was and continue to be victim of the violation of articles 7 and
17 of the Covenant".

11. In accordance with its mandate under article 5 (1) of the Optional Protocol,
the Committee has considered the communication in the light of the information made
available to it by the author of the communication and by the State party
concerned. In this connection, the Committee has adhered strictly to the principle
audiatur et altera pars and has given the State party every opportunity to furnish
information to refute the evidence presented by the author. The State party
appears to have ignored the Committee's request for a thorough inquiry into the
author's allegations. The Committee reiterates that it is implicit in
article 4 (2) of the'Optional Protocol that the State party has the duty to
investigate in good faith all allegations of violation of the Covenant made against
it and its authorities, espeGially when such allegations are corroborated by
evidence submitted by the author of the communication, and to furnish to the
Committee the information available to it. In cases where the author has sU')nitted
to the Committee allegations supported by substantial witness testimony, as in this
case, and where further clarification of the case depends cn information
exclusively in the hands of the State party, the Committee may consider such
allegations as substantiated in the absence of satisfactory evidence and
explanations to the contrary submitted by the State party.

12.1 with regard to the identity of the alleged victim, the Committee on the basis
of (a) the detailed information submitted by the author, inclUding an eyewitness
testimony, and (b) the statement m',;.1e to the Working Group on Enforced or
Involuntary Disappearance by the representative of Uruguay to the Commission on
Human Rights, on 1 December 1981, has no doubt that the woman who was able to go
inside the Embassy of V~nezuela at Montevideo, on 28 June 1976, requesting asylum
and who was forcibly removed from the Embassy grounds, put in a car and ta~~n away,
was Elena Quinteros.

12.2 In addition, the Committee cannot but give appropriate weight to the
following information:

(i) Mr. Grille Motta in his testimony states that, during the incident of
28 June 1976, Enrique Baroni could identify onc of Elena Quinteros'
captors as being a policeman, nicknamed ••• ", ::::/

(ii) Mrs. Marquet Navarro in her testiffiony asserts that she saw
Elena Quinteros in August 1976 in the detention place where she herself
was being held and that she could observe that Elena Quinteros had been
sUbjected to severe ill-treatment. Mrs. Marquet also gives the names of
two male officers and blO female soldiers who were "dealing" with
Elena Quinteros.

12.3 The Human Rights Committee, accordingly, finds that, on 28 June 1976,
Elena Quinteros was arrested on the grounds of the Embassy of Venezuela at
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Montevideo by at least one member of the Uruguayan police force and that in
August 1976 she was held in a military detention centre in Uruguay where she
was subjected to torture.

13. It is, therefore, the COlnmittee's view that the information before it reveals
breaches of articles 7, 9 and 10 (1) of the International covenant on Civil and
~litical Righ~s.

14. with regard to the violations alleged by the author on her own behalf, the
Committee notes that, the statement of the author that she was in Uruguay at the
time of the incident regarding her daughter, was not contradicted by the State
party. The Committee understands the anguish and stress caused to the mother by
the disappearance of her daughter and by the continuing uncertainty concerning her
fate and whereabouts. The author has the right to know what has happened to her
daughter. In these respects, she too is a victim of the violations of the Covenant
suffered by her daughter in particular, of article 7.

15. The Human Rights Committee reiterates that the Government of Uruguay has a
duty to conduct a full investigation into the matter. There is no evidence that
this has been done.

16. The Human Rights Committee, acting under article 5 (4) of the Optional
Protocol to the International Covenant on Civil and ~litical Rights, therefore
concludes that responsibility foT. the disappear.ance of Blena Quinteros falls on
the authorities of Uruguay and that, consequently, the Government of Uruguay should
take immediate and effective steps (a) to establish what has happened to
Elena Quinteros since 28 June 1976, and secure her releaseJ (b) to bring to justice
any persons found to be responsible for her disappearance and ill-treatruentJ (c) to
pay compensation for the wrongs suffered~ and (d) to ensure that similar violations
do not occur in the future.

Notes

!I On 29 July 1980, the Committee adopted views in case No. R.2/11 (11/1977)
concerning Alberto Grille Motta v. Uruguay.
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ANNEX XXIII

Views of th~ Human Rights Committee under article 5 (4)
of the Optional Protocol to the International Covenant

on Civil and ~litical Rights·

concerning

Communication No. 108/1981

Submitted by: Carlos Varela Nuftez

~lleged victim: The author

State party concerned: Ur~guay

Date of communication: 27 October 1981 (date of initial letter),

Date of decision on admissibility: 27 October 1982

The Human Rights Con~ittee, established under article 28 of the International
Cuvenant on Civil and ~litical Rights,

Meeting on 22 July 1983,

Having concluded its consideration of communication No. 108/1981 submitted to
the Committee by Carlos Varela Nuftez under the Optional Protocol to the
International Covenant on Civil and Bolitical Rights,

Having taken into aCCQunt aLl written information made available to it by the
author of the communication and by the State party concerned,

adopts the following:

VIEWS UNDER ARTICLE 5 (4) OF THE OPTIONAL PROTOCOL

1.1 The author of the communication, dated 27 October 1981, is
Carlos Varela Nuftez, a Uruguayan journalist, living at present in New York City,
United States of America. (The communication is submitted by the author with the
assistance of the International League for Human Rights.) Mr. Varela Nuftez alleges
that he is a victim of a breach by Uruguay of articles 12 (2) and 19 of the
Covenant on Civil and Bolitical Rights.

1.2 The author claims that his Uruguayan passport has been revoked by the
Uruguayan authorities, without official notice or explanation, to punish him for
the opinions which he holds and which he has expressed and still expresses in press
articles critical of the policies of the Uruguayan Government and to prevent him
from continuing to exercise fully his freedom o's: expression as a journalist. He

• Mr. Walter Surma Tarnopolsky did not participate in the adoption of the
views of the Committee under article 5 (4) of the Optional Protocol in this matter.
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claims that for the purpose of his complaint he comes within the jurisdiction of
Uruguay.

2.1 The aut.hor states that he is a Uruguayan citizen born in Montevideo, Uruguay,
on 25 May 1942. In the early 1960s, he was an active member of the Uruguayan
Socialist Party, which then was a legally functioning party. At the came time, he
was also working as a journalist for the Uruguayan ne\.>lspapers "Epoca" and
"Marcha". (Both newspapers and the Socialist Party were proscribed after the
author left Uruguay.) The author affirms that throughout his career as a
journalist in Uruguay and abroad, he has written press articles which have
critically discussed Uruguay's human rights policies and practices.

2.2 On 11 March 1966, the author left Uruguay legally, ~n possession of a valid
Uruguayan passport. In July 1970, Mr. Varela started to work for the Italian news
agency, ANSA, and has been ANSA's correspondent at United Nations Headquarters in
New York since 1973. When his passport expired in 1971, the Uruguayan consulate in
Rome, Italy, issued to him a new passport (No. 151-922), with the expiration date
of November 1981, provided that renewal of the passport be obtained in
November 1976.

2.3 The author states that when he applied for the renewal of his passport at the
Uruguayan consulate in New York in 1976, he was informed by the consular officer
that there would probably be a long delay in the processing of his application.
The author claims that after 1973 it had become the practice of the Uruguayan
authorities, under the pretext of long delays, to deny the renewal of passports to
certain persons. The author submits that, based upon personal knowledge of several
such cases where Uruguayans had been waiting for the renewal of their passport for
many years, without positive result, he informed the Uruguayan Ambassador to the
United Nations that he intended to publicize his case. Subsequently, he obtained
the renewal of his passport, valid then till November 1981.

2.4 The author states that, since the time of the "passport renewal incident", he
has been afraid to return to Uruguay, for fear of reprisals because of his opinions
and writings which have been critical of the Uruguayan Government's human rights
record and other matters. The author adds that he is convinced that returning to
Uruguay would place him in grave physical danger.

2.5 Mr. Varela claims that, in July 1980, he learned through foreign diplomats
that the Uruguayan Government had notified foreign Governments in June of 1980 that
his passport had been revoked. He himself, however, did not receive any written
notice of the revocation, nor any statement of the reasons for that decision from
the Uruguayan Government. His written inquiry regarding his passport, sent by
registered mail to the Uruguayan consulate in New York on 5 May 1981 r remained
unanswered.

2.6 In March 1981, he was issued with a travel document by the Italian Government,
based on humanitarian grounds, which enbles him for the time being to continue his
work as ANSA correspondent at the United. Nations in New York. The author states,
however, that this travel document cannot be regarded as an adequate substitute for
a Uruguayan passport, as it is issued to him at the discretion of the Italian
Government, on an ad hoc basis, subject to revocation at a~y time and valid for
travel only in a limited number of countries. He maintains, therefore, that his
rights under article 12 (2), which allegedly have been and still are violated by
the Uruguayan Government by revoking his passport, are not fully and permanently
restored by the Italian travel document and continue to be severely curtailed.
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2.7 The author also maintains that he continues to be a victim of a breach by
Uruguay of article 19 of the Covenant, on the following grounds: his passport was
revoked by the Uruguayan authorities allegedly in retaliation for his public
criticism of the Government. The revocation of his passport by Uruguay entails
serious consequences for his future work as a journalist, restricting his ability
to cross frontiers freely in order to seek, receive and impart information.

n

2.8 The author indicates that no further domestic remedies are available in his
case. He also states that the same matter has not been submitted to another
procedure of international investigation and settlement.

2.9 The author points out that no derogation from the obligations under
articles 12 and 19 can possibly be claimed by Uruguay in the circumstances of his
case, because the specific conditions for derogation set out in article 4 (1) and
(3) of the Covenant do not apply.

I~

1

3. By its decision of 16 March 1982, the Working Group of the Human Rights
Committee transmitted the communication under rule 91 of the provisional rules of
procedure to the State party concerned, requesting information and observations
relevant to the question of admissibility of the communication.

4.1 By a note dated 14 July 1982, the state party objected to the competence of
the Human Rights Committee on the ground that the communication did not meet the
requirements for admissibility laid down in article 1 of the Optional Protocol
" ••• in other words, Mr. Varela, on the date of submission of his petition, is
outside the jurisdiction of the Uruguayan State ••• ".

4.2 The State party concludes that "it is therefore inappropriate for the
Committee to deal with communications of this type, which detract it from its tasks
and breach provisions of international norms".
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5.1 On 21 September 1982, the author of the communication forwarded his comments
in reply to the State party's submission of 14 July 1982.

4.4 As regards the contents of the communication, the state party in its
submission dismisses the allegations of violations of articles 12 (2) and 19 of the
Covenant by Uruguay as unfounded.

4.3 The State party emphasizes that it has replied to the communication "simply
out of its desire to carry on its unfailing co-operation with the Committee in
promoting and protecting human rights".

4.5 In substantiation of its rebuttal, the State party draws the Committee's
attention to Mr. Varela's activities abroad, as journalist for the Italian news
agency, ANSA, and to his actual enjoyment of the right to move demonstrated by his
"free" departure from Uruguay and his visits to Czechoslovakia and Cuba in
1967-1968. The State party further points out that Mr. Varela, like all Uruguayan
citizens, has the constitutional right to return to his country at any time, even
if his passport has expired. The State party further asserts that it never
prevented or tired to prevent the author of the con~unication from freely
expressing his opinions, citing Mr. Varela's activities in Uruguay as a member
of and a spokesman for the Movimiento Bopular Unitario.
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5.2 He rejects the State party's contention that the communication is inadmissible
under the provisions of article 1 of the Optional Protocol because he does not come
within its jurisdiction in the matter concerned. Mr. Varela maintains that he is a
Uruguayan citizen who is subject to the jurisdiction of the State party with
respect to the granting of a passport. Should Uruguay's statement that it has no
jurisdiction in the casse imply that his citizenship has been revoked, Mr. Varela
contends that he has never received a notice of withdrawal of citizenship, an act
which would be arbitrary and in violation of international norms.

5.3 The author refers, in this connection, to the case of Guillerrno Waksman
(R.7/3l)** which, similar to his own, concerned the denial of a passport, in
violation of articles 12 (2) and 19 of the Covenant, by Uruguay to a Uruguayan
citizen living abroad and which after being c~clared admissible by the Human Rights
Committee led to the issuance of a new passport to Mr. Waksman by the appropriate
Uruguayan er .tsular authorities.

5.4 The author also rejects the State party's contention that his rights under
article 12 have not been violated. Mr. Varela points out that article 12 does not
merely protect the right to leave one's country and to return to it for the purpose
of a single journey, but that it protects a more far-reaching right to travel,
namely to be free to leave any country, including one's own. As to the State
party's further contention that he travelled to Czechoslovakia and Cuba in
1967-1968, the author stresses the fact that at that time he was still in
possession of a valid Uruguayan passport. He further maintains that the Italian
travel document which he has been able to acquire permits only limited travel and
is valid only till July 1983. The author reaffirms that he is a victim of a breach
by Uruguay of article 19, firstly because he must assume, in the absence of
clarifications to this point from the State party, that reporting critically on
human rights developments in Uruguay, as part of his work as a United Nations
journalist, led to the difficulties concerning his passport, and secondly because,
by the lack of a passport, he is restricted in his work as a journalist which would
require him to cross frontiers freely to seek information.

5.5 He finally dismisses as inaccurate the State party's reference to his
political activities in Uruguay as member and spokesman of the Movimiento Bopular
Unitario, declaring that he never was a member or spokesman for that political
group or any other group or political party affiliated to the Frente Izquierdo de
Liberacion.

.6.1 When considering the admissibility of the communication, the Human Rights
Committee did not accept the State party's contention that it was not competent to
deal with the communication because the author did not fulfil the requirements of
article 1 of the Optional Protocol. In that' connection, the Committee made the
following observations: article 1 applies to individuals subject to the
jurisdiction of the State concern~d who claim to be victims of a violation by that
State of any of the Covenant rights. The issue of a passport to a Uruguayan
citizen is clearly a matter within the jurisdiction of the Uruguayan 3uthorities
and he is "subject to the jurisdiction" of uruguay for that purpose. Moreover, a
passport is a means of enabling him "to leave any country, including his own", as

** The Human Rights Committee decid~d to discontinue case No. R.7/3l
(31/1978) on 28 March 1980.
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required by article 12 (2) of the Covenant. Consequently, the Committee found that
it followed from the very nature of that right that, in the case of a citizen
resident abroad, article 12 (2) imposed obligations both on the State of residence
and on the State of nationality, and that therefore article 2 (1) of the Covenant
could not be interpreted as limiting the obligations of Uruguay under
article 12 (2) to citizens within its own territory.

6.2 The Committee found, on the basis of the information before it, that it was
not precluded by article 5 (2) (a) of the Optional Protocol from considering the
communication. The Committee was also unable to conclude that, in the
circumstances of this case, there were effective domestic remedies available to the
alleged victim which he had failed to exhaust. Accordingly, the Committee found
that the communication was not inadmissable under article 5 (2) (b) of the Optional
Protocol.

6.3 On 27 October 1982, the Human Rights Committee therefore decided:

(a) That the communication was admissible)

(b) That, in accordance with article 4 (2) of the Protocol, the State party
should be requested to submit to the Committee, within six months of the date of
the transmittal to it of this decision, written explanations or statements
clarifying the matter and the remedy, if any, that may have been taken by it;

(c) That the State party should be informed that the written explanations or
statements submitted by it under article 4 (2) of the Protocol must primarily
relate to the substance of the matter under consideration and, in particular, the
specific violations of the Covenant alleged to have occurred.

7. By a note dated 20 April 1983, the State party reiterated the opinion put
forward in its earlier submission of 14 July 1982 on the question of the
admissibility of the communication, namely "that the Committee has no competence to
deal with this case".

8. On 30 May 1983, in reply to the State party's submission of 20 April 1983, the
author informed the Committee that his passport continued to be withheld by the
Government of Uruguay, in violation of his rights under articles 12 and 19 of the
Covenant. Referring to the State party's failure to respond to the merits of his
case, the author concluded that the State party thereby "appears to acknowledge the
indefensibility of its actions against Mr. Varela".

9.1 The Human Rights Committee has considered the present communication in the
light of all information made available to it by the parties, as provided in
article 5 (1) of the Optional Protocol.

9.2 The Committee decides to base its views on the following facts which appear to
be uncontested: Carlos Varela Nuftez is a Uruguayan citizen living in New York City
since 1973 where he is working as a correspondent for the Italian news agency
"ANSA". In 1980 his passport (valid then till November 1981) was revoked by the
Uruguayan Government which so notified foreign Governments in June 1980.
Mr. Varela himself never received any written notice of the revocation, nor any
statement of the reason for that decision, from the Uruguayan Government. His
written inquiry, regar~in9 his passport, sent by registered mail to the Uruguayan
consulate in New York, remained unanswered. In March 1981, he was issued with a
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travel document by the Italian Government which, however, could not be regarded as
an adequate substitute for a Uruguayan passport (see para. 2.6 above).

9.3 As to the alleged violation of article 12 (2) of the Covenant, the Committee
reiterates that article 2 (1) of the Covenant cannot be interpreted as limiting the
obligations of Uruguay under article 12 (2) to citizens within its own territory.
On the other hand, article 12 does not guarantee an unrestricted right to travel
from one country to another. In particular, it confers no right for a person to
enter a country other than his own. Moreover, the right recognized by
article 12 (2) may, in accordance with article 12 (3), be subject to such
restrictions as are ·provided by law, are necessary to protect national security,
public order (ordre pUblic), public health or morals or the rights and freedoms of
others, and are consistent with the other rights recognized in the CovenantR

•

There are, therefore, circumstances in which a state, if its law so provides, may
refuse passport facilities to one of its citizens. However, in the present case,
the state party has not put forward any such justification for revoking
Mr. Varela's passport. The facilities afforded by Italy do not, in the opinion
of the Committee, relieve Uruguay of its obligations in this regard.

9.4 As to the allegations made by the author with regard to a breach of article 19
of the Covenant, which were refuted by the state party, the Committee observes that
these allegations are in such general terms that it makes no findings in regard to
them.

10. The Human Rights Committee, acting under article 5 (4) of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the
view that the facts found by it disclose a violation of article 12 of the Covenant,
because the passport of Carlos Varela Nuftez was revoked without any justification,
thus preventing him from fully enjoying the rights under article 12 of the Covenant.

11. Accordingly, the Committee is of the view that the State party is under an
obligation to provide Carlos Varela Nuftez with effective remedies pursuant to
article 2 (3) of the Covenant.
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ANNEX XXIV

Decision of the Human Rights Committee under the
Optional Protocol to the International Covenant

on Civil and Political Rights*

concerning

Communication No. 104/1981

Submitted by: J. R. T. and the W.G. Party (represented by R. B.)
[names deleted]

Alleged victim: J. R. T. and the W.G. Party

State party concerned: Canada

Date of communication: 18 July 1981 (date of initial letter)

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and Bolitical Rights,

Meeting on 6 April 1983,

adopts the following:

Decision on admissibility

1. The communication (initial letter dated 18 July 1981 and further submissions
dated 22 September 1981 and 4 August 1982) is submitted by J. R. T., a 69-year-old
Canadian citizen, residing in Canada, and by the W.G. Party, an unincorporated
political party under the leadership of J. R. T. since 1976. It is claimed that
J. R. T. and the W.G. Barty are victims of infringements by the Canadian
authorities of the right to hold and maintain their opinions without interference,
in violation of article 19 (1) of the International COvenant on Civil and Bolitical
Rights, and the right to freedom of expression and of the right to seek, receive
and impart information and ideas of all kinds through the media of their choice, in
violation of article 19 (2) of the Covenant.

2.1 The W.G. Party was founded as a political party in Toronto, Ontario, Canada,
in February 1972. The Party and Mr. T. att~mpted over several years to attract
membership and promote the Party's policies through the use of tape-recorded
messages, which were recorded by Mr. T. and linked up to the Bell Telephone System
in Toronto, Ontario, Canada. Any member of the public could listen to the messages
by dialling the relevant telephone number. The messages were changed from time to
time but the contents were basically the same, namely to warn the callers ·of the

* Mr. Walter Surma Tarnopolsky, pursuant to rule 85 of the provisional
rules of procedure, did not participate in the consideration of this communication
or in the adoption of the COmmittee's present decision.
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Section 13 (1)

-232-

·It ~s a discriminatory practice for a person or a group of personsacting in concert to communicate telephonically or to cause to be socommunicated, repeatedly, in whole or in part by means of the facilities of atelecommunication undertaking within the legislative authority of Parliament,any matter that is likely to expose a person or persons to hatred or contemptby reason of fact that the person or those persons are identifiable on thebasis of a prohibited ground of discrimination."

2.2 The Canadian Human Rights Act was promulgated on 1 March 1978.of the Act reads as follows:

dangers of international finance and international Jewry leading the world intowars, unemployment and inflation and the collapse of world values and principles".

2.3 By application of this provision in conjun~tion with section 3 of the Act,which enumerates "race, national or ethnic origin, colour, religion, age, sex,marital status, conviction for which a pardon has been granted and physicalhandicap· as ·prohibited grounds of discrimination", the telephone service of theW.G. Party and Mr. T. was curtailed. It is alleged that section 13 (1) of theHuman Rights Act is clearly in violation of the Canadian Bill of Rights.Section 1 (d) of the Bill of Rights guarantees freedom of speech, and section 2states that it shall not be abrogated, abridged or infringed unless expresslyauthorized by Act of Parliament. It is claimed that the Canadian Human Rights Actcontains no provision authorizing such restrictions.

2.4 Section 32 of the Human Rights Act enables any individual having reasonablegrounds for believing that a person is engaging in a "discriminatory practice"to file a complaint before the Canadian Human Rights Commission. Under thisprovision, a number of Jewish groups and individual Jews filed letters complainingabout Mr. T.'s messages. In consequence, the Canadian Human Rights Commissioninitiated complaint proceedings against Mr. T. and the W.G. Party on16 January 1979 for messages recorded on 6 July, 27 September, 17 November, 14 and19 December 1978 and 9 January 1979, and decided to appoint a Human Rights Tribunalto inquire into the complaints and to determine whether the matters communicatedtelephonically by the W.G. Party and Mr. T. would be likely to expose personsidentifiable by race and religion ,to hatred and contempt. The hearings of theTribunal were carried out on 12, 1.3, 14 and 15 Jun,,) 1979 and a decision was made on20 July 1979. The Tribunal found that "although SClme of the messages are somewhatinnocuous, the matter for the most part that they have communicated is likely toexpose a person or persons to hatred or contempt by reason of the fact that theperson is identifiable by race or reFgion and in pa,~ticular, the messages identifyspecific individuals by name". It held, therefore, t~at the complaints weresubstantiated and ordered the W.G. Party and Mr .. T. to cease using the telephone tocommunicate the SUbject-matter which had formed the contents of the tape-recordedmessages referred to in the complaints.

2.5 The Canadian Human Rights Commission sent the decision of the Tribunal to theFederal Court for the purpose of enforcement on 22 August 1979, pursuant tosection 43 of the Ganadian Human Rights Act, and it w~s filed pursuant to FederalCOurt Rule 201 (la) (a), the decision thereupon became enforceable in the samemanner as an order of that Court~ Section 28 (2) of the Federal Court Act requiresthat parties seeking jUdicial r~ 'iew of a Tribunal order initiate proceedingswithin 10 days of the date the d~cision is communicated to them. The CanadianHuman Rights Act, however, provides that "an appeal lies to a Review Tribunal from
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a decision of a Tribunal on any question of law or fact or mixed law and fact", and
section 42 (1) of the Act lays down a time-limit of 30 days for such appeal.
Mr. T. was, therefore, convinced that he would have 30 days to launch an appeal
and, in consequence, failed to appeal within the 10 days set out in section 28 (2)
of the Federal Court Act. In these circumstances Mr. T.'s only redress was to
bring a Notice of Motion under Federal Court Rule 324 to extend the time for such
appeal. He did so on 14 September 1979, but extension of time was refused on
17 October 1979, on the grounds that: "the material filed in support of the
application did not disclose any serious grounds for challenging the validity of
the Decision which the applicants wished to attack".

2.6 On 31 August 1979, before the appeal proceedings mentioned above took place,
the Canadian Human Rights Commission recorded a new message from the telephone
service of the W.G. Party, complaining that "we are now denied the right to expose
the race and religion of certain people, regardless of their guilt in the
destruction of Canada" and adding "those who do not believe there is a
preponderance of certain racial and religious minorities involved in the corruption
of our Christian wa~ of life will never understand the simple basis of our way of
life - the common denominator". In this connection the Canadian Human Rights
Commission instructed its Legal Counsel to write to Mr. T. He warned Mr. T. on
2 October 1979, that if these particular passages were not deleted from the
recordings by 10 October 1979, he would make an application to the Federal Court to
enforce the Tribunal order. Mr. T. responded by letter dated 10 October 1979 that,
although he did not agree that the passages were in contravention of the order of
the Tribunal, he would change the messages.

2.7 Subsequent to Mr. T.'s letter of reply, Mr. T. and the W.G. Party continued to
use messages that were deemed to be in contravention of the Tribunal order, and
therefore an ex parte application was made to the Federal Court, Trial Division, by
the Canadian Human Rights Commission to the effect that acts had been committed by
Mr. T. contrary to the order of a Human &ights Tribunal. A transcript of the
allegedly offensive messages dated 12 October 1979, 27 November 1979, 7 and
31 August 1979 was placed before the Federal Court. Mr. T. and the W.G. Party were
ordered to appear before the Federal Court on 19 February 1980 to hear proof that
they had disobeyed the order and to submit a defence.

2.8 The contempt of court proceedings took place before the Federal Court. After
hearing the Legal Counsel for the Canadian Human Rights Commission and Mr. T., it
concluded that the Commission had established beyond any doubt that Mr. T. and the
W.G. Party had disobeyed the order made by the Human Rights Tribunal and had made
use of the telephone services to convey the type of messages which they were
prohibited from disseminating, namely, that "some corrupt Jewish international
conspiracy is depriving the callers of their birthright and that the white race
should stand up and fight back". The Court decided on 21 February 1980 that Mr. T.
was guilty of contempt of court and sentenced him to one year imprisonment and the
W.G. Party to pay a fine of $5,000. The sentences were to be suspended as long as
Mr. T. and the W.G. Party did not use telephone communications for the
dissemination of hate messages.

2.9 Mr. T. and the W.G. Party appealed against this decision within the required
period of 30 days. The suspension of sentences was lifted on 11 June 1980 on the
grounds of the nature of an additional message of 3 June 1980, and Mr. T. was
committed to the Toronto jail on 17 June 1980. Early in June 1980, Mr. T. hired
legal counsel, Mr. R. B., to represent him and the W.G. Party and to continue with
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the appeal to the Federal Court of Appeal. On 24 June 1980, the Federal Court of
Appeal ordered that the execution of sentences be stayed pending the disposition of
the appeal. On 27 February 1981, the Court dismissed the appeal. The ~uthor of
the communication alleges that the Court did so without written or oral reasons,
and without deciding upon any of the issues raised. An application for leave to
appeal to the Supreme Court of Canada was denied by the presiding judge of the
Court of Appeal. An application for suspension of the operation of the sentence
imposed upon Mr. T. was granted by the Federal Court of first instance on
13 April 1981. Another application by Mr. B. on behalf of Mr. T. and the
W.G. Farty was brought by way of Notice of Motion for leave t,· appeal before
the Supreme Court of Canada, but was denied on 22 June 1981.

3. The author of the communication states from the foregoing that all domestic
remedies have been exhausted and that the same matter has not been submitted for
examination under another procedure for international investigation or settlement.
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5. By its decision of 24 October 1980, the Working Group of the Human Rights
Committee transmitted the communication under rule 91 of the provisional rules of
procedure to the State party concerned, requesting information and observati.ons
relevant to the question of admissibility of the communication.

4. In a further letter, dated 22 September 1981, Mr. B. added that, following the
denial of Mr. T.'s appeal by the Supreme Court of Canada, he again surrendered to
the Sheriff of the Judicial District of York, Province of Ontario, on 27 July 1981,
and had been serving his sentence since then. The following claim was also made:
pursuant to the provisions of section 7 of the Pbst Office Act (Canada), which
forbids the transmission of "scurrilous material", Mr. T. had, since May 1965, been
proscribed from receiving or sending any mail in Canada. The author maintains that
there are no domestic recourses to exhaust in this regard under Canadian
legislation, and requests that the said proscription be considered by the Human
Rights Committ~e, together with the other claims, as a possible further violation
of article 19 of the Covenant. (The author's initial SUbmission of 18 July 1981
indicates that the proscription has also applied to the W.G. Party since 1980.)

6.1 In its submission dated 10 May 1982, the State party objected to the
admissibility of the communication on various grounds.

6.2 As regards the allegation that prosecution under section 13 of the Canadian
Human Rights Act resulted in a breach of article 19 and, by inference, articles 2
and 26 of the Covenant, the State party submits that no breach of the Covenant
occurred. It states that the impugned provision of the Canadian Human Rights Act
does not contravene these provisions of the Covenant, but in fact gives effect to
article 20 (2) of the Covenant. Thus, not only' is the author's "right" to
communicate racist ideas not protected by the Covenant, it is in fact incompatible
with its provisions, and therefore this part,of the communication is in this
respect inadmissible under articles 1, 2 and 3 of the Optional Protocol. The State
party further contends that, as regards the same allegation, the communication
should be declared inadmissible because the W.G. Party and Mr. T. failed to exhaust
domestic remedies. The State party, in this respect, notes that Mr. T. and the
Party, by their own inaction and negligence, failed to file their application for
jUdicial review within the time-limits prescribed by law, to seek review of the
order of the Tribunal within the time frame provided by law, or to succeed in
convincing the Federal Court of Appeal to extend this time by showing that their
appeal had some meritJ that they could have challenged the v'alidity of the
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legislation which they were found to have contravened; consequently, that that
negligence, as well as failure to invoke convincing grounds to justify an extension
of the time for review, resulted in the loss of these remedies.

6.3 As regards the allegation that the application of section 7 of the Post Office
Act resulted in an arbitrary interference with their correspondence contrary to the
provisions of article 19 of the Covenant. the State party contends that the
evidence shows that there occurred in this respect no breach of this article or,
for that matter, of article 17, but that the impugned provision of the POst Office
Act gives effect to article 20 of the Covenant, and, therefore, that this part of
the communication is inadmissible under article 3 of the Optional Protocol. As
regards the question of exhaustion of domestic remedies, the State party submits
that Mr. T. and the W.G. Party had failed, at the time the communication was made,
to challenge the validity and legality of the Minister's prohibitory order, or ~ts

extension, in judicial proceedings before the courts. The State party further
states that a prohibitory order may be revoked by the Postmaster-General under
certain conditions: "Formerly, section 7 of the Post Office Act and, currently,
section 41 of the Canada Post Corporaticn Act allow for revocation of a prohibitory
order if a person ceaSes to use the mail for a prohibited purpose. Should Mr. T.
cease to distribute, personally or through the W.G. Party, scurrilous material, he
could apply for the revocation of the 1965 Order."

6.4 The State party furthermore argues, on the question of admissibility, that the
complaint of the W.G. Party should be declared inadmissible since under the
preamble and articles 1, 2, 3 and 5 of the Optional Protocol only "individuals" may
submit a written communication to the Committee for consideration, but not entities
such as the W.G. Party.

7.1 Mr. B. submitted further comments, dated 4 AUgllSt 1982, together with
supplementary exhibits on the State party's submiss~ , of 10 May 1982. Mr. B.
alleges that a prohibitory order ~hich was made unc lection 7 of the Post Office
Act in 1965, specifically forbidding Mr. T. and his ~ ~y (his Party was then
called the "N.O.") to use the Canadian mail, is so broad that mail sent to Mr. T.
or the W.G. Party (for the W.G. Party since 9 July 1980) is always returned to the
sender and there has been continuous interference for 17 years. Mr. B. also states
that this discriminatory policy continu~d even during the period of Mr. T.'s
imprisonment, specifically denying him all mail privileges afforded to other
prisoners. The author submits that this practice was in violation of "the Standard
Minimum Rules for Treatment of Offenders". It is further alleged that Mr. T. i,s
now disputing this matter further, but his legal counsel was personally
inconvenienced thereby in his duty to represent Mr. T. at all times, since
correspondence with him was rendered impossible, and that this is clearly a
violation of the right to hold opinions without interference.

7.2 Mr. B. further states that, although the State party makes the points that
under section 28 (2) of the Federal Court Act parti, . seeking a review of an order
must initiate proceedings within 10 days of the date of the communication of the
order to them, "or within such further time as the Court of Appeal or a jUdge
thereof may, either before or after the expiration of those 10 days, fix or allow",
and that Mr. T. was late in filing his application for a review of the order, the
visit to the Federal Court Office in Toronto in connection with his affidavit
supporting the application for an order extending the time-limit, was made 9 hours
after the lapse of the prescribed 10 days. It is, therefore, claimed that tne
refusal to extend the time was in these circumstances harsh, arbitrary and a misuse
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of discretionary power. If the application had been granted, it might have been
unnecessary to refer the present communication to the Human Rights Committee.

8. On the basis of the information before it the Human Rights Committee, after
careful examination, concludes:

(a) The W.G. Party is an association and not an individual p and as such
cannot submit a communication to the Committee under the Optional Protocol.
Therefore, the communication is inadmissible under article 1 of the Optional
Protocol in so far as it concerns the W.G. PartYJ

(b) As to the author's claim that section 13 (1) of the Canadian Human Rights
Act, under which his use of the telephone service has been curtailed, has been
applied against him in violation of article 19 of the Covenant, the Committee notes
that he failed to file his application for judicial review within the time-limits
prescribed by law. It appears, however, in view of the ambiguity ensuing from the
conflicting time-limits laid down in the laws in question, that a reasonable effort
was indeed made to e~haust dOMestic remedies in this respect and, therefore, the
Committee does not consider that, as to this claim, the communication should be
declared inadmic lible under article 5 (2) (b) of the Optional Protocol. However,
th~ opinions which Mr. T. seeks to disseminate through the telephone system clearly
constitute the advocacy of racial or religious hatred which Canada has an
obligation under article 20 (2) of the Covenant to prohibit. In the Committee's
opinion, therefore, the communication is, in respect of this claim, incompatible
with the provisions of the Covenant, within the meaning of article 3 of the
~tional ProtocolJ adopts
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The Human Rights Committee therefore decides:

That the communication is inadmissible.

(c) As to the author's claim that the application of section 7 of the Best
Office Act resulted in arbitrary interference with his correspondence, contrary to
the provisions of articles 17 and 19 of the Covenant, the Committee accepts that
the broad scope of the prohibitory order, extending as it does to all mail, whether
sent or received, raises a question of compatibility with articles 17 and 19 of the
Covenant. However, this claim is inadmissible under article 5 (2) (b) of the
Optional Protocol. Mr. T. did not challenge the validity and legality of the
Minister's prohibitory order, or its extension, before the competent Canadian
courts. Moreover, a prohibitory order may be revoked under certain conditions and
Mr. T. has not applied for such revocation. He has therefore failed to exhaust
domestic remedies.
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concerning

Communication No. 127/1982

Decision of the Human Rights Committee under the
Optional Protocol to the International Covenant

on Civil and Political Rights

Alleged victim: The author

2. The author complains of a violation of article 14 (1) of the Covenant which
reads, in part, as follows:

"1. • •• In the determination of ••• his rights and obligations in a suit at
law, everyone shall be entitled to a fair and public hearing by a competent,
independent and impartial tribunal established by law ••• "

State party concerned: Italy

Decision on admissibility

adopts the following:

Meeting on 31 March 1983,

~ubmitted by: C. A. [name deleted]

Date of communicatiqn: 26 June 1982

3.1 The author has a university degree in "naval mechanical engineering w• In
1972-1973, he took a special course to qualify as a teacher in a number of fields
reLating to his academic qualifications. He was successful in the final
examinations. Howe· .. ~r, he received from the Interregional Education Office for
Lazio and Umbria a certificate, dated 16 November 1973, authorizing him to teach
"mechanical technology" only. The author felt that the certificate, as formulated,
unduly restricted his professional activities and that this caused him considerable
prejudice.

1. The author of the communication, dated 26 June 1982, is C. A., an Italian
citizen living in Italy.

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and Political Rights,

3.3 On 9 September 197c he appealed to the President of the Republic through an
exceptional (administrative) recourse procedure. By Presidential Decree of
26 January 1979 the appeal was rejected.

3.2 On 20 May 1976, he appealed to the Interregional Education Office in order to
have his certificate changed, but his appeal was rejected by an administrative
decision in accordance with Presidential Decree No. 1199 of 24 November 1971. A
second appeal made through official channels on 9 June 1976 remained unanswered.



3.4 On 20 July 1979, he appealed again to the President of the Republic, through
the Ministry of Public Education, in order to obtain the repeal of the Presidential
Decree of 26 January 1979. By Presidential Decree of 8 July 1981, this second
appeal was rejected and the Ministry of Public Education provided the author with a
copy of the Decree on 1 March 1982.

3.5 The author submits that domestic remedies have thus been exhausted. There is
no indication that the same matter has been submitted to another procedure of
international investigation or settlement.

4.1 The author states that the objective of his communication is not to seek a
remedy for the prejudice caused to him by the decisions of the administrative
authorities to limit the scope of his professional activities. On the other hand
he requests the Committee to consider first the claim that Presidential Decree
No. 1199 of 24 November 1971 is not in conformity with article 14 (1) of the
Covenant and also violates article 113 of the Italian Constitution. This Decree
establishes recourse procedures in administrative matters, inclUding the
exceptional procedure by way of appeal to the President of the Republic. The
author claims that the Decree excludes the possibility for those who choose to
appeal through the exceptional procedure to have their rights determined in a suit
at law before a judicial tribunal. (Article 8 of Presidential Decree No. 1199 lays
down that when an appeal is made against an administrative decision through a
jurisdictional procedure ("ricorso giurisdizionale") the same appeal cannot be
dealt with under the exceptional procedure.)

4.2 Secondly, the author claims that Decree No. 1199 does not guarantee the
competence, the independence and the impartiality of the organ called upon to
decide on the legitimacy of an administrative decision which, in the case of the
exceptional procedure, is the Council of state. (The Council of State is,
according to article 100 of the Italian Constitution, "an advisory organ on
judicial-administrative matters and ensures the legality of public administration".)

4.3 Thirdly, the author claims that the exceptional procedure to appeal to the
President of the Republic does not respect the right of everyone to be entitled to
a fair and pUblic hearing.

4.4 Finally, the author claims that, in general, legal prov1s10ns dealing with
exceptional recourse proceaures in the field of administration are not in
conformity with the provisions of the Covenant.

5. Before considering any claims contained in a communication, the Human Rights
Committee shall, in accordance with rule 87 of its provisional rules of procedure,
decide whether or not it is admissible under the Optional Protocol to the Covenant.

6. The Human Rights Committee observes that, according to the author's own
submission, it was open to him to pursue his case by means of proceedings before
domestic courts. Instead, he chose to avail himself of the procedure by way of
appeal to the President of the Republic. In these circumstances, the author cannot
validly claim to h~ve been deprived of the right guaranteed under article 14 (1) of
the Covenant to have the determination of "rights ••• in a ~uit at law~ made by a
competent, independent and impartial tribunal. Without having to determine whether
article 14 (1) is at all applicable to a dispute of the present nature, the Human
Rights Committee therefore decidest

That the communication is inadmissible.

-238-

Submitt

Alleged

State I:

Date 01

Th
Covenal1

Me

adopts

1. Th
medical
Rights
detaine
his own

2. Th
article
L. A. i
has bee
have th
prisone
Human B

3. Be
Committ
decide

4. Ar
Civil a
victims
communi
establi
submitt
the aut



ANNEX XXVI

Decision of the Human Rights Committee under the
Optional Protocol to the International Covenant

on Civil and Political Rights

concerning

Communication No. 128/1982

Submitted by: L. A., on behalf of U. R. [names deleted]

Alleged victim~ U. R.

State party concerned: Uruguay

Date of communicatioQ: 7 October 1982

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and Political Rights,

Meeting on 6 April 1983,

adopts the following:

Decision on admissibility

1. The author of the communication, dated 7 OCtober 1982, is L. A., a Swedish
medical doctor residing in Sweden. He submits the communication to the Human
Rights Committee, on behalf of U. R., a uruguayan medical student, who is presently
detained in Libertad prison, Uruguay, and is unable to present the communication on
his own behalf.

2. The author alleges that U. R. is a victim of a breach by uruguay of
articles 9, 10 and 14 of the International Covenant on Civil and Political Rights.
L. A. indicates that, as a member of a Swedish branch of Amnesty International, he
has been working on the case, without avail, since 27 March 1980. He claims to
have the authority to act on behalf of U. R. because he believes -that every
prisoner treated unjustly would appreciate further investigation of his case by the
Human Rights Committee".

3. Before considering any claims contained in a communication, the Human Rights
Committee shall, in accordance with rule 87 of its provisional rules of procedure,
decide whether or not it is admissible under the Optional Protocol to the Covenant.

4. Articles 1 and 2 of the Optional Protocol to the International Covenant on . :,1,1

Civil and Political Rights provide that individuals who themselves claim to be 1
victims of violations of any of the rights set forth in the Covenant may submit ',' :.~:.
communications to the Human Rights Committee. The Human Rights Committee has j
established through a number of decisions on admissibility that a communication
submitted by a third party on behalf of an alleged victim can only be considered if
the author justifies his authority to submit the communication. With regard to the
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present communication, the Committee cannot accept on the basis of the informationbefore it that the author has any authority to submit the communication on behalfof the alleged victim.

The Human Rights Committee therefore decides:

That the communication is inadmissible.
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n ANNEX XXVII

Decision of the Human Rights Committee under the
Optional Protocol to the International Covenant

on Civil and POlitical Rights

concerning

Communication No. 129/1982

Submitted by: I. M. [name deleted]

Alleged victim: The author

State party concerned: Norway

Date of communication: 25 October 1982

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and POlitical Rights,

Meeting on 6 April 1983,

adopts the following:

Decision on admissibility

1. The author of the communication, dated 25 October 1982, is I. M. a naturalized
Norwegian citizen, born in South Africa on 6 July 1934, and at present :living in
Moss, Norway. The author is a medical doctor who claims that the town of Oslo, and
particularly its tax office, has perpetrated against him various acts and omissions
which allegedly were based on racial discrimination and which all led to his being
overtaxed in the years 1974 to 1979. He states that all his efforts before the
Oslo tax authorities to have the alleged excess taxes rescinded or reduced have
remained without avail and that he, therefore, requests the Human Rights Committee
to consider the matter, in order to obtain for him the relief sought.

2. The author complains that, owing to the failure of the tax authorities to
assist him in completing his tax forms for income tax, these forms were incomplete
and, as a consequence, his tax deductible income was not adequately taken into
account. He specifies that too little tax deduction was accorded for car expenses
in connection with house calls. He claims that his Norwegian-born colleagues
received more assistance than he did and that they had to complete their forms each
year by 15 February, whereas he was requested to complete his forms by 31 January
each year. He maintains that this put him at a serious disadvantage, because he
did not have the additional two weeks to fill out the complex tax forms. The
author also complains that the town of Oslo did not provide him with low-rent
housing when he applied for it in 1974-1975 and that he was only offered such
housing in 1979. The author claims that the failure of the Oslo authorities to
provide him with low-rent accommodations contributed to his paying high taxes.
There is no explanation as to how the author arrives at that conclusion.
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4. Before considering any claims contained in a communication, the Human RightsCommittee shall, in accordance with rule 87 of its provisional rules of procedure,decide whether or not it is admissible under the Optional Protocol to the Covenant.

r"~"--'--~C='=_C=-_C'C~_C~=-~ --~ -,~

'I 3. The author does not specify the provisions of the Covenant alleged to have"I been violated. He claims that domestic remedies have been exhausted and states
~",' that the same matter has not been submitted to another procedure of international~ investigation or settlement •
.~

,~
, .

5. The Human Rights Committee, after careful examination of the communication, isof the opinion that the communication does not reveal any evidence of violation ofany of the civil and political rights referred to in the Covenant. In particular,the Committee would point out that the assessment of taxable income and allocationof houses are not in themselves matters to which the Covenant applies~ fior is thereany evidence in substantiation of the author's claim to be a victim of racialdiscrimination.

In the light of the above, the Human Rights Committee concludes that thecommunication is incompatible with the provisions of the Covenant and, inaccordance with article 3 of the Optional Protocol, decides:

That the communication is inadmissible.
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ANNEX XXVII I

Decision of the Human Rights Committee under the
Optional Protocol to the International Covenant

on Civil and Bolitical Rights

concerning

Communication No. 130/1982

Submitted by: J. S. [name deleted]

Alleged victim: The author

State party concerned: Canada

Date of communication: 14 December 1982

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and Political Rights,

Meeting on 6 April 1983,

adopts the following:

Decision on admissibility

1. The communication, dated 14 December 1982, is submitted by J. S., a resident
of Canada, through her legal representative, C. R. It is alleged that J. S. has
been denied the right to have legal assistance without payment, in violation of
article 14 (3) (d) of the International Covenant on Civil and Bolitical Rights.

2. On 17 June 1980, J. S. was sentenced to life imprisonment for second degree
murder in British Columbia. Pending her appeal to the British Columbia Court of
Appeal, Ms. S. was incarcerated in Vancouver, British Columbia. Her appeal was
dismissed in August 1981 and she was transferred to the Prison for Women in
Kingston, Ontario. She had not lived in Ontario before. Ms. S. retained C. R. of
Toronto, Ontario, to act as her counsel before the Supreme Court of Canada. The
appeal was heard in the Supreme Court of Canada in November 1982, with Mr. R.
acting as counsel for Ms. S.

3. The claim concerning the alleged breach of article 14 (3) (d) of the Covenant
relates to J. S.'s efforts to obtain legal aid for the purpose of her appeal to the
Supreme Court of Canada. In August 1981, she applied for a legal aid certificate
from the legal aid authority in Ontario (Ontario Legal Aid Plan). The application
was rejected, as Ms. S. was not considered to be "a person ordinarily resident R in
Ontario and also because the legal aid authority in British Columbia (Legal
Services Society of British C~lumbia) had already offered to pay Mr. C. R., as
legal counsel for Ms. S. before the Supreme Court of Canada. Mr. R. maintains
that, notwithstanding the offer of the legal aid authority in British Columbia, it
would, in his opinion, both ble illegal for the Legal Services Society of British
Columbia to offer him payment and for him to accept, as he is not entitled to
practise law in British Columbia.
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4. J. S. then applied to the Supreme Court of Ontario for judicial review of the
decision of the Ontario Legal Aid Plan to refuse to issue a certificate for legal
aid to her. The application was heard in September 1982 and was successful. The
Supreme Court of Ontario set aside the decision of the Ontario Legal Aid Plan and
ordered that Ms. S.'s application for a legal aid certificate be reconsidered.
However, the author of the communication indicates that the present status of this
matter is that the Ontario Legal Aid Plan "is applying for leave to appeal to the
Court of Appeal".

5. Before considering any claims contained in a communication, the Human Rights
Committee shall, in accordance with rule 87 of its provisional rules of procedure,
decide whether or not it is admissible under the Optional Protocol to the Covenant.

6. As to the question whether legal aid should have been granted by the Ontario
Legal Aid Plan, the Human Rights Committee notes that the matter is still,
according to the information before it, sub judice. Domestic remedies have
therefore not yet been exhausted as required by article 5 (2) Cb) of the Optional
Protocol. The Human Rights Committee further notes that Ms. S. was in fact
represented by legal counsel of her own choosing in the proceedings before the
Supreme Court of Canada and that the legal aid authority in British Columbia had
offered to pay the counsel chosen by her. Consequently, the Committee is unable,
in any event, to find that there are grounds substantiating the allegation of
violation of article 14 (3) Cd) of the Covenant.

The Human Rights Committee therefore decides:

That the communication is inadmissible.
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ANNEX XXIX

Decision of the Human Rights Committee under the
~tional Protocol to the International Covenant

on Civil and POlitical Rights

concerning

Communication No. 136/1983

Submitted by: X. (a non-governmental organization) on behalf of S. G. F.
[names deleted]

Alleged victim: S. G. F.

State party concerned: Uruguay
\

Date of communication: 5 February 1983 (date of initial letter)

The Human Rights Committee, established under article 28 of the International
Covenant of Civil and POlitical Rights,

Meeting on 25 July 1983,

adopts the following:

Decision on admissibility

1. The author of the communication (initial letter dated 5 February 1983 and
further submission dated 16 June 1983) is X (a non-governmental organization). It
submits the communication on behalf of S. G. F., a Uruguayan national presently
living in Sweden. The organization states that the request of S. G. F. for it to
act on her behalf was made through close friends living in France whose identity,
however, it felt unable to disclose. No written evidence with regard to the
authority of the organization to act on behalf of the alleged victim has been
provided. The author alleges that S. G. F. is a victim of a breach by Uruguay of
articles 7, 9, 10 and 14 of the International Covenant on Civil and POlitical
Rights.

2. Before considering any claims contained in a communication, the Human Rights
Committee shall, in accordance with rule 87 of its provisional rules of procedure,
decide whether or not it is admissible under the Optional Protocol to the COvenant.

3. Articles land 2 of the Optional Protocol to the International Covenant on
Civil and POlitical Rights provide that individuals who themselves claim to be
victims of violations of any of the rights set forth in the Covenant may submit
communications to the Buman Rights Committee. The Human Rights Committee has
established through a number of decisions on admissibility that a communication
submitted by a third party on behalf of an alleged victim can only be considered if
the author justifies his authority to submit the communication. With regard to the
present communication, the Committee cannot accept on the basis of the information
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Decision of the Human Rights Committee under the
Optional Protocol to the International Covenant

on Civil ~nd POlitical Rights

concerning

Communication No. 137/1983

Submitted by: X. (a non-governmental organization) on behalf of J. F.
[names deleted]

Alleged victim: J. F.

State party concerned: Uruguay

Date of communication: 5 February 1983 (date of initial letter)

~.

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and Fblitical Rights,

Meeting on 25 July 1983,

adopts the following:

Decision on admissibility

1. The author of the communication (initial letter dated 5 February 1983 and
further submission dated 16 June 1983) is X (a non-governmental organization). It
submits the communication on behalf of J. F., a Uruguayan national at present
detained at Libertad prison in Uruguay. The organization states that the
communication is submitted at the request of J. F.'s wife, S. G. F., a Uruguayan
national living at present in Swed~n, and that this request has been made through
close friends whose names it is unable to reveal. No written evidence with reqard
to the authority of the organization to act at the request of S. G. F. on behalf of
J. F. has been provided. The author alleges that J. F. is a victim of a breach by
Uruguay of articles 7, 9, 10, 14 and 15.

2. Before considering any claims contained in a communication, the Human Rights
Committee shall, in accordance with rule 87 of its provisional rules of procedure,
decide whether or not it is admissible under the Optional Protocol to the Covenant.

3. Articles 1 and 2 of the Optional Protocol to the International Covenant on
Civil and POlitical Rights provide that individuals who themselves claim to be
victims of violations of any of the rights set forth in the Covenant may submit
communications to the Human Rights Committee. The Human Rights Committee has
established through a number of decisions on admissibility that a communication
submitted by a third party on behalf of an allegQd victim can only be considered if
the author justifies his authority to submit the communication. With regard to the
present communication, the Committee cannot accept on the basis of the information
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before it that the author has the necessary authority to submit the communiqation
on behalf of the alleged victim.

The Human Rights Committee therefore decides.

That the communication is in~dmissible.
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ANNEX XXXI

Response, dated 6 June 1983, of the Government of Canada to the
views adopted by the Human Rights Committee on 30 July 1981

concerning

Communication No. 24/1977* Sandra Love1ace

1. On 19 November 1982, the Secretary-General of the united Nations, in
accordance with the request of the Human Rights Committee, at its seventeenth
session, informed Canada of the Committee's wish to receive any pertinent
infomration on measures taken by Canada in respect of the views adopted by
the Human Rights Committee, on 30 July 1981, in regard to communication
No. R. 6/24. a/ In resonse to this request, Canada provides the following
information: -

Information on measures taken with respect to communication No. R.6/24

Introduction

2. In her communication to the Human Rights Committee on 29 December 1977,
pursuant to the Optional Protocol to the International Covenant on Civil and
Bolitical Rights, Sandra Lovelace indicated that on 23 May 1970 she lost her Indian
status upon marrying a non-Indian, as a result of the operation of s.12(1) (b) of
the Indian Act, R.S.C. 1970 c. 1-6. Section 12 (1) (b) reads as follows:

12. (1) The following persons are not entitled to be registered [as Indians],
namely

(b) a woman who has married a person who is not an Indian

Sandra Lovelace therefore claimed to be a victim of a violation of the rights set
forth in articles 2(1), 3, 23(1) and (4), 26 and 27 of the International Covenant
on Civil and Bolitical Rights.

3. However, because she had lost her Indian status before the Covenant and
Optional Protocol came into eff~ct in Canada on 19 August 1976, the Committee
declined to consider whether article 26 of the Covenant, which guarantees the right
to equality before the law and the equal protection of the law, had been violated
(see para. 18 of the views it adopted in regard to communication No. R. 6/24). !I
Also, it held that the rights aimed at protecting family life and children were
only indirectly at stake and, therefore, it did not find there to have been a

* The numbering system was changed at the eighteenth session of the
Committee. Previously, the reference number of each case referred, in addition to
the serial number of the case in the register, to the number of the list of
communications in which it was summarized (e.g., R. 6/24) and not to the year of
registration.
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"The Federal Government's position on the issue is perfectly clear. We are
committed to bring in amendments to the [Indian] Act that will end
discrimination based on sex. An.integral part of that commitment is to
proceed to the drafting of amendments only after full and open consultation
with the Indian people."
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Response of Canada to the viaws of the Human Rights Committee

(a) Amendment of the Indian Act

contravention of article 23 (idem.). However, it concluded that the effects of her
loss of status occurring after the Covenant came into force on her right to live on
the reserve, a right which she desired to exercise because of the dissolution of
her marriage, resulted in the particular circumstances of her case in a
contravention of article 27 of the Covenant (see para. 17 of its views). !I In
particular, it held that the author of the communi~ation had been denied the right,
guaranteed by article 27, to persons belonging to minorities to enjoy her own
culture and to use her own language in community with other members of her group.

4. Although Canada was not found to be in contravention of article 26 of the
Covenant by the Human Rigths Committee, it nevertheless appreciates the concern of
Indian women, and, indeed, of many other persons in Canada and elsewhere in the
international community, that s.12(1) (b) of the Indian Act may constitute
discrimination on the basis of sex. It notes that, in a recent communication to
the Human Rights Committee brought by Paula Sappier Sisson, the issue has again
been raised of whether s.12(1) (b) of the Indian Act contravenes article 26 of the
Covenant, in this case by a woman who married a non-Indian after the coming into
force of the Covenant. Also, as a result of the decision of the Human Rights
Committee in regard to communication No. R. 6/24 !I brought by Sandra Lovelace,
Canada is anxious to amend the Indian Act so as to render itself in fuller
compliance with its international obligations pursuant to article 27 of the
International Covenant on Civil and Fblitical Rights.

5. Canada is committed to the removal from the Indian Act of any provisions which
discriminate on the basis of sex or in some other way offend against human rightsJ
it is also desirous that the Indian community have a significant role to play in
determining what new provisions on Indian status the Indian Act should contain.

6. The issue of how Indian status should be defined in the Indian Act is,
however, a matter of considerable controversy amongst Indian peopla:--In order to
expedite the amendment of the Indian Act, a Parliamentary Sub-Committee on Indian
Women and the Indian Act was formed on 4 August 1982. This Sub-Com~ittee conducted
five days of hearings, in which it heard the testimonry of 41 witnesses, most of
whom w~re Indian persons. The Sub-Committee was addressed on 8 September 1982 by
~he Honourable John C. Munro, Minister of Indian Affairs and Northern Development,
who made at that time the following statement:

7. On 21 September 1982, the Sub-Committee tabled its report, a copy of which is
appended to the present document for the consideration of the Human Rights
Committee. BI It recommended among other things that the Indian Act should be
amended~sO that Indian women no longer lose their Indian status upon marrying
non-Indi~ns (p. 39 of the report), and that Indian women who had previously lost
their status should upon application, be entitled to regain it {pp. 40-41 of the
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report). Moreover, it recommended that persons who regain their Indian status also
be entitled to regain their band membership (pp. 40-41 of the report), in which
case they will be entitled to live on the reserve and participate in the life of
the Indian community. The Sub-Committee also recommended that Poarliament provide
sufficient funds to make these measures of reinstatement feasible (pp. 41-42 of the
report).

8. The report was greeted favourably by the Minister of Indian Affairs and
Northern Development, although he expressed some concern that many interested
Indian people had not had a chance to appear before the Sub-Committee. He
reiterated, however, the view of Canda that the amendment of the Indian Act so as
to remove any provisions discriminating on the basis of sex is a matter of
urgency. The necessary steps are now being taken to develop legislation to amend
the Indian Act.

(b) Enactment of the Canadian Charter of Rights and Freedoms

9. In April 1982, ~he Canadian Charter of Rights and Freedoms came into effect as
part of the constitution of Canada. A copy of the Charter is appended to this
document for the consideration of the Human Rights Committee. ~ Section 15(1) of
the charter, which comes into effect in April 1985, reads as follows:

"15.(1) Every individual is equal before and under the law and has the right
to the equal protection and equal benefit of the law without discrimination
and, in particular, without discrimination based on race, national or ethnic
origin, colour, religion, sex, age or mental or physical disability.-

Thus, as of April 1985, there will be an available domestic remedy in Canada for
persons who feel they have been discriminated against on the basis of sex by
federal laws. The enactment of the charter is an indication of the reality of
Canada's respect for human rights, and provides an additional reason for Canada to
bu anxious to amend any laws which offend against human rights. The Federal
Government is at present undertaking a review of all its legislation to ensure that
any laws which are inconsistent with the charter are amended or repealed.

10. Sections 27 and 28 of the charter, already in effect, are also of relevance to
any claim by an Indian woman that her human rights have been violated by s.12(1) (b)
of the Indian Act. Section 27 is a constitutional. recognition of the value of the
diverse cultural heritages of Canadians, and s.28 espouses the principle of
equality between men and women. These sections read as follows:

"27. This Charter shall be inter~teted in a manner consistent with the
preservation and enhancement of the mu1ticu1tural heritage of Canadians.

"28. Notwith~tanding anything in this Charter, the rights and freedoms
referred to in it are guaranteed equally to male and female persons."

11. There are also provisions of the Constitution Act, 1982 (of which the charter
comprises Part I) which indicate Canada's respect for the inteqrity of its native
peoples. Thus, s.25 of the charter reads as follows:

"25. The guarantee in this Charter of certain rights and freedoms shall not
be construed so as to abrogate or derogate from any aboriginal, treaty or
other rights or freedoms that pertain to the aboriginal peoples of Canada
including
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35.(4) Notwithstanding any other prOVISIon of this Act, the aboriginal and
treaty rights referred to in subsection (1) are quaranteed equally to male and
female personso

835.(1) The existing aboriginal and treaty rights of the aboriginal peoples
of Canada are hereby recognized and affirmed.

8(a) Any rights or freedoms that have been recognized by the Royal
Proclamation of OCtober 7, 1763,

8(2) In this Act, 'aboriginal peoples of Canada' includes the Indian,
Inuit and Metis peoples of Canada. 8

R(b) Any rights or freedoms that may be acquired by the aboriginal
peoples of Canada by way of land claim settlemento 8

Part 11 of the Constitution Act, 1982 is entitled -Rights of the Aboriginal Peoples
of Canada ft

, and is comprised by s.35, which reads as follows:

And Part IV of the Act, entitled 8Constitutional Conference8, requires canada to
convene a constitutional conference on matters affecting native peoples. Tbis
conference was held on 15 and 16 March 1983. At this conference, the Minister of
Indian and Northern Affairs confirmed his intention to move forward as quickly as
possibly with the process to amend the Indian Act and eliminate offensive
sections. Furthermore, a Constitutional Accord on Aboriginal Rights was signed by
the federal and provinicial governments with the participation of aboriginal
groups. In the Accord it was agreed to hold a further conference on aboriginal
matters within the year. It was also agreed to take the necessary step to amend
section 35 of the Constitution Act, 1982, set out above, so as to include the
principle of equality between men and women in regard to aboriginal and treaty
matters in the following terms:

12. Article 2 (3) (a) of the Covenant requires that States parties ensure that
there are effective remedies for any persons whose rights or freedoms, as
recognized in the Covenant, have been violated, notwithstanding that the violation
bas been committeed by persons acting in an official capacity. Sections 24(1) and
32(1) of the Canadian Charter of Rights and Freedoms bring Canada into compliance
with this aspect of the Covenant. They read as follows:

~....;",;;;-;~;;"::~:::-::L::~'::':'~....I:.~J'?GT--':"~':"--_.=:c.-==:2.~-=::::=-~====-==.:==":=::--=.:=-=-.::::.:-==-=~__-..-_-~_:-==--::.-:.::.::.:.-::- ~=~~-=-.:::::::.':"-:...":'.:.......:.:=--=:-::.~=~ __ :..:::=-
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824.(1) Anyone whose rights or freedoms, as guaranteed by this Charter, have
been infringed or denied may apply to a court of ~ompetent jurisdiction to
obtain such remedy as the court considers appropriate and just in the
circumstanc<'"'s.

832.(1) This Charter applies

-(a) to the Barliament and Government of Canada in respect of all
matters within the authority of Parliament including all matters relating to
the Yukon Territory and Northwest TerritoriesJ

8(b) to the legislature and government of each province in respect of
all matters within the authority of the legislature of each provinceo-
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13. Thus, the Constitutional Act, 1982 is a legal expression, in an effective
manner, of the aims of Canada to end discrimination and to respect aboriginal
rights and freedoms. These are the same aims expressed by the Minister of Indian
Affairs and Northern Development in the passage quoted above in regard to the
amendment of the Indian Act.

Conclusion

14. Canada has responded, in a constructive and responsible manner, to the views
communicated to it by the Human Rights Committee in regard to communication
No. R. 6/24. !I It has taken substantial steps towards amending s.12(1) (b) of the
Indian Act and, indeed, other sections of the Indian Act which may discriminate on
the basis of sex or otherwise offend against hum~n rights, and remains committed to
the amendment of these sections in the near future.

15. Also. in April 1982, the Canadian Charter of Rights and Freedoms came into
effect and it contains important guarantees of fundamental rights and freedoms in
Canada. In particular, s.15, when it comes into effect in April 1985, will provide
an effective remedy fOr anyone who alleges that his or her rights to equality
before the law and the equal protection of the law have been violated by federal
legislation, and other sections of the charter reflect Canada's respect for ethnic
and aboriginal rights.

Notes

!I Official Records of the General Assembly, Thirty-sixth Session,
Supplement No. 40 (A/36/40), annex XVIII.

The text of the enclosure is kept in the Secretariat files.
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ANNEX XXXII

1
J

1

Response, dated 15 June 1983, of the Government of Mauritius to
the views adopted by the Human Rights Committee on 9 April 1981

concerning

Communication No. 35/1978* S. Aumeeruddy-Cziffra et al.

1. The Ministry of External Affairs, Tourism and Emigration ••• has the honour to
refer to the views expressed by the Human Rights Committee under article 5 (4) of
the Optional Protocol to the Covenant on Civil and Bolitical Rights with regard to
Communication R. 9/35 !I.

2. It will be recalled that, in the light of the facts found by the Human Rights
Committee as a result of Communication R. 9/35, the Committee held the view that
the Immigration (Amendment) Act of 1977 and the Deportation (Amendment) Act of 1977
were discriminatory in their effects against those three of the nineteen co-authors
of the communication who were married to foreign nationals and that the provisions
of the two Acts consequently resulted in violations of articles 2 (1), 3 and 26 of
the COvenant in relation to its articles 17 (1) and 23 (1).

3. It will also be recalled that the Committee expressed the view that Mauritius,
as a State party to the Covenant, should adjust the provisions of those laws so as
to remedy the situation.

4. The Ministry of External Affairs, Tourism and Emigration has the honour to
request the Secretary-General to inform the Human Rights Committee that the two
impugned Acts have now been amended by the Immigration (Amendment) Act of 1983
(Act. No. 5 of 1983) and the Deportation (Amendment) Act of 1983 (Act. No. 6 of
1983) which were passed by Parliament on Women's Day, 8 March 1983, so as to remove
the discriminatory effects of those laws on grounds of sex.

Notes

* The numbering system was changed at the eighteenth session of the
Committee. Previously, the reference number of each case referred, in addition to
the serial number of the case in the register, to the number of the list of
communications in which it was summarized (e.g., R. 9/33) and not to the year of
registration.

!I Official Records of the General- Assembly, Thirty-sixth Session,
Supplement No. 40 (A/36/40), annex X~II.
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Response, dated 20 June 1983, of the Government of Finland to the
views adopted by the Human Rights Committee on 9 April 1981

concerning

Communication No. 40/1978* E. J. Hartikainen and
other members of the Union of Free Thinkers

1. With regard to questions relevant to the views of the Human Rights Committee
concerning communication No. R. 9/40, ~/ the Ministry of Education has given the
following report:

2. On the basis of the report of the working group established by the National
Board of Education mentioned in paragraph 9.3 of the decision of the Committee, ~/

the Board confirmed on 17 June 1981 the contents of the instruction of ethics and
the history of religions for comprehensive schools. The working group had
consulted the Union of Free Thinkers in Finland in a letter on 27 October 1980.

3. Paragraph 16 (3) of the Comprehensive School Statute (No. 443 of 26 June 1970)
to which reference was made in paragraph 10.4 of the decision of the Committee, ~/

was revised on 16 April 1982 (No. 296, see annex) to correspond to the formulation
of paragraph 6 of the School System Act (No. 467 of 26 July 1968). The amended
text is' as follows:

RInstruction on ethics and the history of religions referred to in
paragraph 6 (2) of the School System Act shall be given for a period
equivalent of at least one weekly lesson to five or more pupils who have been
exempted from the general instruction of religion in the school and who are
unable to show that they are receiving comparable instruction outside the
school. ..

4. The National Board of Education has taken the following further measures to
solve the problems cited in paragraph 10.5 ~ of the decision of the Committee:

(1) The Board of Education has made an allocation as of 3 March 1981 allowing
a senior official to be specially employed for 40 days a year to inspect the
instruction of ethics and the history of religions.

(2) On 4 March 1981, the Board of Educati~n charged the working group on
ethics and the history of religions, established on 16 January 1979, with a
further assignment to draw up a teachers' guide and to present proposals and
make studies with a view to develop the instruction of ethics and the history
of religions.

* The numbering system was changed at the eighteenth session of the
Committee. Previously, the reference number of each case referred, in addition to
the serial number of the case in the register, to the number of the list of
communications in which it was summari~ed (e.g., R. 9/40) and not to the year of
registration.
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(3) In an effort to intensify the training of teachers of the subject, the
Board of Education organized in November-December 1982 a workshop .on how to
improve teaching of ethics and the history of religions.

i. Notes

!I Official Records of the General Assembly, Thirty-sixth Session,
I. Supplement No. 40 (A/36/40), annex XV.
I .

it

l",.
;'

-256-

,
1-:
!
f.



....._---- ..._--..,-_.~_._~--
~~. "~-'-'-'_.-._---'--- _.,-~..- .... ---' ._._~-~ _._-------- .•_<-~_._:- - ~~-

, the
ow to

ANNEX XXXIV

List of Committee documents issued

A. Seventeenth session

Documents issued in the general series

CCPR/C/27 Provisional agenda and annotations 
seventeenth session

i
./

CCPR/C/SR.383-409 and corrigendum Summary records of the seventeenth session

C. Nineteenth session

CCFR/C/l/Add.60 Initial report of Lebanon

Initial report of Peru

Supplementary report of Nicaragua
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B. Eighteenth session

CCPR/C/28 Consideration of reports submitted by
States parties under article 40 of the
Covenant - Second periodic reports of
States parties due in 1983: Note by the
Secretary-General

CCPR/C/SR.437-464 and corrigendum Summary records of the nineteenth session

CCPR/C!SR.4l0-436 and corrigendum Summary records of the eighteenth session

CCPR/C/2/Add.6 Reservations, declarations, notifications
and communications relating to the
International Covenant on Civil and
Political Rights and the Optional
Protocol thereto

CCP.R/C/26 Consideration of reports submitted by
States parties under article 40 of the
Covenant - Initial reports of States
parties due in 1983: Note by the
Secretary-General

CCPR/C/25 Provisional agenda and annotations 
eighteenth session

CCPR/C/29 Provisional agenda and annotations 
nineteenth session

Documents issued in the general series

CCPR/C/6/Add.9

CCPR/C/14/Add.3

83-23194 0817-20q (E)I

~

r.

i:

;:

L:
t

!
!
';

I:
I~
t.

t:



23194-September 1983-3,82502500

.~l r'~1 dJ~,> J.,..,..,l14
. ,.lw, .l...,~ ..,. ~).rll JPJ ~u:.J'..r ,~, ,...'\11 ~IJ>'-'.J'- J~I J..-.

. ~..,. JI !I)",.r' .j c-:-"""';' ;~1 ,...'\11· )I...sl,i

Les publications des Nations Unies sont en vente dans les Iibrairies et les agences
depositaires du mondc entier. Informez-vous aupres de votre libraire ou adressez·vous
a : Nations Unies. Section des ventes, New York ou Geneve.

COMMENT SE PROCURER LES PUBLICATIONS DES NATIONS UNIES

KAK nO.'1Y'IHTb H3,'(AHHH oprAHH3AU:HH Ofi"bEJJ:HHEHHhIX HAU:HR

tnfiiJ aq.utH~·OOili ~~

~jH~I!J~~ff~1!!: 'I!~lt!!1l\J ~J6rot.HUJ:l$}ti ~Wo "JioJ ~J6~loJsli."'tHtl!H!'J9ltfl r<iDJIIHtOOlAl!Hllo

HOW TO OBTAIN UNITED NATiONS PUBLICATIONS

Unite I Nations publications may be obtained from bookstores and distributors
throug-hout the world. Consult your bookstore or write to: United Nations. Sales
Section. New York or Geneva.

Las publicaciones de las Naciones Unidas estan en venta en librerias y casas dish·i·
buidoras en todas partes del mundo. Consulte a su librero 0 dirijase a: Naciones
Unidas. Secci6n de Ventas. Nueva York 0 Ginebra.

H3t:\aHHH OnraHH3aUHH 06"bCt:\HHCHHbIX HaUHI'i MOlKHO KynHTb B KHHlKHblX Mara
3HHax H arCHTCTBax BO BCCX paHoHax MHpa. HaBot:\HTC cnpaBKH 06 H3t:\aHHHx B
BaUlCM KHHlKHOM Mara3HHC H,lH nHUlHTC no at:\pccy: OpraHH3aUHH 06"bCt:\HHCHHbIX
HaUHH, CCKUHH no npoAalKc H3t:\8HHii, HblD-l'I0PK HnH )l{cHcBa.

COMO CONSEGUlR PUBLlCACIONES DE LAS NACI0NES UNIDAS

Litho in United Nations, New York

I

n

s

on

n




