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I. ORGANIZATIONAL AND OTHER MATTERS

A. States parties to the Covenant

1. As at 24 July 1987, the closing date of the thirtieth session of the

Human Rights Committee, there were 86 States parties to the International Covenant
on Civil and Political Rights and 38 States parties to the Optional Protocol to the
Covenant, both adopted by the General Assembiy in resolution 2200 A (XXI) of

16 December 1966 and opened for signature and ratification in New York on

19 December 1966. Both instruments entered into force on 23 March 1976 in
accordance with the provisions of their articles 49 and 9 respectively. Also as at
24 July 1987, 21 States had made the declaration envisaged under article 41,
paragraph 1, of the Covenant, which cawe into force on 28 March 1979.

2. A list of States parties to the Covenant and to the Optional Protocol, with an
indication of those that have made the declaration under article 41, paragraph 1,
of the Covenant is contained in anr x I to the present report.

3. Reservations and other declarations have been made by a number of States

parties in respect of the Covenant and/or the Optional Protocol. These
recservations and other declarations are set out verbatim in document CCPR/C/2/Rev.l.

B. Sessions and agendas

4q. Because of the financial crisis of the United Nations, the Human Rights
Committee was obliged to cancel the session scheduled to be held from 20 October t
7 November 1986 and therefore has held only two, instead of the customary three,
sessions since the adoption of its last annual report. The work of the Comittee
suf fered some reqrettable delays as a result. The twenty-ninth session (702nd to
729th meetings) was heid from 23 March to 10 April 1987 and the thirtietn session
(730th to 757th meetings) from 6 to 24 July 1987. Although the Committee's sp.iing
session is usually held at United Nations Headquarters, New York, the Committee
agreed, in view of the financial crisis, that the venue of its twenty-ninth session

should be changed to the United Nations Office at Geneva. The thirtieth session
was also held at Geneva.

5. At the 753rd meeting, members of the Committee recalled that 10 years had
passed since the Committee had begun its work. They noted with appreciation that
the Committee's efforts during that period to fulfil its obligations under the
Covenant had met with the approval of the General Assembly and other organs of the
United Nations. 1In their view, the accomplishment of the Committee's tasks to date
was the result of the general support of States parties to the Covenant, the
constructive approach of the entire membership, including the effective
contributions made by former members, as well as the assistance provided by the
staff of the Centre for Human Rights,

C. Membership and attendance

6. At the 9th meeting of States parties, held a’ United Nations Headquarters,
New York, on 12 September 1986, nine members of tne Committee were elected, in
accordance with articles 28 to 32 of the Covenant, to replace those whose terms of



of fice were to expire on 31 December 1986. 1he following members were elected for
the first time: Mr. Nisuke Ando (Japan), Miss Christine Chanet (France),

Mr. Omran El-Shafei (Egypt), Mr. Joseph A. Mommersteeg (Netherlands) and

Mr. Bertil Wennergren (Sweden). Messrs, Cooray, Dimitrijevic, Ndiay: and

Prado Vallejo, whose terms of ~ffice were to expire on 31 December 1986, were
re-elected. A list of the members of the Committee in 1987 is given in annex II.

7. At its 729th meeting, the Committee expressed its appreciation to former
members, some of whom had been on the Committee since its inception, for the great
dedication and competence with which tlev had discharged their functions and for
their invaluable contribution to the work of the Committee.

8. All the members attended the twenty-ninth and thirtieth sessions.

D. Solemn declarations

9. At the 702nd meeting, twenty-ninth session, members of the Committee who were
elected or re-elected at the 9th meeting of States parties to the Covenant made a

solemn declaration, in accordance with article 38 of the Covenant, before assuming
their functions.

E. Election of officers

10. At its 702nd meeting, held on 23 March 1987, the Committee elected the
following officers for a term of two years in accordance with article 39,
paragraph 1, of the Covenant:

Chairman: Mr. Julio Prado vallejo
Vice~Chairmen: Mr, Joseph A. L. Cooray

Mr. Birame Ndiaye
Mr. Fausto Pocar

Rappor teur Mr. Vojin Dimitrijevic

11. The Committee expressed its deep appreciation to Mr. Andreas Mavrommatis, the
outgoing Chairman, for his leadership and outstanding contributions during the
Committee's first 10 years of existence, which had been vital to the Committee's
successful development and to ensuring the proper discharge of its mandate.

F. Working groups

12. As a temporary economy measure, the Committee decided that, instead of the
customary two pre-sessional working groups, only one should be established, in

accordance with rules 62 and 89 of its provisional rules of procedure, to meet

prior to the twenty-ninth and thirtieth sessions.

13. The Working Group was entrusted with the tasks of making recommendations to
the Committee regarding communications under the optional Protocol, preparing
concise lists of issues or topics concerning second periodic reports scheduled for
consideration at the Committee's twenty-ninth and thirtieth sessions, and



consideriny any dreft general comments that might be put before it. At the
twenty-ninth seusion, the Working Group's members were Mrs. Higgins and

Messrs. Movchan, Prado Valleijo and Wako. The Working Group met at the

United Nations office at Geneva from 16 to 20 March 1987, Mr. Prado Vallejo was
elected Chairman/Rapporteur. At the thirtieth session the Working Group was
composed of Messrs, Cooray, Dimitrijevic, El-Shafei, Pocar and Prado vallejo. It
met at the United Nations Office at Geneva from 29 June to 3 July 1987. Mr. Pocar
was elected Chairman/Rapportcur for natters relating to communications and

Mr. Cooray for those relating to article 40 of the Covenant.

14. In addition, in view of the cancellation of the Committee's fall session and
the need to deal on an urgent basis with certain communications received under the
Optional Protocol, a Special Working Group, consisting of the then Chairman of the
Committee, Mr. Mavrommatis, and Messrs. Graefrath and Pocar, met at the United
Nations Office at Geneva from 8 to 10 December 1986.

G. Miscellaneous

Twenty-ninth session

15. The Assistant Secretary-General for Human Rights informed the Committee of the
General Assembly's special plenary meeting, held on 3 November 1986, to commemorate
the twentieth anniversary of the adoption of the International Covenants on Human
Rights. He conveyed to the Committee the laudatory comments made by the
Secretary-General on that occasion regarding the Committee's pioneering role in
opening a new path in international co-operation on behalf of human rights and
regarding its significant contributions tn the further elaboration of international
human rights law. He noted that at its forty-third session the Commission on Human
Rights had also expressed satisfaction with the Committee's work and had
particularly welcomed its efforts to develop uniform standards for implementing the
provisions of the Covenant.

l6. The Assistant Secretary-General drew attentior to the increasing importance of
providing Governments with advisory services and technical assistance in the field
of human rights to facilitate their efforts to implement international human rights
norms. Whereas advisory services had hitherto been conceived as being mostly of a
general or promotional character, he noted that experience had revealed an acute
need for a more practical, action-oriented approach. Against that background, he
informed the Committee of the adoption by the Commission on Human Rights at its
forty-third session of resolution 1987/38, in which the Commission had requested
the Secretary-General "to establish and administer in accordance with the Financial
Regulations and Rules of the United Nations a voluntary fund for advisory services
and technical assistance in the field of human rights®., 1In that resolution the
Commission emphasized that the objective of such a voluntary fund would be the
provision of *additional financial support for practical activities focused on the
implementation of international conventions and other international instruments on
human rights®™ and authorized the Secretary-General to receive and solicit vocluntary
contributions to the fund for such purposes from sovernments, intergovernmental and
non jovernmental organizations and individuals. The Committee took note with
satisfaction of the foregoing information, as well as >f Commission resolution
1987/37, in which the Commission invited the Committee "to make suggestions and
proposals for the implementation ot advisory services®.



'17. The Assistant Secretary-General further informed the Committee that two
additional pilot trairing programmes dealing with the preparation and submission of
reports by States parties to the various inter' ational human rights conventions,
sponsored by the Centre for Human Rights and the United Nations Insti ute for
Training and Research (UNITAR), had been held since the Committee's
twenty-eighth session: a course for francophone West African countries held at
Dakar in Septembe:/October 1986, in co-operation with the Institute for Human
Rights and Peace of the University of Lakar and the Université des Mutants de
Gorée, and a course held at Manila in December 1986, in collaboration with the
University of Manila Law Centre and the Presidential Commission onr Human Rights,
for the benefit of countries in South-East Asia and the Pacific - both with the
participation of present or former members of the Committee.

18. 1In addition, the Assistant Secretary-General €for Human Rights informed the
Committee of General Assembly resolution 41/94 of 4 December 1986, concerning the
Second Decade to Ccmbat Racism and Racial Discrimination, in which the Assembly
requested the Secretary-General, inter alia, to submit to the Economic and Social
Council a report outiining a propo=ed plan of activities for the remaining years of
tae Decade: 1990-1993. A statement of the Committee's views, adonted in response
to the Secretary-General's request, is contained in aanex VI.

19. The Committee also noted with satisfact .on that the first session of the newly
established Committee on Economic, Social and Cultural Rights had been held from
9 to 27 March 1987,

20. The Committee expressed its great appreciation to Mr, Kurt Herndl, the
departing Assistant Secretary-General for duman Righ:cs, for his unfailing interest
in the Committee's -~ and *for the effective support and assistance he had
provided to the Committee to help it carry out its tasks.

Thirtieth session

21, The Under-Secretary-General for Human Rights, who was addressing the Committee
for the first cime in his pew capacity, assured the Committee of the
Secretary-General's deep commitment to the promotion of universal respect for human
rights, as well as of his own determination to do everything possible to strengthen
the efficiency of the Centre for Human Rights. Recalling that progress in the

fie ' of human rights had been seen from the inception of the United Nations as an
important contribution to the maintenance and strengthening of peace, he paid
tribute to the Committee's valuable efforts over the past 10 years to encourage the
protection of fundamental civil and political rights. Pointing to the important
role of the media, both in providing information about human rights and in helping
tc create a constructive world public opinion for the cause of human rights, he
announced his intentior to establish a section for external relations in the
Centre, one of whose duties would be to foster public awareness of the Committe
activities. He also stated that he intended to strengthen and further develop
contacts witl, non-governmental orgjanizations, universities and other academic
institutions, as well as to encourage the development of positive forms of
assistance to Governments, including technical assistance and advisory services
designed to help them to improve their national human rights protection systems
and, where necessary, to establish an effective national human rights
infrastructure.



22. In that connection the Under-Secretary-General for Human Rights noted that,
pursuant to Commission on Human Rights resolution 1987/38, the Secretary-General
had set up the voluntary fund for advisory services and technical assistance in the
field of human rights and would shortly be inviting contributions to the fund from
potential donors, including Member States, intergovernmental organizations and
individuals. In addition, he informed the Committee that the Centre would continue
its co-operation with UNITAR in carrying out regional training activities designed
to assist States parties to meet their reporting obligations under the variou.
international human rights instruments, and that he would also be reconmending to
the Secretary-General that a meeting of thh Chairmen of the various supervisory
bodies should be convened during the second half of 1988 to discuss problems
relating to the reporting obligations of States parties under international human
rights instruments.

23, The Committee took note with satisfaction of the entry into fo. ce on

26 June 1987 of the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (General Assembly resolution 39/46, annex, of

10 December 1984) and the establishment under that Convention of a l0-member expert
committee to monitor implementation of the Convention and to receive
communicationg. 1In connection with the election of the members of that Committee
by States parties, which was to take place prior to 26 December 1987, the Committee
also noted the provision in article 17, paragraph 2, of the Convention to the
effect that "sStates Parties shall bear in mirnd the usefulness of nominating persons
who are also members of the Huran Rights Committee established under the
International Covenant on Civil and Political Rights and who are willing to serve
on the Committee against Torture®”,

24. The Committee also touk note of the adoption by the Economic and Social
Council, of resolution 1987/4 of 26 May 1987, in which, inter alia, the Council
welcomed "the continuing efforts of the Human Rights Committee to strive for
uniform standards in the implementation of the International Covenant on Civil and
Political Rights® and appealed "to other bodies dealing with similar questions of
human rights to respect those uniform standards, as expressed in the general
comments of the Human Rights Committee®. It also noted with satisfaction that in
paragraph 14 of that resolution the Council had requested the Secretary-General "to
ensure that the Human Rights Committee and the Committee on Economic, Social and
Cultural Rights, which have important and specific tasks entrusted to them, are
provided with the necessary sessions and summary records®.

H. Adoption of the report

25. At its 755a o 757th meetings, held on 23 and 24 July 1987, the Committee
considered the drart of its eleventh annual report covering its activities at the
twenty-ninth and thirticin segsions, held in 1987. The report, as amended in the
course of the discussions, was unanimously adopted by the Committee.




II. ACTION BY THE GENERAL ASSEMBLY ON THE ANNUAL REFORT SUBMITTED
BY THE COMMITTEE UNDER ARTICLE 45 OF THE COVENANT

26. At its 725th meeting, held on 8 April 1987, the Committee considered that item
in the light of tne relevant summary records of the Third Committee and of

General Assembly resolutions 41/119, 41/120 and 41/121 of 4 December 1986 and a4l1/32
of 3 November 1986.

27. The Committee noted with gratification that the General Assembly at ics
forty-first session had given extensive consideration to matters relating to the
Committee's activities and had adopted a number 5f decisions supporting f:he
Committee's work and its approach to various problems, including those stemming
from the uUnited Nations financial crisis., The explicit support of the Third
Committee for maintaining the normal pattern of the Committee's meetings and for
avoiding action that could adversely affect the proper discharge of the Committee's
functions was particularly appreciated by the members.

28, The Commnittee discussed the relevant resolutions adopted by the Gnneral
Assembly at its forty-first session. With regard to resolution 41/119, members
took note with satisfaction of various provisions addressed to States parties to
the International Covenants on Human Rights, particularly the emphasis placed by
the Assembly on the importance of atrict compliance by States parties with their
obligations, including the observance of the agreed conditions and procedures for
derogation, and of avoiding the erosion of human rights by derogation. They also
welcomed the provisions encouraging further progress with respect to the
publication in bound volumes of the Committee's official public records and giving
more publicity to the Committee's work. In that connection, it was noted that the
publication of a first volume of selected decisions by the Committee under the
Ooptional Protocol had already been of great value to government departments,
researchers and the general public and the hope was exp ised that work on such
esgsential publications would continue in the future.

29. Members of the Committee also expressed interest in the General Assembly's
constructive approach in its resolution 41/120 to international standard settine in
the field of human rights. In the light of the proliferation of international
instruments relating to human rights, some members considered the guidelines set
out in paragraph 4 of that resolution particularly helpful. Satisfaction was also
expressed over the acknowledgement, in that resolution and similar eariler
resolutions, that united Nations human rights instruments had added a new dimension
to international law and it was noted that the human rights institutions created
under such instruments were now the subject of study in the international law
curricula of many universities.

30. With regard to General Assembly resolution 41/121, ' :lating to reporting
obligations under United Nations instruments on human rights, members particularly
welcomed the emphasis placed on the importance of fulfilling such obligations in a
timely manner and of co-operating with the various bodies set up to supervise the
inplementation of such instruments to make the best use of their meeting time. 1In
discussing some of the points raised in paragraph 4 of the resolution, members
observed, inter alia, that, while it might not be too difficult to harmonize the
reporting guidelines it would not be easy to ensure that that would not res alt in
mere repetition. In addition, it was noted that certain similarities in reporting
requirements in areas such as torture, where both the Convention against Tosture



and othe: Cruel, Inhuman or Dejrading Treatment or Punishment and article 7 of the
International Covenant on Civil and Political Rights were relevant, might make it
difficult to avoid at least some duplication. At the same time, members considered
paragraph 6 of the resolution, calling for a meeting in 1988 of the Chairmen of the
various supervisory bodies to discuss possible remedies for such problems as
proliferation, duplication, delayed submission and periodicity, to be especially
important. The Committee agreed that a sessional working group would be
established to elaborate practical guidelines and suygestions for use by the
Chairman of the Committee when attending such a meeting.

31. The Commiitse 2180 attributed special importance to paragraph 9 of General
Asgsembiy resolutiorn 41/121, in which the ?ssembly endorsed the Secretary-General's
proposals to arrange training courses for regions experiencing serious difficulties
in meeting reporting obligations. Members noted in that connection that the
training courses of that type already held in Barbados, the Philippines and Senegal
had been well attended and that most participants had been persons responsible for
drafting national documentation relating to human rights. The Committee, some of
whose members had personally participated in the previously held traininy courees,
expressed the hope that measures pursuant to paragraph 9 of the resolution would be

undertaken in the near future and stressed its readiness to co-operate fully in
such endeavours,

32. The Comnittee also took note with great satisfaction of General Assembly

resolution 41/32 concerning the twentieth anniversary of the adoption of the
International Covenants on Human Rights.




IIT. CONSIDERATION OF REPORTS SUBMITTED BY STATES PARTIES
UNDER ARTICLE 40 OF THE COVENANT

A. Submission of reports

33. States parties have undertaken to submit reports in accordance with
article 40, paragraph 1, of the International Covenant on Civil and Political
Richts within one year of the entry intc force of the Covenant for the States
parties concerned and thereafter whenever the Committee so requests.

34. 1In order to assist States parties in submitting the reports required under
article 40, paragraph 1 (a), of the Covenant, the Human Rights Committee, at its
second gession, approved general guidelines regarding the form and content of
initial reports. 1/

35. Furthermore, in accordance with article 40, paragraph 1 (b), of the Covenant,
the Committee, at its thirteenth session, adopted a decision on periodicity
requiring States parties to submit subsequent reports to the Committee every

five years. 2/ At the same session, the Committee adopted qguidelines regarding the
form and content of periodic reports from States parties under article 40,
paragraph 1 (b), of the Covenant. 3/

36. At each of its sessions during the reporting period, the Committee was
informed of and considered the status of the submission of reports (see annex 1IV).

37. The action taken, information recrived and relevant issues placed before the
Committee during the reporting period (twenty-ninth and thirtieth sessionsa) are
summar ized in paragraphs 38 to 51 below.

Twenty-ninth session

38. Toe problem of overdue reports, which has been a matter of growing concern to
the Committee, was discussed at considerable length at its 704th meeting. The
Commi ttee noted in that connection that less than half of the initial reports due
for submission during the past five years (7 out of 18) had actuallv been
submitted, and that only about 30 per cent of the second periodic reports that had
become due (22 out of 58) had been received. It was further noted that

third periodic reports would be due in 1988 from a number of States parties that
had not yet submitted their second periodic reports.

39. In discussing the reasons for the fallure to comply with obligations relating

to both initial and periodic reports, members noted that the circumstances differed
from country to country, but that, in general, non-submission or late submisslon of
reports was not due to bad taith.

40. In cornection with initial reports, the Committee emphasized that the
submission o. such reports was an international legal obligation of States parties
under article 40, paragraph 1 (a), of the Covenant. It was further noted that the
problem of overdue reports was not coufined to the Committee but also atfected
various other human rights supervisory bodies and that the General Assembly had
been discussing the matter since 1984. The Committee's response to the

General Assembly's most recent overall approach to assisting States parties in
dealing with difficulties relating to reporting, as reflected in General Assembly
resolution 41/121, iy reterred to in paragyraphs 30 and 31.




4,. With reference to the specific problems confronting the Committee, members
proposed a number of possible remedies. Regarding overdue initial reports, it was
agreed that the Chairman should communicate directly, on behalf of the Committee,
with the Ministers for Foreign Atfairs of the countries concerned, drawing
attention to the basic legal obligation of States parties under article 40 of the
Covenant and to the important part that reporting played in improving the
implementation of the provisions of the Covenant. A letter along those lines was
gent to States parties as indicated in paragraph 45 below. (The text of the \etter
is reproduced in annex VII A.) There was also general &agreement within tho
Committee that, where possible, personal contact: by members of the Committee in
their respective regions should be pursued to encourage the early submission of
both initial and second periodic reports that were overdue. Some members
considered that bilateral contacts could also be very useful. It was further
suggested that the Chairman should make himself available, in New York or in
Geneva, for contacts with representat ives of the States parties concerned.

42. Members also noted with satisfaction that the Commission on Human Rights, at
its forty-third session, had endorsed the use of technical assistance and advisory
sevvices, including training seminars of the type that had already been organized
by the Centre tor Human Rights in co-operation with UNITAR, to assist States
parties to human rights instruments in meeting their reporting obligations.

43. The Committee considered the desirability and usefulness of bringing the
situation relating to overdue reports to the attention of the States parties to the
Covenant at their tenth meeting, to be held in the fall of 1988. However, no
conclusion was reached on the matter.

44. With regard to reports submitted since the twenty-eighth session, the
Committee was informed that the initial report of Zali-e and the second periodic
report of Colombia had been received,

4%. As discussed in paragraph 41 above, a special letter from the Chairman to the
Ministers for Foreign Atfairs of States parties whose initial reports had been
overdue for more than a year was sent to Belgium, Bolivia, Cameroon, the Central
African Republic, Gabon, Saint Vincent and the Grenadines, Togo, Viet Nam and
zambia. 1In addition, the Committee decided to send a first reminder to the

Gover nment of San Marino, whose initial report was due on 17 January 1987, and to
send a speclal reminder to the Government of Guinea, whose new initial report had
been due on 31 October 1985. The Committee also decided to send reminders to the
Governments of the following States parties whose second periodic reports were
overdue: Australia, Barbados, Bulgaria, Costa Rica, Cyprus, Dominican Republic,
France, Gambia, Guyana, India, Iran (Islamic Republic of), Italy, Kenyr, Lebanon,
Libyan Arab Jamahiriya, Jamalca, Japan, Jcrdar, Madagascar, Mali, Mauritius,
Morocco, Nether lands, New 2Zealand, Nlcaragua, Norway, Panama, Sri Lanka, Suriname,
Syrian Arab Republic, Trinidad and Tobago, United Kingdom of Great Britain and
Northern Ireland (with regard to its dependent territories), United Republic

of Tanzania, Uruguay and Venezuela.

Thirtieth sessigg

46. The Committee was informed that Zambia had subm:tted its initisl report and
that second periodic reports had been received from Australia, Barbados, France,
Portugal, rrinidad and Toioge and Rwanda,




47. At its 733rd meeting, the Committee again discussed the problem of overdue
reports, focusing particularly on problems relating to second periodic reports that
hed been outstanding for several years., The Committee decided to establish an
in-sesasion working group to consider various reporting problems and to recommend
appropriate measures.

48. The Committee reiterated that its decision on periodicity, as adopted at its
thirteenth session, ashould be adhered to, as a general rule. However, it noted
that, where special circumstances 80 required, the Committee could, at the
conclusion of the consideration of a State party's report, take a special decision
concerning the date on which the next periodic report of the State party concerned
would have to be submitted.

49. Pursuant Lo the recommendations of the in-session working group, the Committee
Jdecided at its 755th meeting that a special letter should be sent by the Chairman
to the Islamic Republic of Iran, the Libyan Arab Jamahiriya, Madagascar, Mauritius
and Uruquay, whose second periodic reports had been overdue since 1983 and whose
third periodic reports would become due, in accordance with the Committee's
decision on periodicity, in 1988. (The text of the letter is reproduced in

annex VII B.) The Committee also decided that reminders should be sent to
Bulgaria, Cyprus, the Syrian Arab Republic and the United Kingdom of Great Britain
and Northern Ireland (with regard to its dependent territories), whose second
periodic reports had been overdue since 1984, 1t was further decided that members
of the Committee who were in a position to do so should establish personal contacts
with representatives of the States parties in their respective regions whose
reports had been outstanding since 1983 or 1984,

50. The Committee decided that special reminders should be sent to Lebanon and
Panama urging that their overdue second periodic reports should be submitted as
rapidly as possible and indicating that the third periodic reports from those
States parties would be due in 1988. With respect to the subw.ission of third
perlodic reports by Ecuador and 2aire, the Committee decided that the date for
submission of Ecuador's third periodic report would be reviewed at the conclusion
of the consideration of the State party's second periodic report at the Committee's
thir ty-second session in tke spring of 1983 and that the question of the date for
submission of 2aire's third perlodic report would be decided when 2Zaire's 3econd
periodic report, which was to pe submitted by 1 February 1989, was considered.

5l. The Committee took note wich appreciation of the supplementary information

submitted by Finland and Sweden subsequent to the consideration of their second
periodic reports.

B. Consideration of reports

52. During {ts twenty-ninth and thirtieth se:sions, the Committee considered the
initial reports of the Congo and Zaire, a supplementary report from El Salvador, as
well as second periodic renorts from Puland, Tunisia, Senegal, Romania and Iraq.
The second periodic report of Ecuador was not zonsidered at the Committee's
twenty-ninth session as scheduled, because the Government, owing to a recent
natural catastrophe, was unable to send a representative to participate in its
consideration. The status of reports considered during the period under review and
of reports still pending consideration is indicated in annex V below.
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1. Second periodic report

53. The Committee's procedure for considering second periodic reports during the
period under review remained bagsically unchanged. Working groups were entrusted by
the Committee, prior to its twenty-ninth and thirtieth sessions, with reviewing the
reports and information submitted by the Governments of Poland, Tunisia, Seneqal.
Romania, Iraq and Ecuador (see para. 52) in order to identify those matters that
could most usefully be discussed with the representatives of the reporting States.
The working groups prepared lists of issues to be taken up during the dialogue with
the representatives of each of the States parties. The lis*s, supplemented by the
Committee whenever it was deemed necessary, were transmitted to the representatives
of the States parties concerned prior to their appearance before the Committee,
together with apprcpriate explanations on the procedure to be followed. It was
stressed that the lists of issues were not exhaustive and that members could raise
other matters. The representatives of the States parties were asked to comment on
the issues listed, section by section, and to reply to additional questions raised
by members, if any.

2, States parties

54. The following sections relating to States parties are arranged on a
country-by-country basis according to the gequence followed by the Committee in its
consideration of reports at its twenty-ninth and thirtieth sessions. These
sections are summaries, based on the summa~y records of the meetings at whicih the
reports were considered by the Committee. Fuller information is contained ir the
reports and additional information submitted by the States parties concerncd 4/ and
in the summary records referred to.

Poland

55. The Committee considered the second periodic report of Poland (CCPR/C/32/Add.9
and Add.13) at its 708th to 711th meetings, held on 26 and 27 March 1987
(CCPR/C/SR.708-711).

56. The report was introduced by the representative of the State party, who drew
attention tn the fact that a far-reaching reconstruction of Poland's legal system
had been undertaken since 1980 with a view to bringing it into line with changing
political, economic and social relations. Although the reform process was not yet
concluded, an esgential step forward hadl already been taken. The representative
noted, in that connection, that a number of steps had been taken to complement the
existing system of institutional guarantecs for the protection of human rights,
including the establishment of the Supreme Administrative Court, the Constitutional
Court and the Tribunal of State and the enactment of new laws on common courts of
law and on the Supreme Court. Pcsitive developments had also taken place in the
area of guaranteeing the enjoyment ot specific rights or groups of rights, as
exemplified by new regulations concerning the exercise of freedom of speech and
freedom of the press, which had reduced the scope of limitations on such rights to
a minimum. Limitations on the right to travel abroad and to return ‘0 the country
were also being proygressively reduced.

57. As part of the continuing retorm process, there was wide-ranging public

discussion in Poland of a proposal to establish the otfice of spokesman for
citizens' rihts, who would be the equivalent of an ombudsman, and the Sejm was
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currently considering a draft law on social consultation and referendum that would
enhance the participation of citizens in public affairs.

58. Referring to the period of martial law (13 December 1981-22 July 1983), the

representative stressed that Poland had fulfilled all relevant obligations arising
under article 4 of the Covenant.

Constitutional and legal framework within which the Covenant is impleme:ted

59. With reference to that issue, members of the Committee wished to receive
information about significant changes relevant to the implementation of the
Covenant since the previous report, the rocle of the Patriotic Movement ot National
Rebirth and its impact, if any, on the implementation of the Covenant, the steps
envisaged under the Law of 29 April 1985 for initiating proceedings before the
Constitutional Court, and the efforts that had been made to disseminate information
about the Covenant. Members also wished to know about any special factors and
difficulties affecting the implementation of the Covenant, including in particular
those stemming from the period of the state of emergency. In the latter regard,
they requested additional information zbout the circumstances surrounding the
imposition of martial law and asked whether any of the powers existing under the
state of martial law had been transferred elsewhere - o the judiciary or the
police, for example - when martial law “as lifted on 22 July 1983. 1In addition, it
was asked whether there was any concrete legislative provision relating to the
declaration of martial law and providing for the protection of rights during any
futu.e state of emergency.

60. Members also requested further information concerning the Law of 14 July 1983
on the Ministry of Internal Affairs, asking in particular whether the activities
and powers conferred were investigative or preventive and whether they could also
be applied to acts viewed as posing & threat to state security or to public order
that were already fully covered under varjious articlies of the Penal Code. It was
also asked whether legal remedy could be sought on the basis of alleged violations
of the Covenant that might not be recognized under domestic law. Furthermore, some
member s requested additional information concerning measures aimed at strengthening
the independence of judges, including measures relating to their recruitment,
tenure of office and removal, the plannec zstablishment of an office equivalent to
that of ombudsman, and the concrete measures taken, as indicated in paragraph 25 of
the report (CCPR/C/32/Add.9), to extend civil rights and treedoms.

61. 1In his reply, the .epresentative of the State party pointed out that the
details of significant changes relevant to the implementation of the Covenant had
been provided in the report. As indicated, a number of fundamencal laws in the
field of public administration had been changed, limitations on the enjoyment ot
certain rights and freedoms had been reduced and guarantees of the enjoyment of
other rights had been expanded. The reform of administrative law had taken place
at three levels: in the organization of the state administrative eraratus, in
connection with rules governing procedure, and through the introdnction of judicial
controls. 1In addition, the participation of citizens in public aftairs had been
expanded through the introduction of self-government in a variety of fields.
Regarding the patriotic Movement of Natioral Rebirth, the representative said that
it was an open social and political movement, whose tasks included ensuring the
effective participation of citizens in the running of public attairs and
maintaining a dialogue with a view tu reconciling contradictory trends i.. Polish
society. The Movement was also active in the juridical sphere. It did not possess



any power of authority and carried out its programme exclusively on the basis of
the support it received from society at large. The Movement had significantly
influenced the development of electoral law, the setting up of the Constitutional
Court, the extension of the competence of courts of law and the introduction of
self-government. Membership was open to both organizations and individuals,
support for the Movement's programme being the sole requirement for membership.

62. Concerning the initiation of proceedings before the Constitutional Court, the
representative said that proceedings could be instituted if the matter fell under
the general provisions of article 19 (1) of the Law establishing the Court, if the
object of the proceedings was appropriate - for example, national security or
defence, and if a group of citizens engaged in a given profession or occupation
sought court action bearing upon some aspect of their professional activities.
Proceedings could also be started on the Court's own initiative. 1In addition, th:
Court could be requested to consider the constitutionality of legislative acts or
to provide an interpretation of such acts., Regarding special difficulties
affecting implementation of the Covenant, the representative referred to a Ministry
of Health regulation requiring the admission to the Academy of Medicine of men and
women in equal numbers and the problem resulting from the fact that more women than
men were passing the qualifying examinations. The legal issue had been settled by
the Constitutional Court, which declared the regulation unconstitutional, but the
soclal and professional problem remained. He also stated that, in view of rising
crime rates, it had been necessary to pass two new laws to stiffen penal

sanctions.

63. On the dissemination of information concerning the Covenant, the
representat ive said that such information had been published in pPolish, English and
French, had appeared as an annex tu the Journal of Laws, and had featured in a
pamphlet and a number of monographs as well as in a book on human rights by a
leading scholar. Other examples of dissemination of the text were the coverage
given to it by the media and legal bodies and its discussion at a special
conference convened by the Polish Academy of Sciences in 1986 on the twentieth
anniversary of the promulgation of the International Covenants. The contents of
the Covenants were clso made known in schools and students who chose law as an
option in the secondary education syllabus became familiar with all intecnational
and regional human rights instruments as part of their international law studies.

64. Concerning the circumstances leading to the imposition of martial law, the
representative said that an attempt had been made to give a fairly fulli account in
the report. The period in question had been one of the most difficult experienced
by Poland since the Second World War. An appeal by the President of the Council of
Ministers for "90 days of public calm™ had been followed by widespread unrest:
sit-ins in public buildings and what was described in Poland as "strike-terrorism®,
namely the use of strikes as a part of the political struggle. Whereas up to the
conclusion of the Gdansk agreement in August 1980 the demznds of workers to correct
economic mismanagement had been just, later the idea that Solidarity should be
allowed to do whatever it liked by exerting political pressure had gained

currency. It had become essential to impose martial law in order to protect the
nation's interests and prevent civil war.

65. Responding to other gquestions raised by members of the Committee, the
representative of the State party explained that there was no direct relationship
between the lifting of martial law and the Law of 14 July 1983, since the latter
did not include requlations in force during the period of marctial law. The rights
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and duties of officials concerned with security were defined in articles 6 and 7 of
the Law of 14 July 1983, the underlying idea of the Law itself being the
elimination of previous inconsistencies in the regulations governing direct
enforcement measures. Persons of all shades of political opinion were represented
on the Consultative Council of the President of the Council of State, including
those who did not co-operate with the Patriotic Movement for rational Rebirth, the
Catholic Church and Solidarity activists., The legislative basis for any future
declaration of emergency was contained in a law dated 5 December 1983, which
provided that a state of emergency could be declared in the event of natural
disaster or an internal threat to the security of the State. Such a declaration
could be made by the Council of State or, in urgent cases, by the President o. the
Council of State, acting on the advice of the Council of Ministers or of the
National Defence Board, or on his own initiacive.

66. With reference to the possibility nf seeking redress for alleged violations of
rights covered by the Covenant but not recognized under domestic law, the
representative pointed out that the provisions of the Covenant, while not a direct
source of law, * re included in domestic legislation and provided important
guidelines for the interpretation of domestic lawe. In a decision relating to the
illegal arrest of a citizen, for example, the Supreme Court had cited the

Covenant. Citizens who considered that their rights had been violated could have
recourse to the civil law courts or to the Supreme Administrative Court. Officials
were punishable under the Penal Code if criminal offences were involved. Measures
to ensure the independence of the judiciary had already been enacted in the
inter-war period. The 1985 law on the organization of the common courts of law
reinforced the immunity of the bench. Judges could not be the object of penal or
administrative sanctions, although they were subject to professional disciplinary
action. 1In that connection, the role of the two judicial collegiate bodies - the
General Assembly and the College of Judges - had been extended, together with that
of the colleges of voivodship judges in each province. Judges could be ren -ed
from office only in accordance with the law on the organization of the courts.
Removal of judges for cause was exceptional - only three judges had been so removed
during the period 1982-1985. While the establishment of an office of ombudsman was
still at a preliminary stage of consideration, public opinion appeared to favour
such a step. The office, if established, would probably be attached to the Sejm,
with ombudsmen perhaps being eventually attached tc local voivodship courts. The
question of the scope of the office was important, and it was clear that, while lhe
social context should be broad, the otficial concerned should not be overwhelmed by
a mass of individual complaints that could be otherwise dealt with. Finally, the
representative stated that the report provided ample illustration of how human
rights had been expanded in Poland. Other examples included tihe reduction of
passport restrictions and restrictions on the press and the theatre, and increased
control and oversight of administrative decisions by the judicial authorities.

Non-discrimination and equality of the sexes

67. With regard to that issue, members of the Committee wighed to know whether
there was any legal basis for ensuring non-discrimination on grounds of political
opinion, in what respects the rights of aliens were restricted as compared with
those of citizens, and what actuai or planned activities were being undertaken by

the Plenipotentiary for Women's Affairs to ensure, in practice, the equality of the
sexes,

-14-



R R S

68. In his reply, the representative of the State party said that there was no
discriminiation in Poland based on political opinion, nor was there any legal basis
for such discrimination. Aliens were accorded the same rights as citizens except
in such areas as voting and eligibility for public office. The Office of the
Plenipotentiary for Women's Affairs had been created specifically to ensure the
real equality of women, in accordance with the Convention on the Elimination of All
Forms of Discrimination against Women. A programme aimed at improving the
situation of women had also been adopted by the Council of Ministers.

Right to life

69. With reference to that issue, members of the Committee wished to know whether
the death penalty had been pronounced since 1980 for any crimes other than those
involving homicide. 1If so, appropriate statistical data were requested. Members
also wished to know what courts were empowered to pronounce the death penalty and
whether the improper use of force Ly security personnel or the police had resulted
in any loss of life, particularly during the period of martial law and, if so, what
measures had been taken to prevent or to punish such abuses,

70. In replying to the questions raised by members of the Committee, the
representative explained that the death penalty was an extraordinary measure that
could not be resorted to except for the most serious crimes. Under the Penal Code
currently in effect only 10 death sentences had been imposed, and during 1980-1986
no such sentences had been pronounced for crimes other than homicide. Military
tribunals had imposed the death sentence in nine cases involving treason and
espionage, but in eight of those cases the sentence had been pronounced in absentia
and in the ninth case it had been commuted to 25 years in prison. Only military
and voivodship courts could pronounce the death sentence, which was appealable to
the Supreme Court. Police or security forces were authorized to resort to the use
of force only in accordance with applicable laws and each case involving loss of
life was carefully investigated under the jurisdiction of a prosecutor. Such an
investigation had been conducted in the case of Father Popieluszko and had resulted
in the conviction of four officials. Such cases were rare but they did occur. The
actions of security forces under martial law had resulted in 14 deaths, all of
which had been investigated. A total of 983 persons .ad been injured as a result
of rioting, including 814 members of the police.

Liberty and security of person

71. With regard to that issue, members of the Committee requested information on
the law and practice relating to detention in institutions other than prisons and
regarding the concept of a "warrant charge®. They also wished to know how soon
after arrest a person could contact a lawyer, how quickly after arrest a detainee's
family was informed, whether there were any limits upon the repeated use of
permitted 48-hour detention, whether there was a maximum limit on the length of
preliminary detention prior or subsequent tn court ordered prolongations, what
controls were ugsed to ensure that the period of pre-trial detention did not exceed
the prescribed limits, whether preliminary detention as practised in Poland was
compatible with article 9, paragraph 3, of the Covenant, and how the right of
detainees to challenge the lawfulness of their detention beft a court, as
provided in article 9, paragraph 4, of the Covenant, had been affected by the Law
of 10 May 1985 on Special Penal Liability and the Supreme Court resolution of

10 November 1986 concerning preventive detention.
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72. Members of the Committee also asked what percentage of persons in preventive
detention were ultimately tried and why the repeated extension of the 48-hour
maximum limit on detention was still authorized although martial law had been
lifted. One member expres~ed anxiety that the combined effects of the Law of

14 July 1983 and the repeated use of the 48~hour detention procedure gave the State
broader powers than under martial law. Noting that the practice of obliging
certain persons to perform labour "in the general interest® was found to be
inconsistent with the provisions of the Forced Labour Convention, 1930 (No. 29) of
the International Labour Orgauisation, one member requested clarification as to
whether such a practice was consistent with article 8, paragraph 3 (c¢) (iii), of
the Covenant.

73. 1In his reply concerning detention in institutions other than prisons, the
representat ive explained that courts could order alcoholics to undergo treatment at
special establishments for up vo two years, thnt drug addicts could be held for
treatment for up to two years at the request of their families, that detainees or
convicsts ~ould be sent to a mental institution for up te six monthe by a judge or
procurator upon the advice of two paychiatrists, and that minors convicted of
iilegal acts could be detained upon court order in a correctional institution. A
*war rant charge® was a judicial procedure to which co' ‘ts 1ight resort, provided
that the circumstances for doing so were appropriate ..d the quilt of the accused
was clearly evident. The only authorized punishments under the procedure were
certain restrictione on 'iverty and fines. Such judgements were subject to appeal,
which, if successful, led to the annulment of the warrant charge and tbhe
reinstatement of the ordinary procedure.

74. R-sponding to other questions, the representative explained that detainees
cnuld contact a lawyer shortly aftu. being arrested, but rarely did so since they
could not Le held for more than 48 hours. The Law of 14 July 1383 on the Ministry
of Internal Affairs provided that the family of any arrested person and, if
requested, also the employer, must be notified without delay. The possibility of
repeatedly extending the 48-hour limit on preventive detention was restricted by
the requirement that the detention must be justified. Without such justification,
the detainee had to be released and could not be rearrested for the same reason.
The Law of 14 July 1983 provided that any suspicion regarding the intention of a
detainee to commit a crime or disturb public order, if released, must be

objective. The maximum period of preventive detention under the powers of the
voivodship procurator was three months, extendable in exceptional cases to six
months., Only courts could prolong preventive detention beyond six months. All
decisions relating to detention could be appealed to the appropriate courts and
gsome 8 per cent of such appeals had been successful. The process of detention was
under strict judicial control, particularly with regard to the prolongation of the
detention period. Persons awaiting trial were generally not placed in preliminary
detention: during the period 1979-1986, 75 to 85 per cent of convicted criminals
did not undergo such detention. The Law of 10 May 1985 on special penal
respongibility did not affect the right of detainees to challenge the lawfulness of
their detention before a court. Any detainee could, at any time, request an end to
his detention unless h¢ was charged with serious crimes, such as homicide, rape or
armed robbery, whirch were punishable by more than three years imprisonment, and
even in such 2ises pr.liminary detention could be waived if it might jeopardize the
life or heal.h of the individual concerned or harr his family. The Supreme Court
had ruled that any person who had been unjustly arrested hada the right to sue tor
damages before a civil court. With regard to the application of article 8 of the
Covenant, the representative stated that the Law of 21 July 1983, relating to
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compulsory labour designed to deal with the effects of the socio-economic criais,
had not been in force since 1 January 1986. However, the Law of 26 October 1982,

which prescribed measures to be applied to persons who refused to work, was still
in effect.

Treatment of prisone. g and other detainees

75. With regard to that issue, members of the Committee wished to know the
circumstances under which solitary confinement was resorted to during pretrial
detention or imprisonment, vhether the United Nations Standard Minimum Rules for
the Treatment of Prisoners vere complied with, and wnether the relevant rules and
regulations were known to the prisoners and ac..33ible to them. One member
requested further information in the latter connection in the light of allegations
that such regulations were not made available at some prisons to all prisoners and
that prisoners asking to consult them had been punished. Referring to allegations
of relatively frequent beatings or mistreatment of persons during interrogation,
preventive detention or imprisorment, the same member also asked how many cases
involving such abuses had been brought to court. Members of the Committee also
requested clarification of the provisions of the naw of 14 July 1983 on the
Ministry of :nternal Affairs, which authorized the use of force, including
firearr3, by state organs and asked for additinnal information regarding the
supervision of prisons, including the role of social penitentiary councils and
procedures for handling complaints.

76. In his reply, the representative of the State party explained that solitary
confinement could be imposed under two circumstances: up to 14 days for attempted
escape or repeated violations of prison rules, and from one to six months for grave
violatione of prison discipline, refusal to work, self-mutilation or inciting or
abetting self-injury by other detainees. The latter punishment was not resorted to
during preventive detention and must be approved in advance by the prison judge.
Such judges, as well as prison procurators, were attached to voivodship courts and
their main responsibility was the supervision and control of prisons and the
examination of complaints from inmates, Of some 8,200 complaints examined during
1986, 7.4 per cent had been found to be justified. 1In general, prison personnel
carried out their duties appropriately but every case of alleged mistreatment was
investigated. During the period 1979-1985, seven prison guards had been dismissed
for maltreating prisoners, some of them had also been sentenced to terms in gaol.
The United Nations Standard Minimum Rules for the Treatment of Prisoners were
generally observed with few exceptions, such as those relating to the isolation of
prisoners at night. Prisoners must be informed of relevant regulations, which must
be posted. The main tasks of the social penitentiary councils, established in
1981, were examining the reports of prison directors on the activities of their
institutions and assisting inmnates and their families with various personal
probleme.

77. The use of force, ircluding firearms, by state organs was requlated under the
Law of 14 July 1983, article 8 of which defined the circumstances under which, for
example, vehicles might be stopped or clubs, dogs or fircarms used. The law
prohibited the use of force except in case of necessity.

Right to a fair trial

78. With regard to that issue, members of the Committee wished to receive
additional information concerning the organization of the judiciary, particularly
the Law of 20 June 198% on the organization of the common courts of law, legal
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guarantees regarding the right of all persons to a fair and public hearing by a
competent, independent and impartial tribunal, relevant rules and practices
concerning the publicity of trials, the public pronouncement of judgenents &nd the
admission of mass media, accelerated court procedures and the extent to which they
conforned with article 14, paragraph 3 (b) and (c), of the Covenant and with the
Supreme Court judgement of 31 July 1979, the organiz>tion and tunctioning of the
bar, and the operation of legal aid or advisory schemes, if any. Members also
wished to know whether the judgements of special courts were appealable to the
Supreme Court, what conditions governed the appointment of judge: by the Council of
State and for what period judges were appointed, on what grounds the Ministry of
Justice could oppose the admission of lawyers to the bacr, whether the
interpretations of laws by judges were subordinated to those of the Council of
State, how frequently 3judges had beun transferred or demoted during the period
covered by the report, and whether trials involving alleged defamation of the State
were held in camera.

79. Concerning the practice of accelerated court procecures, one member expressed
concern and wished to know whether the relevant criminal investigations were
carried out by the police alone, without judicial intervention, whether charges
were formulated only verbally, whether the accused had sufficient opportunity to
prepare their defence, and whether such procedures were resortel to in political as
well as crimii.al cases.

80. In his reply, the representative of the State party confirmed that appeals
against the judgements of the special courts, including the military tribunals,
could be brought before the Supreme Court. Indeed, all courts in Poland were
subject to the jurisdiction ot the Supreme Court, to which questions regarding the
interpretation of laws were also submitted. Judges of the Supreme Court were
appointed for terms of five years, all other judges were appointed for indefinice
terms that, in practice, amounted to appointments for life. Judges were appointed
by the Council of State, on the advice cf the Ministry of Justice, which was
empowered to ra'se objections to such appointments but did so only infrequently.
Regarding admis~ions to the bar, the Ministry of Justice had raised objections to
admission in 15 cases during 1986. The Council of State had the theoretical right
to pronounce upon legal interpretations made by the courts, but did not do fo in
practice. Judges could not be sanctioned by demotion or transfer to inferior
jucisdictions, but only by removal. Administrative practices relating to the
transfer of judges did not compromise the independence of the judiciary. Trials
were held in public when the question of defamation did not arises trials involving
the defamation of the State were also held in public.

8l., Responding to questions concerning accelerated court procedures, the
representative explained that such procedures were applicable only to cases
specifically defined by law and could not be applied to persons detained by
decision of the Public Prosecutor or to recidivists. Under the accelerated
procedure, persons arrested at the scene of a crime were immediately taken before a
court and charged, without any formal inguiry by an investigating magistrate. All
relevant evidence had to be submitted by the arresting authority at that time,
including statements by witnesses., Accused persons were informed of their right to
counsel before their case was considered by the court and the defence had the right
to examine the evidence and to challenge its validity. Courts were obliged to

assure themselves of the admissibility of such evidence under the provisions of the
Code of Criminal Proceedings. Under article 3 (2) of the Code of Criminal
Proceedings, accused persons had o right to the presumption of innocence and mere
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presence at the scene of a crime could not be adduced as proof of quilt. Their
position was therefore no different from that under ordinary proceedings. Appeals

against verdicts under the accelerated procedure could be lodqged with the
voivodship courts.

Freedom of movement and rights of aliens

82, With regard to that issue, members of the Committee requested clarification of
the law prohibiting persons from leaving areas to which they had been restricted
without police authorization, of the reference, in paragraph 136 of the report
(CCPR/C/32/Add.9), to persons deprived of Polish citizenship after 5 May 1956, of
the documentation required of passport applicants and of the charges such
applicants had to pay. It was also asked whether there were any restrictions on
the freedom of movement of aliens and whether appeals against expulsion orders had
a suspeusive effect. Members also wished to have additional information concerning
passport regulations, including reasons for refusing passpocts and procedures for
appeal against such decisions, anu concerning the penalty of "restriction of
liberty®", referred to in paragraph 128 of the report (CCPR/C/32/Add.9).

83. 1In his reply, the representative of the State party said that there was no
general legal provision imposing compulsory residence in any area. Compulsory
residence could be imposed only by court order, in accordance with the Code of
Criminal Proceedings, in cases where persons were suspected of wrongdoing on the
basis of substantial evidence. Such persons could not change their permanent
residence without sgpecific authorization of the court and, if not completely
restricted, were required to inform the police of their travel plans and expected
date of return. A decision on restriction of liberty was subject to appeal. The
date referred to in paragraph 136 of the report (CCPR/C/32/Add.9) should be

9 May 1945 and not 9 May 1956, in other words the relevant provision applied to
persons who had been deprived of Polish citizenship in the attermath of the

Second World war. Such perrons, living abroad, had acted disloyally and against
Polish interests. There had been few such cases in practice, and the records
showed that it was mainly persons condemned for treason who had been affected.
Citizens applying for passports had to fill in an official questionnaire and submit
an application with two photographs. The accuracy of the information provided had
to be confirmed by the applicant's employer. Students or military personnel had to
obtain authorization from the appropriate authorities. Persons not employed were
required to provide information regarding their financial resources. Applicants
intending to stay with persons abroad had to produce certified letters of
invitation. A major liberalization of the rules governing travel abroad by Polish
citizens had been in progress since 1981. Some 4,320,000 persons had travelled
abroad during 1986. The proportion of refusal of passport applications was

5.9 per cent, 6.1 per cent and 4.6 per cent in 1984, 1985 and 1986, respectively.
Grounds for the refusal of a passport included the applicant's being the subject of
penal procedure, reasons of state security, national defence or the preservation of
gstate secrets (as listed in para. 131 of the report (CCPR/C/32/Add.9)), but refusal
was not automatic and the authority of first instance was required to state in
writing the precise reason for the refusal. Citizens returning { om abroad were
required to return their passports to the issuing authority and to reapply for them
on each subsequent occasion. Under a measure currently being introduced,
travellers to other socialist countries would be able to keep their passports at
home .
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84. Concerning the freedom of movement of aliens, the represientative noted that no
special restrictions had been placed on that freedom, but that aliens were obliged
to register their presence on Polish territory within 48 hours of entry. Aliens
could be expelled only by the competent authorities who were required to establish
a time-1imit for the expulsion. Imnediate expulsion was ordered only in cases
involving significaut public interest. 1In general, courts of first instance were
not deemed competent to order such expulsions.

Right to privacy

85. With reference to that issue, members of the Committee wished to receive
additional information concerning protection against arbitrary and unlawful
interference with privacy, the family and home, particularly with regard to postal
and telephone communications and the placement of hidden microphones in the home,
the act of "insult” and how it differed from defamation and libel, and the reported
disrissal from their jobs of some 100 persong for political reasons during the
previous six months.

86, In his reply, the representative of the State party explained that rights were
protected not only against acts committed by individuals but also against unlawful
state action. State organs had no generalized preroyatives beyond those expressly
provided by law and there was no legal basis for placing hidden microphones in the
homes of citizens., The tappi+ of telephones could be ordered only by the courts
or the Public Prosecutor, in « cordance with the Law of 10 May 1983. The act of
®"insult® was punishable if committed in the victim's presence or if committed
publicly in such a manner that it came to the victim's knowledge. Whereas insult
caused undeserved distress, defamation caused actual harm at work or in the
victim's public or private life. Dismissal of workers with a valid contract was
possible only on the authority of the director of the enterprise ccacerned and with
the consent of the trade union concerned. Appeals were possible against dismissals
and there had been two such instances of appeal since 1 July 1985.

Freedom of religion and expression

87. With reference to that issue, members of the Committee wiched to receive
information concerning the law and practice relating to the recognition of
religious denominations and their functioning, the controls exercised on the
freedom of the press and the mass media, the circumstances under which persons
could be arrested or detained for expressing political views and the incidence, if
any, of actual cases of such detention, and the compatibility of Act No. 18 of
December 1982 with articles 18 and 19 of the Covenant.

88. Members of the Committee also wished to have additional intormation on the
mandate and functions of the Office for the Control of Publications and
Performances, the scope and implementation of article 2 of the Law ot 31 July 1981,
the scope of the Press Law of 26 January 1984 and of the requirement for requesting
authority to publish, the extent to which foreign publications and broadcasts were
available and any restrictions on imports and sales of foreign periodicals, the
implementation of article 271 of the Penal Code, which prohibited the spreading of
"false information damaging to the Republic®, the number of foreign correspondents
in Poland and the nature of the restrictions, if any, placed on ‘P’ ir activities,
and the number of challenges ot censorship decisions that had been brought before
the courts and the outcome thereof. It was also asked whether the denial of a

1 icence to publish was appealable and, if so, under what provision of law.
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89. Noting that the Law of 31 July 1981 on the control of publiications and
performances, which had relaxed some press controls, had been amended following the
lifting of martial law, that previous restrictions had been reintroduced, and that
the Presas Law of 26 January 1984 also contained reatrictions impinging upon the
freedom of journalists and the independence of the preas, one member requested
additional information on the action of the Office for Pres3 Control, the
amendments to the Law of 31 July 1981 as well as the Press Law of 26 January 1984,
and the compatibility of various prohibitions contained in that legislation,
particularly the prohibition of alleged actions to "revile, deride or humiliate the
constitutional system of the Polish People's Republic or incite its overthrow®,
with article 19 of the Covenant. In the foregoing connection, information was also
sought as to the application of the new code of misdemeanours and regarding the
scrutiny and dismissal of academics.

90. Responding to the questions raised by members of the Committee, the
representat ive of the State party explained that the legal status of religious
denominations was governed primarily by the law relating to the for.ation of
associations and that there were 38 dif ferent denominations in the country, which
produced some 100 publications. Control of publications was exercised by a body
egtablished under the Law of 31 July 1981 and censorship was very limited, with
only 3,075 cases in 1985 and some 2,500 cases in 19863 censorship decisions could
be appealed to the Supreme Administrative Court, which had reversed such decisions
in 4 out of the 16 cases it had considered during 1985-1986. No one could be
arrested or detained in Poland for peaceful expression of political views and no
one was currently being held on such grounds; such restrictions of the exercise of
freedom of expression as were in effect, as described in pac-aqgraph 214 of the
report (CCPR/C/32/Add.9), were in conformity with the provisions of the Covenant.
Act No. 18 of December 1982, which in effect banned strikes and certain protest
demonstrations, had been adopted under the state of martial law as an ad hoc
measure and was no longer in force.

91. In his reply to other questions, the representative stated that the Office for
the Control of Publications and Performances, established under the Law of

31 July 1981, was subordinate to the Council of State, which reviewed the Office's
activities at least once a year with the assistance of the Presidents of the
Supreme Court and the Supreme Administrative Court. The Office dealt witi both
press matters and cultural manifestations. The grounds for or the practices
relating to the application of ress censorship had not changed in recent years.
All censorship activity was under the control of the Supreme Administrative Court
and the Supreme Court. Authorization prior to publication was neceassary to assure
conformity with existing laws and requlations, including access to print and paper,
which were in short supply. Of 459 requests received in 1985, scme 394 had been
granted and during 1986 some 471 out of 503 requests (94 per cent) had been
approved. Only a few appeals against denials of authorization had heen lodged with
the Supreme Administrative Court. A large number of foreign publications were
available in pPoland ~ over 13,000 different titles - and only a few titles were
unavailable. While the dissemination of false information prejudicial to state
interests was illegal, prosecutions were extremely rare - only five in 1985 and
none in 1986. Poreiqn correspondents were entirely free to exercise their
profession subject only to considerations of professional ethics, truth and respect
for the law. A total of 137 foreign correspondents were currently accredited and
in all some 1,000 correspondents paid temporary visits to Poland annually.
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92. Concerning other questions raised with regard to press censorship, the
representative stated that press censorship in Poland was applied with a view to
preserving freedom of expression while at the same time af fording protection to the
State and to individuals. The law adopted in 1983 only made previous censorship
slightly more restr. 'tive. The Press Law of 26 January 1984 was in no way intended
to limit the plurality of press opinion or the dissemination of information but,
rather, represented progress toward greater press freedom. Its provisions included
the requirements that state organs must inform the public eftectively, that
journalists must serve the public as well as the State and must respect the ethics
of their profession, and that the interests and reputations of individuals must be
protected. Accordingly, the law was fully compatible with article 19 of the
Covenant. Regarding misdemeanours, the new law, adopted in 1986, reflected the
normalization of the situation in Poland. It dealt with infractions that were less
gserious than those covered under the Penal Code, such as the dissemination of
prohibited publications, and provided for lesser sanctions, such as confiscation of
the vehicle used to transport the publication or a fine -~ the maximum fi..e being
40,000 zlotys. As to the dismissal of academics, in 1985 only 1 per cent of the
personnel involved with higher education had failed to meet the requirements of the
law on higher education, and it should be borne in mind that all workers, not just
academics, were obliged to undergo periodic evaluations.

Freedom of assembly and association

93. With regard to that issue, members of the Committee wished to know whether the
right to establish voluntary oganizations, pursuant to the Law on Associations of
27 October 1932, as subsequently amended, included the right to establish political
parties and associations or groups to promote human rights, whether any attempts
had been made to establish new political parties, and whether any pol.tical parties
had been prohibited. They also asked whether the registration of applications of
non-governmental organiz-tions wishing to help promote human rights had been
refused and, if 8o, on what grounds, and whether there were currently any
non-governmeantal human rights organizations in Poland. Information was requested
on the scope of the expression "factual situation®, mentioned in section 12 of the
Council of Ministers Order dated 15 October 1982, which specified that a trade
union was not to be registered if "tregistiation is incompatible with the provisions
in force or the factual situation™, and it was asked whether any trade unions had
been refused registration under the foregoing provision of law and, if so, how many
and on what specific grounds, and what the term "implementing thereby the
postulates of the trade unions®, used in connection with the Law of 24 July 1985
amending the Law of 8 October 1982 on trade unions, meant (see CCPR/C/32/Add.13,
para. 30). It was also asked whether the provision authorizing the authorities to
prohibit meetings on the ground that they were contrary to the "public interest"”
was not incompatible with article 21 of the Covenant, which did not admit of
restrictions of the right of assembly on such grounds but only on grounds of
"public safety®™ or “"public order”.

94. With reference specifically to legislation relating to trade unions and to the
actual situation in Poland in respect of trade unions, members of the Committee
also wished to know whether, inasmuch as the Law of 8 O ober 1982 recognized the
leading role of the United Polish Workers' Party, existing trade unlons had to
espouse the views of that party as distinct from other parties, whether political,

judicial or administrative bodies were responsible for determining that a strike
was "political® and hence prohibited and whether such prohibitions could be
appealed. They also wished to know whether there was a time-1limit on the
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transitional period mentioned in paragraph 251 of the report (CCPR/C/32/Add.9),
what the structurai differences were between the current trade-union movement and
that envisaged under the Law of 1949, superseded by the Law of 8 October 1982,
whether that Law, under which only one trade union could be established in a given
enterprise or institution, was not in fact incompatible with ILO Convention No. 87
and with article 22 of the Covenant, wbat the rationale was behind the distinction,
made in paragraph 249 of the report, between the righ% to strike, which was an
individual righ% of the employee, and the right to organize & strike, which was the
right of trade unions, and whether the drop in the number of union members in
Poland from some 14 million in December 1981 t+o some 5 million currently was due to
the fact that the right to form and to join trade unions, in conformity with
article 22 of the Covenant, had been sabrogated or restricted on grounds not
authorized under that article.

95. In his reply, the representative of the State party explained that the right
of association, including the establishment of political parties, was freely
exercised in Poland subject only to the prohibition, in paragraph 3 of article 84
of the Constitution, of associations "whose aims cre incompatible with the
political and social régime or the legal order of the Polish People's Republic®.
Article 2 of the Law of 27 October 1932 also prohibited the establishment of
organizations that were illegal or a threat to public order or to state security.
Nothing in the law prevented the creation of political r ‘rti2s provided that the
principles embodied in the law were respected. The representative was not aware of
the existence of non-gover nmental organizations dealing exclusively with human
rights or of attempts to create such organizations. However, there were numerous
non-gover nmental organizations working for the realization of rights in general,
including human rights, such as the Association of Polish Jurists. The procedures
for the registration of trade unions set out in section 12 of the rouncil of
Ministers Order dated 15 October 1982 were based ertirely on the Law of

8 October 1982 on trade unions. That Law provided for the registration of new
trade unions after each case was examined by the court from both a factual and a
legal standpoint. Thare had never been any problem in applying the procedures
envisaged under section 12 of the Order, which were identical to thcse contained in
article 3, paragraph 2, of the Code of Civil Procedure.

96. With reference to the question relating to information contained in

paragraph 30 of the addendum to the report (CCPR/C/32/Add.13), he stated that, as
envisaged in the Law of 1982 itself, the implementation of the law had been
reviewed by the Council of State three years after its entry :nto force. The Law
of 24 July 1985 contained modifications resulting from that riview. Polish trade
unions were established autonomously and had legal status. There were currently
some 15 national unions and 134 federations of local unions. Regarding freedom of
assembly, the Law of 29 March 1962, as amended, provided for the refusal of
authorizations to assemble where such assembly was contrary to the law or the
public interest, as well as to public order and safety, but refusals were rare and
usually related to questions of public order.

97. Responding to specific questions raised by members of the Committee concerning
laws and practices relating to trade unions, the representative pointed out that
the Law of 8 October 1982 provided for the complete independence and autonomy of
trade unions with respect tc their activities and the methods of selecting their
leadership. They must, of course, respect the principles enunclated in the
Congtitution. The autonomous character of trade unions had been explicitly
recognized at the Tenth Congress of the United Polish Workers' Party. Currently,
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there were some 6 million trade-union members in Poland. Some 14 million workers
had belonged to trade unicns at the end of December 1481 because at that time every
worker had been affiliated to a union. It was now up to each worker to decide
whether or not to join a union. A trade union itself had the power to decide
whether or not to organize a strike, but a politically motivated strike was not
permissible. The Procurator-General could bring suit before the voivodship court
of Warsaw against any union that engaged in illegal activities and the latter had
then to conform to the legiaslation in force within three months. It was a fact
that, during the current period of transition, the establishment of more than one
union was prohibited under the law. That interdiction had been made necessary by
the social, political and economic situation ir. Poland and would remain in effect
until the Council of Staie decided otherwise.

Right to participate in the conduct of public af fairs

98. With regard to that issue, members of the Committee wished to know wrether
there were any restrictions on the exercise of political rights, whether
legislation existed regarding access to public office and, if so, how such
legislation was implemented, and whether Polish law recognized the notion of
*discretionary employment®. One member asked why detainees who had not been duly
judged or sentenced were deprived of their right to vote.

99, Iun his reply, the representative of the State party explained that under the
new electoral law, which had just been promulgated, all citizens over 18 years of
age, regardless of race, sex or social origin, had the right to vote. Electoral
rights were denied only to the mentally incompetent, those who had been deprived of
civil rights by virtue of a court decision and those sentenced by a State court.
More than 5,000 persons had been deprived of their voting rights during 1985,
mostly as a result of criminal convictions. The law made 2 distinction between
those who had been stripped of their civil rights and those who had no right to
participate in elections. Thus, for example, offenders who had been sentenced to
imprisonment had no right to participate in elections but had not lost their civil
or electoral rights. Access to public office, under Polish law. was unrestricted
and did not depend on one's beliefs or membership in a political party. Candidates
for public office must have Polish nationality, be entitled to the enjoyment of
civil rights, have the necessary quaiitics of character for the proper discharge of
the functions of office, and be in good health. The notion of "discretionary
employment® did not exist in Poland.

Rights of minorities

100. With regard to that issue, members of the Committee wished to know whether
there were any special factors or difficulties concerning the effective enjoyment
by minorities of their rights in accordance with article 27 of the Covenant.

101. In his i1eply, the representative stated that, as indicated in the report, no
special difficulties were being encountered in Poland in assuring the effective
enjoyment by minorities of their rights under that article.

General obgervations

102. Members of the Committee expressed appreciation for the thoroughness of the
report and for the spirit of co-operation, competence and courtesy, with which the
representative of the State party had responded to the numerous questions raised.
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They considered that the representative's patient and practical approach had made
it possible to establish a very useful and constructive dialogue with the
Committee. It was recognized that the State party's second periodic report had
veen presented following a difficult and troubled period in Poland, during the
course of which numerous incidents relating to human rights had occurred that had
given rise to considerable concern both within Poland and in the ouvtside world.
Against that background, the representative's efforts to provide explanations and
clarifications were especially appreciated.

103. Some members noted, however, that some civil and political rights were still
restricted in Poland and that, despite the progress achieved since the lifting of
martial law, problems still remained to be solved. 1In the foregoing connection,
they referred to their continuing concerns regarding the right to return to one's
country, freedom of expressiou and of agssembly, the practice of accelerated
procedures, censorship of publications, and restrictions on trade unions whose
procedures and objectives were not subject to government regulation.

104. In concluding the consideration of the second periodic report of Poland, the
Chairman thanked the Polish delegation once again for its co-operation, expressing
the hope that the Polish Government would continue in the future the efforts it was
already undertaking to improve the human rights situation in Poland.

Tunisia

105. The Committee considered the second periodic report of Tunisia
(CCPR/C/28/Add.5/Rev.1l) at its 712th to 715th meetings, held on 30 and
31 March 1987 {(CCPR/C/SR.712-715).

106. The report was introduced by the representative of the State party who
expressed his Government's support for the work being carried out by the
Committee. The Tunisian people had a particularly keen awareness of human rights
and Tunisia had been pursuing the aims of the Covenant even before ratifying it in
1968. A great deal had been accomplished during the 30 years since national
independence was achieved, including the promulgation of the Code of Personal
Status, which granted to women rights that they did not enjoy in many other
countries, and the enactment of laws relating to elections, freedom of association,
the press, and the rights of religious and other minorities. The Tunisian
Government and legislature were determined to continue promoting individual
freedoms by means of further legal instruments. Draft legislation was in
preparation or under consideration to liberalize regulations relating to police
custody and pre-trial detention and to prohibit any political party from claiming
to represent a particular religion, race, region or ethnic group, advocating
violence or fanaticism, or attacking the rights conferred by the Code of Personal
Status.

Constitutional and legal framework within which the Covenant is implemented

107. With regard to that issue, members of the Committee wished to receive
information concerning the relationship between the Shariah and Tunisian law. They
asked whether the Covenant could be enforced directly and whether any court
decisions had been directly based on its provisions or if any laws had ever been
disregarded on the ground that they were incompatible with the Covenant. Questions
were also raised concerning promotional activities and publicity for the Covenant
and the extent of public awareness of its provisions, and the factors and
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difficulties, if any, affecting the implementation of the Covenant. 1Inquiries were
made about the activities of the Tunisian League for Human Rights, and examples of
collaboration between the League and the public authorities were requested. It was
asked whether the League was consulted regularly with respect to draft legislation,
what its powers were with regard to the investigation of complaints of violations,
whether the public was aware of its activities, «nd whether there were other
non-gover nmental organizations besides the League whose purpose was to promote
human rights. Member:3 also wished to know about the status of pending bills
relating to police custody, pre-trial detention, political parties and amendments
to the Penal Code, and they asked what restrictions had been placed on the freedom
of action of political parties. It was also asked what arrangements there were for
providing an effective remedy in cases of alleged violations of rights under the
Covenant and whether such procedures were the same as those involving breaches of
ordinary law, whether administrative decisions had ever been rescinded by the
courts on grounds of non-conformity with the Covenant, whether any periodic human
rights conferences or seminars had been held for the legal profession, whether the
public was aware that Tunisia's report was currently being considered by the
Conmittee, and whether the Committee's reports and general comments were available
in Tunisian libraries or were otherwise distributed to judges, lawyers and others.
Members also wished to know whether there was any special machinery to ensure the
full force of constitutional provisions guaranteeing the rights enshrined in the
Covenant, whether the shariah was considered to be the most fundamental law of the
land or could he modified by constitutional provisions or ordinary laws and whether
a conflict between the Covenant and the shariah could arise and, if so, how such a
conflict would be resolved. Several members inquired whether Tunisia was
considering ratifying the Optional Protocol to the Covenant.

108. In his reply to questions raised by members of the Committee, the
representative of the State party recalled that Islam was a way of life as well as
a religion and closely paralleled the reasoning and ethics underlying modern law.
The International Congress on Comparative Law, meeting at The Hague, the
Netherlands, in 1952, had recognized Islamic law as based on the principles of
justice and universality. While historically the shariah had been a source of law
and social progress, it could not supplant positive law and could not be applied as
a measure having the force of law. The Constitution proclaimed Islam to be the
state religion in Tunisia and established a number of state obligations in that
regard, including the requirement, in article 38, that “he President had to be a
Muslim. At the same time, the Constitution also provided that all citizens had the
same rights and duties and were equal before the law, and stipulated that such
equality was without discrimination on religious grounds. Religious considerations
played no role ir fundamental matters such as the acquisition of nationality (which
was based on parentage and place of birth) or the right to vote or to stand for
public office. All restrictions on personal status that had affected non-Muslims
had been removed since the enactment of the Code of Personal Status. Constant
efforts were being made to liberalize that Code further, such as the provision in
article 54 of the revised Code, pursuant to which de jure gquardianship of children
immediately passed to the mother upon the death of the father.

109. All the provisions of the Covenant were directly enforceable since duly
ratified treaties formed an integral part of domestic legislation. 1In the absence
of an internal law giving effect to a provision of the Covenant the provision
itself would suffice. Thus, for example, a judge would be obliged, pursuant to
article 14, paragraph 6, of the Covenant, to give effect to a claim for damages in
a cage of miscarriage of justice, even though the Penal Code provided only for the
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annulment of a wrongful conviction. Pursuant to their obligations under article 2,
paragraph 2, of the Covenant, the legislature and Government had taken a number of
measures to give effect to the rights recognized therein and explicit references
were made to the Covenant in domestic legislation, such as the Medical and
Scientific Experimentation Act, which contained a reference to article 7 of the
Covenant. The problem of a law being contrary to a provision of the Covenant had
not arisen, but in such a case a judge would be bound to respect the superior
status of the Covenant, which was tacitly, if not formally, acknowledged. The
ratification of the Covenant by Tunigsia had been reported in all the mass media and
the text of the Covenant had been reproduced in its entirety in the Journal
officiel. The Head of State had issued numerous official statements on various
occasions reaffirming Tunisia's attaclhment to the United Nations ideals of peace
and human rights. The Government had also helped to organize public exhibitions
and lectures on United Nations human rights activities, the mass media had carried
relevant special features, and civics and history teachers had been requested to
give special lessons about human rights. There was a chair of public liberties in
the law faculties of the Universities at Tunis and Sousse where the provisions of
the Covenant were studied in detail. Copies of the Covenant were available in
libraries and wherever the Journal officiel was sold. 1In practice, there were no
difficulties in implementing the provisions of the Covenant, except in the matter
of rights of succession and inheritance, in respect of which Tunisian society was
not yet prepared to accept full equality between men and waomen.

110. With reference to questions relating to the Tunisian League for Human Rights,
the representative explained that the League had been set up on 7 May 1977 with the
assent of the Minister of the Interior, in accordance with Act No. 59-154 of

7 November 1959 relating to associations. The League had four objectives, namely
to defend and protect the fundamental freedoms set out in the Constitution and laws
of Tunisia and the Universal Declaration of Human Rights, to assist private
individuals whose rights had been threatened, to defend democratic freedoms and
social justice and work for measures to ensure a just peace between nations, and to
oppose any form of arbitrarinesc<, violence, intolerance or discrimination.
Membership of the League was open to all citizens. 1In accordance with article 2 of
its charter, it was independent of the Government and of political parties. 1In
1985, at the time of its second congress, it had had 3,500 members. The League
published and disseminated without restrictions a monthly newsletter and also a
bulletin in French or Arabic. There was genuine co-operation between the Leaque
and the authorities; it had been associated with the consideration of the bills on
police custody and pre-trial detention and consulted on the draft regulations
concerning the rights and duties of prisoners; members of the Committee of
Management were periodically received by the Head of State and the Minister of the
Interior; and it ha:«d investigated complaints from relatives about the ill-treatment
of prisoners and had been allowed to examine the prisoners concerned and to publish
the findings of medical experts. The Government did not control the League's
activities or publications and always gave careful consideration to its views and
recommendations. The League was affiliated to the International League for Human
Rights. The Government also consulted other non-governmental organizations and
trade uniors about maiters relating to their fields of interest.

111. Responding to other questions, the representative stated that the draft bill
reforming the provisions of the Penal Code relating to police custody and pre-trial
detention was seen as a measure of liberalization in the interest of promoting
individual rights. It had been submitted to the Chamber of Deputies but not yet
enacted. The draft bill relating to political parties was also awaiting enactment,
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which was expected in the nrar future. That bill, which would supersede the
Associations Act of 1959, had been designed to regulate political purties so as to
facilitate their participation in political life and in elections - functions which
went beyond the role played by associations - and to enshrine their rights as
public entities. The obligations imposed on political parties were designed not to
restrict their freedom but to maintain the progress that had been made since
independence in the area of humar rights and the dignity of the citizen., For
example, political parties could not be tied to a particular ethnic group or
religion; to be authorized, they had to show that their purpose was in keeping with
the provisions of the Constitution and therefore the Covenant. Appeals against the
abuse of acainistrative powers could be filed before the Administrative Tribunal,
which had received 1,768 such appeals during the period 1972-1986 and had ruled on
1,375 of them. 1In 193 cases the Tribunal had annulled the relevant administrative
decisions. There was no mechanism in Tunisia for verifying the constitutionality
of laws, but the annulment of administrative decisions by a tribunal could have the
effect of negating certain laws through non-enforcement.

Self-determination

112, With regard to that issue, members of the Committee requested information
concerning Tunisia's position with respect to apartheid and the right to
self-determination of the peoples of Namibia and Palestine.

113. In his reply, the representative of the State party said that his country had
always been opposed to apartheid and to the racist régimes in southern Africa and
firmly supported the right of peoples to self-determination, freedom and
independence. Tunisia was a party to the International Convention on the
Suppression and Punishment of the Crime of Apartheid and had played an active role
in seeking action by the Security Council following the Sharpeville massacre and
Steve Biko's death. Tunisia firmly condemned the illegal occupation of Namibia by
South Africa, supported the United Nations Council for Namibia and a settlement of
the Namibian problem on the basis of Security Council resolution 435 (1978), and
recognized the South West Africa People's Organization (SWAPO) as the only
legitimate representative of the Namibian people. Regarding Palestine, his country
had always insisted that Israel recognize the legitimate and inalienable rights of
the Palestinian people and considered that the Palestinian problem could be solved
only through recognition of the Palestinian people's right to self-determination
and independence under the leadership of the Palestine Liberation

Organization (PLO), its sole legitimate representative.

State of emergency

114. With regard to that issue, members of the Committee asked which measures,
provided for under Decree No. 78-50, had actually been applied after the
proclamation of the state of emergency by Decree No. 84-1 of 3 January 1984,
Members inquired specifically as to whether the circumstances had been sufficiently
grave to justify the declaration of a state of emergency, particularly since, as
indicated in the report, it was possible to apply the emergency measures "flexibly"
and in a manner "more symbolic than real®; they also asked whether the National

Assembly had a role to play in the promulgation or prolongation of a state of
emergency.

115. In responding to questions raised by members of the Committee, the
representative explained that the riots had started in the southern part of the
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country and later spread to the north and had become so serious that public safety
and the orderly operation of public Institutions could no longer be Juaranteed. It
had therefore become necessary to take certialn emercency measures as provided in
Deci-ee No. 78-50. Since the authorities had Leen able to regain countrol »f the
situation rather quickly, it had been pcsslible to avoid resort to all »f those
measmafs . Asction had been essentially limi ‘ed Lo the inposition of a curfew,
vrohib’ on of public demonstrations, and linited searches aimed at recovering
publ’ id private property that had been taken by pillagers. In addition, three
thea%re . and three amusement halls for young pcople had been closed. No
restiictions had been placed on freedom of opinion or expression nor had anyone
been placed under houce arrest. Decree No. 78-50 provided, inter alia, for
consiLltations between the President of the Republic, the Prime Minister and the
President ot the Chamber of Deputies concerning any state of emergency.

Non-discrimination and equa‘ ity of tie sexes

116. With regard to that issue, members of the Committee wished to receive
information on affirmative action to overcome discrimination, particularly aiy
action by the Ministry »f the Family and Women's Affairs tc oromote full equality
of the sexes, the participation of women in public litie, im ementation of
articles 2z and 26 of the Covenant - given the absence of a g ..cral provision on
non-discrimination in the Constitution, the treatment of aliens, particularly with
respect to the extent of restrict‘ons on their rights as compared to those of
citizens, and the acquisition of nationality, in relaticn to the equality of
sexes. Members wished to ¥now whether foreign women married to Tunisian men also
received immediate lega’ custody of their children upcn the death of their husbands
and whether any initiativ s had been taken to modify the Code of Nationality so
that children could also acquire tunisian nationality through their mothers.

117. In his reply, the representative of the State party reaffirmed that important
progress had been made by Tunisia during the past 30 years with respect to the
emancipation of women and in ensuring their participation in the process of
development. The Code of Personal Status, adopted on 13 August 1956, had abolished
polygamy and forced marriage, established a minimum age for marriage, instituted a
legal basis for divorce and improved the status of womer. wich respect to
inheritance rights. Important measures had also been adopted to make access to
education, employmetit and public life easier for women. The gains in education
were particularly striking, the proportion of girls in primary school having grown
to 48 per cent by 19843 in secondary school from 22 per cent in 1955 to

318.6 per cent in 19833 and in higher education from 7 per cent in 1956 to

35 per cent in 1983. Some 400.000 women were now working, constituting about

20 per cent of the labour force. Women held some 5.5 per cent of civil service
posts, 110 posts in the judiciary, r'ith two seats being reserved for women on the
Higher Council of the Judiciary. Women occupied many posts i teaching, medicine
and the law, and were even to be found in tne armed forces and «h: police. ThL. . r
were also women members of thz Chamber of Deputies and one woman had recently been
appointed as a sub-prefect.

1'8. The participation of women in public affairs had also increased signiticantly
over the years. There were currently 14 woamnen members of the Destourian Socialist
Party's Central Committee, seven women nembers of the Chamber of Deputies - some
S per cent of the total — and 478 femaie municipal counsellors. Women were also
playing increasingly important roles through such organs as the National Union of
Tunisian Women, the Women's Affairs Commissions ot the Destourian Socialist Party
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and the C_neral Uninn of Tunisian Workers. While there was no general
non-discriminaticn provision in the Consticution, the basic human rights contained
therein were guavanteed without any discrimination based on race, colour, sex,
language, religion, political or other «pinion, national or social origin, wealth
or birth. Furthermore, the International Covenant on Civil and Political Rights,
ratified by Tunisia by virtue of Act Nu., 68-30 of 29 December 1948, formed an
integral part of the country's judicial syitem, ranking below the Consti*~ution but
above ordinary domestic laws. 1Its provisions, including the prohibition of
discrimination containa@ in articles 2 and 26, were part of Tunisia's positive

lav, Poreign women enjoyed the same rights regarding the custody of children as
Tunisian women.

119. Tunisian nationality could be fransmitted to children by either the father or
the mother. The fact that transmission through the mothe: was limited to cases
where the father was unknown, statnless, or of unknown nationality did not
constitute discrimination but mere® - reflected the father's sta:us as head of the
family. A further illustration ¢’ that point was provided by the fact that, under
article 25 of the Code of Nationzlity, if a mother acquired Tuwisian nationality
alter being wiclowwed, she automatically transmitted such nationality t¢ her minor
unmarried children. While there might be minor differences or problems relating to
the modalitier of application of such provisions, in the representative's view the
legislation in that area was esnentially fai-. Nat:ionality by marriage could be
passed on by Tunisiza spouses «f (ither sex. Citizenship could be acquired by
foreign women through a simple de .laration after !:wo years of residence and by men
through naturalization. Por humanitarian reasons, article 13 of the Code of
Nationality provided for the acquisition of Tunisian nationality immediately upon
marriage by; women who, under their national laws, automatically lost their own
citizenship upon marriage to a foreigner. Such dispositions were in conformity

with the onvention on the Nat:ionallity of Married Women, which Tunisia had ratified
in 1967.

120. Rerponding to questions concerning the tr:atment of aliens, the representative
stated thaiL Tunisian law did not discriminate airinst foreigners except in civic
matter:s relating to the sovereignty of the Tunis.an people, such as voting or
holdirig public office. The Con:titution specifically guaranteed to foreigners such
rights as freedcm of conscience and religion, freedom of opinion, assembly and
assoc iation (including trade-union rights), the r~onfidertiality of correspondence,
and che presumption of innocence. Foreigners could not be ext-adited for political
offences, for violating their milirary service obligations, or if they faced
posuible execution. PForeigners subjected to extraditicn proceedings benefited from
all legal safeguezrds and could be extradited only after the issuance of a
presidential decree.

Right to 1ife and integrity

121, With regard to that issue, members of the (Committee wished to receive
information concerning positive action to reduce infant mortality, statistical data
relating to the application of the laws on .Lortion, protection against medical
exper iments without consent and the status of efforts to revise Act No. ,9-22 of
8 March 1978 relating tc¢ civilian labour service. Members of the Comnittive also

. wished to know how many executions had taken place since 1985 and wh- criies had

| been committed by fthe five persons executed in 1985, whether persons who pe Inrmed

. abortions or assisted ir procuring an abortion were liable to punishment aond who

, had the ultimate responaibility fo. deciding whether or not a pregnancy shoula he
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terminated, whether, under Tunisian law, life was considered to exist from
concept.‘un or only from birth <nd in the former case whether an aborted foetus
enjoyed protection from med'cal experime ._ation. It was also asked how many
individuals had been killed as a result of the use of firearm- Ly the security
forces against demonstrators, pursuant to articles 21 and 22 of Act No. 69-4, what
measures had been taken to avoid abuses of ti,at Law and how many investigations had
been effected or punishments meted sut in connection with such abuses, whether law
enforcement officials were given appropriate irstruction regarding the Declaration
on the Protection of All Persons from Being Subjected to Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment and the Code of Conduct for Law
Enforcement Officials, whether allegations of torture or similar offences were
promptly and independently investigated, and whether any law Forcement officials
had ever been charged with such violations and appropriately ., ished. 1In
addition, members of the Committee inquired as to the status or draft amendments to
the Code of Penal Procedure, which, intir alia, reduced the period of pre-trial
detention to a minimum and gave detainees the right to request a medical
examination during or on expiry of a reriod of police custody. Referring to the
acssertion in the report that civilian service under Act No. 78-22 of 8 March 1978
differed from forced labour in that the person performing it received remuneration,
one member expressed doubt that the fact of .ecelving remuneration automatically
removed the forced character of the labour. Another member drew attention to the
Committee's general comment on article 6 (No. 6 (16)), 5/ which stressed that,
although the abolition of the death penalty was not expressly stipulated in the
Covenant, the wording of the article strongly suggested that abolition was
desirable.

122. In his reply, the representative Of the State party explained that infant
mortality had decreased from 200 per 1,000 in 1952 to between 50 and 60 per 1,000
currently with a further reduction to between 18 and 28 per 1,000 expected hy the
end of the century. Among the messures that had led to such impressive results, h-
cited the requirement for pre-marital medical certificates, the establishment of a
minimum marriageable age of 17 for women and 20 for men, the pursuit of maternal
and child health protection pollcies that had led to the creation of some 119
mother and child care centres between 1966 and 1985, the establishment of a
preventive paediatrics department at the Medical Paculty of the University, a
multi-pronged ~ffort to combat malnutrition through the improvement of living
standards and through nutrition education, legislation to promote breast-feeding
and to regulate the production and sale of food for infants, and a complete
programme of compulsory vaccination. 1In addition, an extensive preventive health
and vaccination programme had been undertaken by the Government in the schoois.

123. Abortion was regulated under the Penal Code, particularly article 214 as
amended in 1973. Under that law, abortion was punishable by from two to five years
imprisonment and fines of up to 10,000 dinars. However, pregnancies might be
terminated artificially within the first three months, in authorized clinics or
hosgpitals, by doctors legitimately exercising their profession. Beyond three
months, abortions might be carried out only in cases where the health or mental
state of the mother was endangered or where the child risked grave illness or
infirmity if born. There had been a total of 20,860 "social aborticns® in 1984 as
compared with 19,248 in 1979 - thus the number of such operations had essentially
remained stable. The performance or abetting of abortions was punishable only in
cases where 1t wag carried out illegally, such as when it was performed at an
unauthorized facility. The woman concerned always had the final say about having
an abortion. The fact that abortion was basically prohibited was a reflection of
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the Tunisian philosophy of respect for the human being from the time of
conception. While abortion was permitted in certain cases for birth control
purposes it was expected that the abortion rate would drop as other methods of
birth control came intc greater use.

124. Regardirng medical exper imentation, the representative recalled that, under
article 2 of Act No. 73-496 of 20 October 1973, respect for human life was the
primary duty of doctor: under all circumstances. Medical experimentation was
covered under ar.i.cles 57 to 67 of the Act, which provided, inter alia, that any
such experiments had to be in conformity with moral and scientific principles, he.
to be carried out at public hospitals by scientifically qualified personnel under
medical supervision, and that the benefits sought had to correspond to the risks to
which the patient was being exposed. M dical experimentation could not be
introduced into therapy unless it contriputed to the treatment. As indicated
earlier, arcicle 7 of Act No. 85-91 of 22 November 1985 provided, inter aliai, that
medical or scienti‘ic exp-riments had to be conducted in conformity with the
rele-ant proisions of the Covenant. Regarding efforts to amend Act No. 78-22, an
interuepar tmental committee was shortly to present a final draft text to the
Council of Ministers for approval and subsequent transmission to the Chamber of
Deputies. Tunisia had always been willing to review its domestic legislation to
ensure that it conformed to international agreements and was ready to do so also in
that instance. It should also be noted that all of the cirilian service assignment
comnittees and civilian service centres had been closed sirze 1981.

125. Responding to other questions raised by members, the representative
acknowledged that, in view of the increase in violence against women, which had
unfortunately accomoanied their growing emancipation, it had been necessary to
extend the death penalty to cover rape. Three persons had been executed for rape
since the enactment of the new law in 1985 - for crimes that were particularly
abominable. The death penalty was seldom carried out; there had been no executions
in 1983, only seven in 1984 and only five in 1985. Zight persons sentenced to
death in 1984 had been pardoned. The use of weapons by security personnel was
under strict control. Pirearms could be used only in cases of serious disturbance
of public order and after several warnings had been given. The use of firearms had
been authorized durirng the 1984 riots only after four days of serious disturbances,
including looting and 30 incidents of violence. Law enforcement officials in
Tunisia were given a special course in civil liiberties at which all international
conventions and pertinent laws were explained. The practice of torture by law
enforcement officials was subject to punishment and a number of offenders had been
sentenced to hard labour in 1981. The draft amendment to the Code of Penal
Procedure restricting the period of police custody was expected to be adopted by
the Chamber of Deputies at its current session.

Liberty and security of person

126. With regard to that issue, members of the Committee wished to receive
information on the duration of preventive detention, the observance of article 9,
paragraph 4, of the Covenant, particularly in relation to detention in institutions
other than prisons, solitary confinerment, laws and practices concerning the
treatment of persons in custody and pending trial, and the conditions of hard
labour and control of institutions in which persons sentenced to hard labour were
detained. Members a.s0 wished to know whether remedies cuch as habeas corpus or
amparo existed, what the actual permissible period of pre-trial detention was and
whether it could be extended at the express request of the examining magistrate,
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when and through what procedure detainees could contact a lawyer, what arrangements
had been made to ensure compliance with the Standard Minimum Rules for the
Treatment of Prisoners and to afford prisoners the opportunity to lodge complaints
and obtain a medical examination, and whether a claim for compensation for illegal
duvtention or inprisonment could be made by the victim only against the official
concerned or also against the State. Sever2al members drew attention to the

impor tance of the Committee's general comment (No. 8 (16)) 5/ on aiticle 9 of the
Covenant and pointed out that it called, inter alia, for the prompt presentation of
a detained person in court. Attention was also drawn to the need to extend the
provisions of article 9, paragraph 4, to all relevant categories, such as illegal
immigrants, vagrants and drug addicts.

127. In his reply, the representative of the State party said that regulations
relating to preventive detention were contained in the Code of Penal Procedure.
raragraph 84 of the Code provided that the measure was an exceptional one, to be
decided upon by an examining magistrate who could order detention only in cases of
gross crimes, to prevent further offences; to ensure execuiion of a sentence or to
guarantee the authenticity of the information that had been provided  When less
serious offences were involved the detainee could be held only for a maximum of
five days. Detention was always temporary and subject to revocation. As indicated
earlier, the Chamber of Deputies was expected to act in the near future on a draft
bill that, inter alia, stipulated the maximum period of detention for various
crimes and offences and that afforded detainees more effective remedies. The
tabling of that bill showed that the Tunisian Government wished to give full effect
to the provisions of the Covenant. Regrettably, some delays had occurred in the
Chamber of Deputies but the Gover nment was striving to enact the text as swiftly as
possible. The period of investijative custody by the judicial police varied
between 4 and 48 days, unless otherwise authorized by the Public Prosecutor or the
examining magistrate. The draft bill currently before the Chamber of Deputies
would limit the neriod of custody to a maximum of four days, which would correct
any problems caused currently by protracted administrative procedures.

128. Detention in hospitals or psychiatric wards was ordered only in cases where
the person's mental condition was deemed detrimental to individual safety or public
order. wWithin 10 days of the issuance of such an order, the detainee or a person
acting on his behalf could have recourse to a medical legal commission, which acted
on a case-by-case basis. While the findings of that commission were not subject to
appeal, they could be challenged before the Administrative Tribunal on the grounds
that the commission had exceeded its authority. A person could also be deprived of
liberty as part of a re-educative work decision pursuant to Decree-Law No. 62~17 of
15 Auqust 1962. Re-educative work was carried out on state farms, separate from
prisons., Solitary confinement was applied chiefly as a result of a decision by an
examining magistrate in the interests of the inquiry or as a disciplinary measure
decided by the prison disciplinary board, which consisted of the deputy director of
the prison, a welfare worker, the reporting warder and an inmate representing the
detainee. Abuses relating to solitary confinement were rare and subject to severe
adninistrative sanctions against the prison officials concerned. Persons in
custody pending trial were kept separate from prisoners serving a sentence, could
freely contact a lawyer or corraspond with him or with the court, and ceceive meals
from the outside or family visits when authorized by a judge. Persons serving
sentences of hard labour were subject to the same penitentiary system as other
prisoners, but served their sentences either in high-security prisons or special
areas in regular prisons. No special system prevailed for women sentenced to hard
labour, who served their sentences in a separate¢ cc'” block in the women's prison

-33-



at Manouba. Since 1965 convicted persons had ceased to be shackled or put to
arduous work such as stone-breaking.

129. With reqgard to prison conditions, the representative noted that, while surveys
of detention centres, particularly that carr’ed out in 1977 by the Tunisian Leaque
f-r Human Rights, indicated tha* efforts had been male to treat delinquents
humanely and to rehabilitate them, it was planred to improve conditions further
through the introduction of new internal regulations stipulating the rights and
obligations of detainees in prisons and educational action centres. The Tunisian
League for Human Rights had reviewed the draft of the proposed new regulations and
found them satisfactory. They were to be put into effect through an administrative
circular as soon as the views of other relevant bodies had been received. Finally,
he explained that compensation of the sort envisaged in article 9, paragraph 5, of
the Covenant was provided for under the Code of Obligations and Contracts. In
cases of petty offences the State assumed responsibility, but in serious cases the
official was himself liable. The State was under no legal liability to make
restitution, but in practice it did so if the official concerned was unable to do
so,

Right to a fair trial

130. With regard to that issue, members of the Committee wished to receive
additional information concerning the modalities for the appointment of judges, the
functions of the Higher Council of the Judiciary and the appointment of its members
as well as the scope of the Code of Military Justice. In that connection it was
asked whether that Code was also applicable to civilians. Members also wished to
xnow how soor after arrest a person could contact a lawyer, what remedies were
envisaged under the draft bill relating to pre-trial detention for appealing
against the rejection of an application for release, whether administrative
requlatory decrees issued by the President could be annulled if considered unlawful
and, if so, under what procedures, whether there were any special courts in Tunisia
other than military triounals and whether such courts were bound by the ordinary
rules of civilian and military procedure, whether accelerated procedures under
common law were applicable to felonies and how petty offences w~ere handled, whether
the independence and impartiality of judges of the Administrative Tribunal were
gecured in the same way as those of other judges, and whether it was possible to
appeal against a decision of the Administrative Trik .nal in cases involving the
State and against a sentence of the military court. In addition, referring to
article 128 of the Code of Penal Procedure, which apparently precluded the
possibility of appeal against a criminal court decision and therefore seemed to be
incompatible with article 14, paragraph 5, of the Covenant, one member requested
clarification of the statements dealing with the matter in paragraph 102 of the
report (CCPR/C/28/Add.5/Rev.l).

131. In his reply, the representative of the 3tate party explained that the
appointment of iudges was governed by Act No. 67-29 of 14 July 1967 and that ot
administrative judges by Act No. 72-67 ot ' August 1972, as amended in 1983.
Judges were recruited by competition from among law graduates who had also
successfully comp) eted a course at the Higher Judicial Institute. They were
appointed by the President of the Republic after their qualifications had been
studied by the Ministry of Justice and assessed by the Higher Council of the
Judiciary. Senior lecturers and lecturers 1a the Faculty of Law and lawyers with
at least 10 years experience could be appcinted without undergoing a competition.
Administrative juuges were recruited mainly from among candidates who had
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successfully completed the higher course of the National Schnol of Administration)
however, at least 25 per cent of the vacancies were filled by an examination open
to civil servants with a degree or equivalent qualification in law or economics and
five vears of relevant experience. Such judges were appointed by Presidential
Decree¢ on the recommendatior. of the Prime Minister. They enjoyed the same
immunities as other judges and could be disciplined only for professional
misconduct. Their Higher Council, which was similar to the Higher Council of the
Judiciary, was chaired by the Prime Minister. The Higher Council of the Judiciary
was presided over by the Head of State, with the Minister of Justice serving as
Vice~President and senior judges, including the first presidents of the Court of
Cassation and of the Tunis Court of Appeal and the President of the Land Court,
serving as ex officio members. Four elected representatives of the judiciary also
served on the Council, two of whom had to be women. The Permanent Military Court,
consisting of four military judges and a civilian president, was competent to deal
both with infractions of military discipline and criminal cases involving members
of the armed forces, but could not hear civil cases, which had to be referred to
the reqular courts. Its judgement could be reviewed by the Court of Cassation with
one military judge added to the ber.ch. A Court of National Security, established
in 1968 to deal with cases of internal or external security, was also still in
existence, but had not functioned for several years since such cases were dealt
with, in practice, by the requla: courts.

132. Responding to other questions raised by members, the representative explained
that, pursuant to article 79 of the Code of Penal Proceduie, a person detained
under an arrest wvarrant had to be brought before a court within three days of his
admission to a public prison. The examining magistrate could not receive any
gstatement from a detainee at his first hearing until he had been informed of his
right not to reply except in the presence of a lawyer of his choice. Thus, a
detainee could contact a lawyer within thiee days of his arrest at the latest.
Article 70 of the Code provided that a detainee charged with a crime could
communicate at any time with his lawyer immediately after his first appearance and
that in no case could contact with a lawyer be prohibited. However, a detainee in
cri.inal police custody could not communicate with his lawyer, although the lattar
could make representations on the prisonecr's behali to the Public Prosecutor, under
whose authority the detainee was being held, or to the examining magistrate. The
liberalization relating to release from pre-trial detention, envisugyed under the
draft amendments to the Code of Penal Procedure, would allow detainees to appeal to
the court, within four days, against the rejection by an examining magistrate of a
request for release and would provide for a definitive ruling by the court on the
appeal within a maximum of eight days. Regarding the possibility of appeals
against presidential administrative decrees, he stated that such decrees could not
be appealed on substantive grounds, but their implementation could be challenged on
grounds of unlawfulness., To avoid that problem the President always sought and
acted upon the advice of the Administrative Tribunal as to the lawfulness of the
regulations that were to be promulgated through such decrees. Accelerated
procedures were not used in felony cases and petty offences were dealt with by the
cantonal courts. All criminal sentences were subject to review, in accordance with
the modalities described in article 77 of the Code of Penal Procedure.

Freedom of movement and rights of aliens

133. With regard to that icsue, members of the Committee wished to know whether the
travel restriction: in Act No. 75-40 of 14 May 1975 were compatible with




‘article 12, paraaraph 3, of the Covenant, and whether the period of assigned
residence under Act No. 68-7 of 8 March 1968 could be prolonged indefinitely.

134. In his reply, the representative stated that restrictions regarding the
issuance, renewal or extension of passports, contained in articles 13 and 15 of
Act No. 75-40, were in complete conformity with article 12, paragraph 3, of the
Covenant. They related only to minors, persons liable for military service and
persons being sought by the Public Prosecutor in connection with judicial
proceedings, and to the refusal of passports for reasons of public order, national
security or injury to Tunisia's good name. Passports could be withdrawn only if
the holder had lost Tunisian nationality or for reasons of irregularity or national
security. All such grounds were interpreted restrictively so as to minimize any
possible interference with individual liberties. Those to whom passports had been
refused could appeal to the Administrative Tribunal and ultimately to the Minister
of the Interior, with whom the final decision rested. Assigned residence under
article 19 of Act No. 68~7 only affected an alien who was unable to leave Tunisia
immediately. 1Its duration was thus limited to the period during which the alien
was unable to leave.

Right to privacy

135. With regard to that issue, members of the Committee wished to receive
information concerning protection against arbitrary or unlawful interference with
privacy, the family and home, particularly with regard to postal and telephone
communications, and to know whether information obtained through the tapping of
telephones was considered admissible as evidence by the courts.

136. In his reply, the representative stressed that privacy, the home and family
enjoyed ample protection under Tunisian law. He referred in that regard to a
nunmber of provisions of the Press Code and the Code of Penal Procedure, including
those providing for the imposition of fines or imprisonment for divulging
information concerning proceedings relating to libel, paternity, divorce or
abortion. 1In libel proceedings even the truthfulness of the allegation was not
admitted as a defence if the allegation related tc private life. Persons who,
without authorization, divulged the contents of ccrrespondence, whether transmitted
through the mail or by optical or electromagnetic means, were also subject to fines
or imprisonment, as was anyone who disclosed confidential information of a private
character obtained through a professional relationship. Similarly, unauthor ized
and unjustified entry into a person's home by law enforcement agents was punishable
under the Penal Code. Entry or search was lawful only when undertaken pursuant to
authorization by an examining magistrate or to prevent the commission of a crime or
in a case of in flagrante delicto. Telephone lines could be tapped with court
authorization for grave reas’ ns but information so obtained was not admissible as
evidence.

Preedom of religion and expression

137. With regard to that issue, members of the Committee wished to receive
additional information concerning religious freedom, particularly in the light ot
the fact that Tunisia had a state religion, and regarding .ne application of the
Press Code, with special reference to the refusal to register new periodicals and
to the practice relating to the prohibition of foreign perindicals., Members also
wished to know whether it was permissible in Tunisia for a person, including a
Muslim, to change his religion, and why the designation of the Grand Rabbi was
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subject to the issuance of a decree. It was asked whether the requirement, under
the Press Code, for prior notification of publications to the Ministry of the
Interior was compatible with article 19 of the Covenant and whether refusal of an
authorization to publish could be appealed, whether allegations ccncerning the
suppression of a number of opposition publications and periodicals, including a
French-language book by Mr. Moncef Marzouqui, were correct, whether government
assistance to publishers was subject to political conditions, whether publications
other than newspapers or magazines were also subjected to the requirement of prior
notification or to any form of censorship and whether such works could be banned
for reasons other than those applicable to the press, Members also asked whether
all individuals or only registered publishers were free to publish, whether
requlations affecting radio and television provided adequate guarantees to ensure
the public's right freely to receive, seek and impart information and ideas of any
2ind, whether official refusal of authorization to publish or failure to respond to
an application could be appealed to the Administrative Tribunal on any grounds
other than misuse of authority, and whether the duration of suspension of a
periodical was 1ixed by law or could be extended iandefinitely by the judicial
authorities. One member, considering that the general requirement for prior
notification regarding new publications resulted in a degree of government control
over opinion and expression beyond the limits prescribed in article 19,

paragraph 3 (b), of the Covenant, asked whether the review of the Press Code
planned for the 1986 session of the legislature had actually taken place. Aanother
member, noting that the line between religious or racial hatred, which the Tunisian
Gover nment had 1iade laudable efforts to prevent, and war propaganda was tiin,
expressed the hope that the legislature would consider the possibility of also
outlawing the latter.

138, In his reply, the representative of the State party explained that, although
Islam was Tunisia's state religion, article 5 of the Constitution guaranteed
freedom of conscience and protected the free exercise of religion. As the religion
of nearly all Tunisian citizens, Islam received assistance from the State for the
building and maintenance of mosques and for the salaries of religious auxiliaries.
The free exercise of Judaism was guaranteed under Act No. 57-78 of 11 July 1958,
and of Catholicism by an international agreement with the Holy See concluded on

27 June 1964. Other religions could also be practised freely and there was no law
against changing one's religion. The Grand Rabbi, like the Mufti, was a high
dignitary having access to the Head of State. He was appointed by decree upon
nomination by the Jewish community.

139, Regarding freedom of opinion and of the press, he stated that, since the
adoption of the Press Code in 1975, ther- ~ad been only one case of refusal of
authorization of a new publication, a d on which had subsequently been upheld
by the Administrative Tribunal. Local o1 »reign periodicals could circulate
freely and only two foreign periodicals had been seized within the past five
years. During 1986 a total of 13 locally published books or writings, which were
contrary to public morals or had defamed the Head of State, had been seized and
there had been three such cases during the first three months of 1987. As
indicated earlier, refusal of authorization of a periodical could be appealed on
grounds of abuse of power, which comprised the concept of violation of a right.
Some of the periodicals mentioned as having been suppressed as opposition
publications were not, in fact, opposition pavers and had not been suspended but
had voluntarily ceased publication. The maximum period of suspension of a
periodical was six months and such suspensions were appealable. All publications
received the same type of assistance and advantages from the Government without
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-discrimination. The publication of books was not subject to any requirement of
prior authorization nor were publications other than periodicals subj:ct to prior
controls or to censorship of any kind. No foreign~language book had been
prohibited or seized ‘'n recent years.

Preedom of assembly snd association

140, With regard to that issue, members of the Committee wished to receive
information on the application of restrictions to the right of peaceful assembly
established by law, on the current status of the proposed new act relating to the
formation and functioning of political parties, and on articles of the Labour Code
concerning the relationship between domestic and foreign trade unions and
restrictions relating to the position of foreign workers in trade unions. Members
of the Committee also wished to know how many political parties had participated in
the most recent elections and how many were currently represented in the
legislature, how it was possible to ensure that democratic principles were
respected within the internal processes of pulitical parties and whether the
judiciary had a role to play in that regard, whether trade unions could be
organized only along professional lines or also at the level of a particular
industry or enterprise, in accordance with ILO Convention No. 87, whether the
prohibition of foreign unions in Tunisia also precluded the affiliation of Tunisian
trade unions to world-wide labour organizations, and whether trade-union leaders,
including the Secretary-General of the General Union of Tunisian Workers (UGTT),
were being detained and, if so, on what charges and under what penal régime. With
reference to the draft bill concerning the organization of political parties,
discussed in paragraph 132 of the report, clarification was requested of provisions
relating to conditions for the issuance of authorizations to form political
parties, particularly the requirement of respect for democratic principles within
the internal functioning of political parties and the prohibition of parties basing
themselves on racial, religious or ethnic ties, as well as the exclusion from
political life of persons who had served prison terms.

141. In his reply, the representative of the Sta!e party explained that, under
Act No. 69-4 of 24 January 1969, the authorities must receive prior notice of the
time, place, purpose and object of public meetings, which normally had to end at
midnight. Meetings regarded as posing a threat to public order or security could
be prohibited by the authorities, but only by written order that was subject to
appeal to the Administrative Tribunal on grounds of abuse of power. Such
restrictions applied only to public meetings in which anyone could participate.
Private meetings, including trade-union assembl es, could be held freely without
any restrictions. Marches and street demonstrations were subject to restrictions
similar to those relating to public meetings and could be prohibited for the same
reasons., Allens were free to join any Tunisian trade union and could hold
positions of leadership therein with the approval of the Minister of Labour.
National trade unions were entirely free to affiliate to regional or international
trade-union federations and the UGTT was in fact affiliated to several such
federations, including the International Confederation of Free Trade Unions.
However, for historical reasons dating back to the period of the French
Protectorate, foreign trade unions were prohibited from establishing local
chapters. Under the Labour Code, which was th¢ only legislation regulating
trade-union activity, it was possible to establish a union freely, the only
requirement being a simple notification to the authorities to inform them of the
organization's existence. Any detained union leaders were i hat situation for
violations of ordinary laws and not on account of their uni« elated activities.
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The former Secretary-General of a trade-union federation had beriefited from
measures of clemency, such as access to newspapers, television, and visits from
family members and others, including a recernt visit by Mr. Blanchard,
Director-General of the International Labour Organisa‘ion. Regarding the
participation of political parties in the electiors leld on 2 November 1986, three
parties - the Destourian Sociallist Party, the Communist Party &nd the United
Popular Porce Party - had presented candidates on separate liss hut as part of a
common National Front. There had also been some independent candidates, notably in
Sfax, but only the National front candidates nad been elected,

142. Responding to questions concerning the draftc legislation relating to political
parties, the representative emphasized that it was still at the stage of a draft
and subject to change. Thus, provisions such as those relating to the possible
disqualification of convicted former politicians were not yet definitive and, in
any case, there was no question cf disqualification for reasons other than clearly
specified infractions, such as embezzlenent or corrutcion. The general thrust of
the draft bill was clearly in favour of greater pluralism »nd democracy in the
countiy's political 1 . There was no int2ntion whatsoever t.o prevent parties
from existing and pre: ting themselves at electicns, the question was simply to
find the best way of providing a Jegal underpinningy for political pluralism. The
conditions and measures of control curvently under discussion were considered as a
necessary minimum to ensure responeible participation in political and public
life. Thus, the prohibition of political parties based on religious or ethnic

considerations was desirable precisely in order that political pluralism could
flourish.

Right tu parti.ipate in the conduct of public affairs

143, With regard to that issue, members of the Conmittee wished to receive
information on the exercise of and restrictions on political rights, parti:ularly
for non-Muslims, and on legislation and practice regard ng access to public office,
including the possibility of a non-Muslim attaining high public office.

144. In responding, the representative of the State party said that, under the
Constitution and lawe of his country, the exercise and enjoyment of political
rights was accorded to all Tunisian citizens without distinction, including
non-Muslims. Non-Muslims were eligible, as were all other qualified citizer ., to
vote or to hold public office. Any mention in a public official's dos:zier of his
political, philosophical or religious opinions was prohibited by law. Non-Muslims
could also accede to high administrative or political office and examples of that
fact were too numerous to mention. The sole exception was the constitutional
requirement that the Head of State had to be a Muslim, which reflected the
eagerness of the country's leadership at the time of independence to preserve the
national identity and the cultural and religious values of the Tunisian people.

Rights of minorities

145. With regard to that issue, members of the Commit’ee vished to receive
information concerning the application, ir practice, of article 27 of the (Covenant.

146. In his reply, the representative of the State party explained that, owing to
certain historical and geographical factors that reinforced the laws and practices
guaranteeing the rights cove-ed in article 27 of the Covenant, such as tlie exposure
of Tunisia to various civilizaticns and peoples, including the Berbers,
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Non-discrimination and equality of the sexes

192. With regard to that issue, members of the Committee wished to receive
information concerning non-discr imination on arounds of political opinion,
language, property ot cther status, restrictions on the rights of aliens compared
with those or citizens, difficulties encountered with regard to the effective
enjoyment of equal rights by women provided for under the Cons'.!tution and
elsewhere and affirmative action taken to promots equallty of L..e sexes, the
compatibility of articles 152 t~ 154 of the Family Code with a-ticle 3 of the
Covenant, and, in relation to equality of the sexes, concerning the acquisition of
Senegalese nationality.

193. In his reply, the representative of the State party said that the Constitution
of Sere:». prohibited and condemned discrimination in all its forms. While only
certain forms of discrimination were specifically enumerated in article 1 of the
Constitu“ion, that enumeration was not at all limitative and the Constitution and
laws had “o be seen as a whole. Thus, for examle, article 7 of the Constitution
prohibitea discrimination on the basis of birth, status or family, and article 20
prohibited discrimination at work on the basis, inter alia, of "opinion®. The fact
that the Covenant was itself a part of Senegal's internal juridical order was also
worth noting in that connection. Regarding the rights of aliens, he recalled that
under article 7 of the Constitution all human beings were equal before the law.
Citizens and aliens therefore enioyed the same basic rights, except for certain
civic rights reserved to citizens, in conformity with article 25 of the Covenant.
Restrictions placed on aliens were few in number and were intended more as measures
of protection than of exclusion. Article 7 of the Constitution also provided for
equality of the sexes before the law and the Government of Senegal had constantly
sought to promote such equality further. While much undoubtedly remained to be
done to ensure the equal rights of women, considerable progress had been made.

Many women were now performing the same functions as men in various fields of
social and economic activity and were serving as ministers, legislators, members of
the Economic and Social Council and as Supreme Court Counsellors. There were algo
many women judges, lawyers and business executives.

194. Responding to questions concerning the Family Code, the representative
acknowledged that articles 152 to 154 of that Code attributed certain rights and
duties to the husband. However, the special marital and parental rights accorded
to the husband by society were not attributed on the basis of his being a male, but
only in order to ensure tamily cohesion and harmony. If abused, such rights could
be taken away and, in any case, married women continued to enjoy all their civil
rights. 1If the place of ' .sidence selected by the husband in his capacity as head
of family was not suvitable, the wife could seek legal authorization to change her
domicile. Similarly, notwithstanding a husband's opposition, a married woman could
exerclise a prufession, provided that the interests and welfare of the children wer:
not harmed thereby. It was important to realize that African and Sencgalese
socicty were different from Western society. Seen in that context, it was clear
that the various provieions of the FPamily Code, including the one relating to
polygamy, were not incompatible with article 3 of the Covenant. At the same time,
the representative pointed out that there was a certain divergence of opinion with
respect to such matters in Seneqal and that a special committee was to meet shortly
to address the various issues. That comnittee could also be invited to consider
whether those provisions of the Family Code were compatible with article 3 of the
Covenant.
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which some 600 leaders of the Christian Democratic Party had been killed by
extremists of the left or right, legislative elections had been held in 1984
followed, in 1985, by presidential elections. Thus, the democratic process had
been consolidated in El Salvador. Since 1980, a number of successful agrarian and
economic reforms had been undertaken to assist the less favoured sections of the
population, particularly the peasants. Despite such positive developments and the
unity of the whole civilian population in its desire for peaceful progress, the
destabilizing activities of both right- and left-wing extremists had continued and
the country was still facing a situation of terror and intimidation. The
representative wished to stress that his Government had never refused to co-operate

with United Nations organs or representatives dealing with situations af fecting
human rights in his country.

152. Turning to the report, the representative drew attention to the new
Constitution, which had been adopted in 1983 after wide-ranging discussions. He
pointed out that its first two chapters were centred not on the State, as was
customary, but on the human person and individual rights and fundamental
guarantees. His delegation had come before the Committee with the intention of
co-operating fully with it and was eager to hear the Committee's recommendations.

153. Members of the Committee, while recognizing the great difficulties posed by
El Salvador's troubled history and the problems that had been faced since 1979 in
establishing a pluralistic democratic régime, regretted that the report did not
follow the guidelines established by the Committee. It was very difficult for the
Committee to discharge its responsibilities under article 40 of the Covenant on the
basis of the supplementary report submitted by the State party, whicn merely cited
articles of the Constitution that corresponded to various articles of the
Covenant. A Constitution only provided a general framework, whereas the Comittee
also needed to know about the laws that gave effect to the Covenant and the
concrete measures relating to its implementation or the reasons for its
non-implementation. Members noted that the report was particularly deficient in
information about practical difficulties and problems, such as the prevalence of
torture and disappearance, whose importance had been stressed by members in 1983
when the earlier report submitted by the State party had been considered.

154, Some members of the Committee, while agreeing that it was not satisfactory to
have detailed information only on the subiect of the Constitution and very little
on the enabling legislation and its practical implementation, nevertheless
considered that, given the difficult circumstances prevailing in El Salvador, the
attitude of the State party had been positive and left no doubt of the Government's
attachment tc human rights. They hoped that the Government of El Salvador would do
everything possible to provide the information needed for the proper discharge of
the Committee's duties under article 40 of the Covenant.

155. With regard to article 2 of the Covenant, members of the Committee reqguested
additional information about the administrative and juridical régime in

El Salvador, which guaranteed the exercise of human rights, and asked whether the
provisions of the Covenant could be invoked in the courts. They also asked about
measures taken to promote awareness of and respect for the provisions of the
Covenant, especially among administrative and law enforcement officiais, and about
the role played by the Salvadorian Human Rights Commission, mentioned in
paragraphs 22 and 23 of the report. Noting the statement in paragraph 49 of the
report that, in an action of unconstitutionality, the final judgement of the
Supreme Court of Justice was binding "as a rule®, one member wondered whether that
phrase implied possible exceptions and, if so, what such exceptions might be.
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*156. With reference to article 4 of the Covenant, members of the Committee noted
that th.re seemed to be two different juridical régimen in E1 Salvador, one based
on the Constitution of 1983 and the other on the special legal order established
under the state of emergency, which corresponded to the reality that people
actually experienced in their daily lives. For example, criwminal procedures under
the state of emergency (Decree No. 50) were entirely different from those
prescribed under the constitutional system. It was therefore difficult for the
Com {ttee to understand the situation in El Salvador with respect to the

impl tentatlion of the Covenant, and its problems were compounded by the fact that
the svpplementary report did not provide detailed information concerning the
[Lw*1cal appl ication of the :utate of emergency and the suspension of
constitutional rights. fThe report also failed to make ciear the precise extent t»
which rights covered in the Covenant had been affected by the state of emergency.

157. Regarding the declaration of the state of emergency and its duration, members
of the Committee wished to know gpecifically how many times article 29 ot the
Constitution had been invokcd since its entry into force in 1983 and whetuer the
Government had on each occasion duly notified the Secretary-General nf the

United Nations, pursuant to it obligations under article 4, paragraph 3, of the
Covenant, how of“en the state of emergency had been extended .y the action of the
Legislative Assembly and the Council of Ministers, respect ively, how long the
sugpension of constitutional guarantees was expected to last, . id whether the state
of emergency was, in fact, still in force, either de jure or de facto. Regirding
the application of the state of emergency, members asked whether persons depr ived
of their rights during a state of emergency were able to have recourse to the
remedy of habeas corpus or amparo, what he powers and functions of the Salvudor tan
Human Rights Commission were during a state oi emergency, and under what
circumstances human rights workers, including members of the Human Rights
Commission, had been arrested in May 1986. One member commented that, to fulfil
its role properly, the Committee would need to be given additional information
about the situation in El Salvador with respect to almost every area covered by the
Covenant, notably, the right to life, liberty and security of person, the right to
a fair trial, freedom of movement, freedom of expression and freedom of asser-ly.

158. In connection with article 6, members expressed concern over the continuation
of political violence in the country, including assassinations, murders, torture
and disappearances of union leaders and others, and referred to reliable reports
indicating that more than 1,800 civilians had been killed and 300 persons had
«isappeared in 1986. While the number of cases of killings and disappearances had
decreased from previous levels, the situation could hardly be considered
satisfactory. Recalling that the representative of the State party had admi tted
during the discussion of the initial report that his Government lacked the capacity
to cope with investigations of deaths caugsed by political violence, one member
wondered what jmprovements had been made in the system of investigation since
1983. 1In the same connection, he noted that nothing was saic in the supplementary
report abouc the possible 2stablishment of an independent body for investigating
such deaths, which had at one time been contemplated by the Government, and asked
whether any persong had been brought to justice for political killings. 71t was
also asked whether any law had been enacted to prevent extrajudicial excc.utions,
including deaths caused by firing on demonstra.urs, and whether inquiries had been
pursued with a view to endirn¢ such abuses by sectarian forces.

159. Regarding the death penalty, inembers wished to know wihether any crimes of the
sort referred to in paragraph 68 of the report carried the death penalty, what



offences under military legistation carried the death penalty and whether that
penalty alsc applied to civilians tried under military law, and how the
restrictions relating to the imposition of the death penalty on minors and pregnant
women, as provided in article 6, paragraph 5, of the Covenant, were being observed,
particularly in view of the state of emergency.

160. With reference to article 7 of the Covenant, members noted that, despite the
prohibition of torture and degrading treatment under article 27 of the
Constitution, information from various sources indicated that detalnees were
frequently tortured, often during pre-trial detention. Nouing further that some
90 per cent of the former detainees who had been examined by experts after their
release had been found to carry traces of torture, members asked how many cases of
the uge of torture by prison or police authorities there had been, how many
investigations had been carried out, in how many cases those responsible had been
punished, how many formal convictions of torturers had been pronounced by the
oourts, and what compensation had been provided to torture victims., It was also
asked whether the prohibition of torture and ill-treatment of prisoners featured in
the training of law enforcement officials.

161. In connection with article 9 of the Covenant, members noted that violations of
the rights covered under that article were still being reported and that the anumber
of cases of arrest and detention, under Decree No. 50 of February 1984, had risen
to more than 1,000 during i986. 1In that regard details were requested as to the
number of political and other detainees, the trends with respect to the number of
arrests and the length of periods of detention. Further, it was observed that the
provisions (f Decree No. 50, under which it was possible to hold a person in
administrative detention for eight days and to deny him access to relatives or
legal counsel for up to 15 days, were not compatible with the Covenant.

162. Regarding article 10 of the Covenant members wished to know what measures had
been taken by the Government to prevent the mistreatment of detainees, what
controls had been established over the action of the police forces and over the
administration of detention centres, particularly establishments under military
administration, and how the rights of persons arrested under article 243 of the
Code of Penal Procedure (arrest without a warrant) were guaranteed. The
representat ive was also asked to ci mment on a television broadcast that had shown
detainees signing coniessions - an event that suggested a lack of adequate
safequards of the persons concerned. Members also noted that the General Assembly,
in ity resolution 41/157, had expressed the view that continuing violations of
human rights were tak:ng place in El Salvador and that the judicial system was
unable to rectify matters and punish those responsible. In that regard they wished
to know specifically what medical services were available to detainees and to what
extent officials received instruction about the Standard Minimum Rules for the
Treatment of Prisoners and the Code of Conduct for Law Enforcement Officials. They
also requested details of gpeciric cases illustrating actual practice relating to
the treatment of detainees.

163. With relerence to article 14 of the Covenant, one member stated that he would
welcome the representative's comments on the observation that the report was silent
about the administration of justice and that the judiciary appeared to be

ineffect ive. Another member wished to know what powers were still wielded by the
military authorities following the lifting of the state of emergency and on what
leanl basis.
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164. Regarding article 17 of the Covenant, one member wondered what measures the
Government had taken to provide protection against arbitrary or unlawful
interference with privacy, family, home or correspondence and against unl awful
attacks against honour and reputation.

165. In connection with article 18 of the Covenant, one member referred to the
apparent l1ifting of the prohibition against political propaganda by the clergy or
criticism of the Government during religious services -~ which he characterized as a
positive development. He asked how that change had been reflected in practice if
the prohibition had, indeed, been removed,

166. In connection with article 19 of the Covenant, one member wished to know what
possible justification there could have been for restricting freedom of opinion
during the state of emergency. In his view, the gituation did not warrant any
derogation from the provisions of article 19, paragraph 1, of the Covenant.
Attention was also drawn to the Committee's general comment relating to

article 19 (No. 10 (19)), 7/ which stressed that the right to freedom of opinion
should never be restricted or suppressed. Another member wondered why the
emergency provisions had been formally extended to the rights set forth in

article 19 at all, since it was clear that those rights were being exercised in
practice,

1t 7. In connection with article 25 of the Covenant, one member referred to a
reported strike by 27 members of the Legislative Assembly in El Salvador and asked
for an explanation of that incident. He also wished to have additional information
concerning participation in political activity and the progress made in the
exerclise of political rights.

168. With r2ference to article 26 of the Covenant, one member wished to know why
article 3 of the Constitution contained no specific safeguard against
discrimination on the grounds of political or other opinion. It was also observed
that the provisions relating to adultery in the Penal Code were discriminatory with
regard to women and therefore not compatible with the Covenant.

169. Replying to questions raised by members concerning article 2 ot the Covenant,
the representative of the State party said that, under article 144 of the
Constitution, international treaties were integrated into domestic law and could be
invoked before the courts. In case of conflict between a treaty provision and
domestic law, the former prevailed. The rights inscribed in the Constitution were
being taught to members of the armed forces, and a first training course of that
type had been held for 5,000 members of the police force on 25 November 1986. It
was planned that by October 1987, some 85 per cent of the members of the security
forces would have been given such training, which was being organized in
co~ordination with the International Committee of the Red Cross, the Catholic
Church and the Salvadorian Human Rights Commission.

170. Responding to questions raised by members of the Committee with respect to
Decree No. 50 and the state of emergency, the representative said that the state of
emergency had been lifted on 12 January 1987. Decree No. 50 had been abrogated and

would be replaced by a new law relating to pen. 1 procedures during a state of
emergency. It was also planned to create a new otfice of Procurator-General for

Human Rights, to be elected by the Legislative Assenbly. During the state ot
emeryency the guarantees relating to freedom ot movement, expres:ion, association

and non-inter ference with correspondence had been suspended.,  Freedom ot assembly
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had also been restricted except for religious purposes. The state of emergency had

not affected freedom of opinion, nor had the status or careers of judges been
af fected.

171. Regarding the arrest of certain activists during the state of emergency, the
representative said that Luz Janet Alfaro, Vilma Sayonara Alfaro and

Dora Angélica Campos had all admitted participation in terrorist activities and had
subsequently been amnestied and freed. They had made a trip to Europe at the
beginning of 1987 and had left a dossier with the Centre for Human Rights, which
could be consulted. Trade-union representatives who had been detained had engaged
in illegal or terrorist acts and had not been arrested for their trade-union
activities. Following a meeting in 1985 between President Duarte and the
Director-General of ILQ, a contact group had been sent to El Salvador in

January 1986 to look into the situation relating to trade unions, but the number of
allegad cases of violation of trade-ur .on rights referred to the ILC Committee on
Freedom of Association had been very low.

172. In connection with questions raised under article 6 of the Covenant, the
representative said that the Government under President Duarte had demonstrated its
determination to put an end to grave violations of human rights by co-o[erating
with the competent organs of the United Nations and the organization or American
States. Immediately upon taking power, the Government had dismantled the

G-2 Section of the Policia de Hacicnda, which had been implicated in such
violations and those responsible had been brought to trial. 1In all, more than
1,000 members of the armed forces or security forces had been charged with human
rights violations and those involved in such well-known cases as the murder of four
American nuns and two agricultural advisers had been condemned and were curreatly
in prison. However, it was often difficult to prove such violations in court and
trials were often delayed by administrative shortcomings. A commission was
currently undertaking a study of the judicial system with a view to improving the
implementation of relevant constitutional and treaty provisions. In carrying out
that task, C1 Salvador was counting on technical assistance from the United Nations
and from friendly countries, such as Spain.

173. With reference to articles 7 and 10 of the Cover=nt, the representative
acknowiedged that abuses of detainees had been very frequent at an earlier stage of
the crizis, but said that such abus:s had diminished greatly since the start of the
democratization process. He stated that the practice of torture was not resorted
to in Salvador an detention centres - a fact that had been confirmed by the most
recent repor. of the Special Representative of the Commission on Human Rights.
After learning of incidents of maltreatment, the authorities had instituted a
system of medical examinations and of filming the interrogations of detainees so as
to preclude the possibility of their recurrence. Detention centre personnel were
employees of the Ministry of Justice. Their duties were defined precisely and they
operated under strict supervision. Detainees could receive medical care at clinics
placed at the disposal of the detention centre adminiscration.

174. Regarding article 9 of the Covenant, the representative said that the security
torces and armed forces had recc ived precise orders concerning the manner in which
arrcsts were to be carried out. Pursuant to an agreement concluded between the
Gover nment and the International Committee of the Red Cross, the name, date and
place of arrest, and place of detention of all persons who had been taken into
custody were communicated to the International Committee of the Red Cross.

Red Cross delegates and members of the Salvadorian Human Rights Commiysion were
author ized to visit detainees at any ot the centres.
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175. Regarding article 14 of the Covenant, the representative explained that the
judicial system of Bl Salvador comprised the Supreme Court of Justice and courts of
first and second instance. Judges of the Supreme Court of Justice and of the
courts of second instance were civil servants elected by the Legislative Assembly
to serve terms of five and three years respectively. Judges and magistrates were
independent and in the exercise of their functions were subject only to the
Constitution and the laws. An effort was currently under way, under the aegqis of a
gpecial reform and revision commission, to improve the penal system from the
administrative, technical and legal standpoint.

176. Responding to questions raised concerning article 25 of the Covenant, the
representative stated that, in order to strengthen the rule of law and broaden
political particivation to include the entire population and with a view to the
legislative elections scheduled in 1988 and presidential elections in 1989, a
thorough effort was being made to revisc and update the electoral lists,

177. With reference to article 26 of the Covenant, the representative cxplained
that the inequality in the treatment of men and women with respect to adultery
would be corrected under a planned revision of the Per 1 Code.

178. Finally, the representative of the State party explained that any errors and
omissions found in the supplementary report had been due to his country's
inexperience and to the lack of qualified personnel. He was confident, however,
that, with the help that the Centre for Human Rights would be able to prcvide
pursuant to General Assembly znd Commission on Human Rights resolutions,

El Salvador's future reports would be more complete and would conform better to the
provisions of the Covenant. His Goveri.ment was determined to continue to
co-operate, to the best of its ability, with the Committee and with other organs
dealirg with human rights.

179. Although deeply concerned by the human rights situation in El Salvador,
members of the Committee expressed thei. appreciation to the representative o7 the
State party for the additional information he had provided and for having made
available a number of additional documents relating to the human rights sitvation
in his country. However, they felt that the sum of information provided to the
Comnittee by the Government of El Salvador did not amount to <« full initial
report. Membersn nevertheless expressed sa’ (sfaction about the State party's
readiness to conform more closely in the future to the Committee's guidelires for
the preraraticn of -eports.

180. The Committee requested the State party to submit another supplementary report
before the end of 1988 80 as to enable the Committee to consider it together with
the second periodic report of El Salvador. The cdeadline for the submission of the
latter was set for 31 December 1988.

Senegal

161. The Committee considered the second periodic report of Senegal
(CCPR/C/37/Add.4) at its 721lst to 724th meetings, on 6 and 7 April 1987
(CCPR/C/8R.721-724).

182. The report was introduced by the representative of the State party who said

that his coantry wat fully committed to the promotion and protection of human
rights, which it considered essential for development. S8ince the consideration by
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the Committe2 of Senegal's initial report in 1980, many legal reforms had been
undertaken ky the Government of Senegal and in that procesas the nbservations of
nembers of the Committee had been taken carefully into account. Certain changes,
such as the laws adoptud in 1981 relating to the abolition of restrictions on the
number of political parties and the elimination of all administrative and financial
restrictions cn the right to leave the national territory, were a direct response
o the concerns expressed by the Committee.

183. Among the other reforms in the legislatlve sphere to which the representative
drew attention were far-reaching changes in Senegal's criminal procedure, which
involved measures to decentralize the judiciary, speed up judicial procedures and
provide more effectivr protection ~f the right to defence. Legislation had also
been adopted to rvestructure the bar, improve the status of judges and strengthen
their independence and liberalize the 1979 Press Organs and Journalism Act. The
Penal Code and the Code of Civil Procedure were also be‘ng modified. In addition,
measures had been taken to promote iuman rights through the c¢issemination of
information in popularized form and through education and training activities.

Constitutional and legal framework within which the Covenant is implemented

184. With regard to that issue, members of the Committee wished to receive
information concerning any significant changes made since the consideration of the
previous report that would affect the implemeuntation of the Covenant and any
problems encountered, the functions of the higher Council of the Judiciary and the
Supreme Court with respect to the unconstitutionality of laws and the way in which
the functions of the two bodies differed, the status of the Covenant under

article 79 of the Constitution, specific steps taken to ensure that domestic laws
and regulations were consistent with the Covenant, the possibility € provisions of
the Covenant being directly invoked by individuzls before the courts or State
institutions on the grounds that the relevant rights were not covered by domestic
law, and efforts tn disseminate information about the Covenant and the Optional
Protocol.

185. Members also wished to know the meaning of the term "fundamental guarantees
accorded to civil servants and military personnel®, in article 56 of the
Constitution, what arvangements existed to provide access to the courts for people
in relatively remote areas, whether there were any legal aid schemes to asaist the
less advantaged sectors of society, how many officials had lost their civil rights,
pursaant to article 6, paragraph 1, of the Penal Code and for what length of time
such rights had been forfeited. It wus also asked what recourse was available to
privave individuals when a law violated a right provided for under the
Constitution, whether the Council of State or bodies other than the Supreme Court
had any role in resciving contlicts of jurisdiction between the executive and
legislative powers, whether information about the Covenant and related legislative
measures had been made available in national languages other than French. whether
the powers oOf the President of the Republic extended to the domain of the rights
and duties of citizans allowing him to issue normat ive decrees, and whather any
special state bocdy existed to deal with problems relating to civil and political
rights. Menbers also wished tu know whether the reciprocity provisions in

article 79 of tha Conatitution applied not just to bilateral but also to
multilateral agreements and, if so, whether the Government could invouke that
provision in case of non-compllance with the Covenart by other States parties, what
trole, if any, the Supreme Court had in cases concerning the constitutionality of a
treaty after it had been ratified, and whether the publication of duly approved and
pronulgated legislation in the Journal officiel war governed by law.
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186. In his reply to questions raised by members of the Committee, the
representative of the State party said that the legislative changes adopted by
Senegal since 1980, including those referred to in his introductory statement, had
been in keeping with _he provisions of the Covenant and therefore did not present
any particular problems of implementation. Under article 82 of the Constitution,
the Supreme Court had responsibility for ruling on the constitutionality of laws at
the drafting stage, as well as for determi..‘ng their unconstitutionality under
article 63, prov.'!ded it had been req ested to do s within six days of final
enactment either by the Pirusident of the Republic or by one tenth of the membership
of the National Ausembly. Article 82 also conferred on the Supreme Court the right
to decide about conflicts of jurisdiction between the executive and legislative
powers, The higher Council of the Judiciary was an advisory body on the French
model with the President of the Republic serving as Chairman and the Minister of
Justice as Vice-Chairman. It concerned itself with such matters as the
appointment, tenure and discipline of judges and the exercise of the right of
pardon by the Pres.dent of the Republic and had n» role at all with respect to the
detcrmination of the constitutionality of laws. Under article 79 of the
Cunstitution, ratifi- international treaties took precedence over relevant
domestic laws and fc ed part of the corpus of Senegalese law without rcquiring any
enabling legislation. An individual could invoke the provisions of the Covenant,
as had already occurred in a case involving a Ministry of the Interior order
challenged in court on the basis of article 4 of ILO Convention No. 87. Continuing
efforts were being made in Senegal to harmonize domestic legislation with the
provisions of the Covenant, including the repeal of & law that had restricted the
right to leave the country; that action had been taken specifically in response to
the Coumittee’s comments on the initial report.

187. Regarding the dissemination of information about the Covenant, the
representative explained that, although the Covenant had not yet been transiated
into the national languages, its publication in the Journal officiel had been an
impor tznt step, since the Journal o¢ficiel had a wide circulation in government
ministries and other official bodies and among the French-speaking population. The
media also played an important role in keeping the public informed of legislative
debates and developments and there were gover nment-sponsored television programmes
concerning human vights. The Senegalese Committee for Human Rights, the Institute
for Human Rights and Peace, and the African Institute of Human Rights were involved
with such activities as the dissemination of human rights information, both in
French and in the national lanqguages, holding seminars, conferences and symposia,
and providing instruction and training. Their eftorts were effectively reinforced,
par cularly in rural areas, by non-governmental organizations concerned with

prov i1ding legal advice.

188. Responding to other questions, the cepresentative pointed out that the
reference in article 56 of the Constitution to guarantees to military and civilian
personnel related to legislation adopted in 1961 defining the public service. The
guarantees concerned, inter alia, re-ruitment, remuneration, trade-union rights,
protection against threat: and slander, the :zight to hold political and
philosophical opinions, advancement according to procedures defined by statute,
disciplinary sanctions subject to certain rules, annual leave, resignation and
retirement. As a result of the decentralization of the judicial system, including
the replecement at the Jépartement level of magistrates courts by two or three
depar tmental courts with broader competence, access to the courts for Senegaley
cltizens had heen made easier. egal ald was available In certain cases under .
cyscem int.oduced by a colonial ordirance in 1911. Loss of civil right1 was ty
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imposed for certain criminal offences and involved the loss of civic, political and
even family rights (such as the right of legal guardianship). It was similar in
its implications to the former penalty of banishment. Civil rights could be
restored under an act of amnesty, and that had occurred in a number of cases. In
Senegal individuals could not challenge the constitutionalit of laws or

acs ‘nistrative acts and could seek their abrogation only on grounds of abuse of
power.

189. The second section »f the Supreme Court dealt with administrative matters and
was similar in function to the Conseil d‘'Etat (State Council) in France. The High
Court of Justice was a gpecialized political body, composed of members of the
National Assembly. It had responsibility for judging crimes, such as high treason,
committed by members of the Assembly or by ministers in the performs~ce of their
functions. Under article 56 of the Constitution, powers relating tc the rights and
duties of citizens were reserved to _he National Assembly; regulatory powers, which
encompassed all matters not reserved to the competence of the legislature, were
exercised by the President of the Republic. The President could act in areas
reserved to the National Assembly only in cases where the latter had adopted
appropriate enabling legislation that sgpecified the scope and duration of such
delegation of authority. The reciprocity provision in article 79 of the
Constitution applied essentially to bilateral commercial or other agreements and
could not be invcked by Senegal in case of non-compliance with the Covenant by
another State party. The Supreme Court ruling re-ecting an appeal based on

ILO Convention No. 87, which had been ratified by Senegal, was not inconsistent
with articie 79 of the Constitution, which gave precedence to duly ratified
treaties. The rejection of that appeal was based solely on the fact that the text
of that Convention had no legal effect since, contrary to article 2 of the Law

of 1970 concerning the applicability of laws and regulations, it had not been
published in the Journal ofiiciel.

Self-determination

190. With regard to that issue, members of the Committee wished to know what
Senegal's practice was with regard to self-determination in internal affairs,
including, in particular, the claim to autonomy that had been raised in Casamance,
and whether groups claiming such rights could be qualified as "peoples®", in the
gense of article 1 of the Covenant.

191. In his reply, the representative stated that Senegal's support for peoples
struggl ing for self-determination, notably the people of South Africa, Namibia and
Palestine, had been amply illustrated in the report. The right of
self-deteimination was an evolving concept that encompassed not only the right to
freedom from colonial domination and to national independence but also the right of
people freely to determine their internal political régime and freely to assure
their economic, social and cultural development. Reqarding the events in
Casamance, he explained that the overwhelming majority of residents in the region,
which was one of the 10 regions in Senegal but was separated geographically from
the rest of the country by Gambia, considered themselves to be Senegalese and had
no desire to secede from the Republic. Only a few individrals, who were members of
one of eight local ethnic groups, had rebelled, first against local authorities and
later against the central Government. The eight ethnic groups living in Casamance
were B0 intermingled that the small group in uestion cculd scarcely be considered
as constituting a people having the right to self-detecminition under article 1 of
the Covenant.
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Non-discrimination and equality of the sexes

192. With regard to that issue, members of the Committee wished to receive
information concerning non-discrimination on arounds of political opinion,
language, property or cother status, restrictiong on the rights of aliens compared
with those or citizens, difficulties encountered with regard to the effective
enjoyment of equal rights by women provided for under the Cons!. {tution and
elsewhere and affirmative action taken to promots equallty of L..e sexes, the
compatibility of articles 152 t~ 154 of the Family Code with a:ticle 3 of the
Covenant, and, in relation to equality of the sexes, concerning the acquisition of
Senegalese nationality.

193. In his reply, the representative of the State party said that the Constitution
of Sere:*. prohibited and condemned discrimination irn all its forms. While only
certain forms of discrimination were specifically enumerated in article 1 of the
Constitu“ion, that enumeration was not at all limitative and the Constitution and
laws had “o be seen as a whole. Thus, for examle, article 7 of the Constitution
prohibitea discrimination on the basis of birth,. status or family, and article 20
prohibited discrimination at work on the basis, inter alia, of "opinion®. The fact
that the Covenant was itself a part of Senegal's internal juridical order was also
worth noting in that connection. Regarding the rights of aliens, he recalled that
under article 7 of the Constitution all human beings were equal before the law.
Citizens and aliens therefore enioyed the same basic rights, except for certain
civic rights reserved to citizens, in conformity with article 25 of the Covenant.
Restrictions placed on aliens were few in number and were intended more as measures
of protection than of exclusion. Article 7 of the Constitution also provided for
equality of the sexes before the law and the Government of Senegal had constantly
sought to promote such equality further. While much undoubtedly remained to be
done to ensure the equal rights of women, considerable progress had been made.

Many women were now performing the same functions as men in various fields of
social and economic activity and were serving as ministers, legislators, members of
the Economic and Social Council and as Supreme Court Counsellors. There were also
many women judges, lawyers and business executives.

194. Responding to questions concerning the Family Code, the representative
acknowledged that articles 152 to 154 of that Code attributed certain rights and
duties to the husband. However, the special marital and parental rights accorded
to the husband by society were not attributed on the basis of his being a male, but
only in order to ensure family cohesion and harmony. If abused, such rights could
be taken away and, in any case, married women continued to enjoy all their civil
rights. If the place of - .sidence selected by the husband in his capacity as head
of family was not suvitable, the wife could seek legal authorization to change her
domicile. Similarly, notwithstanding a husband's opposition, a married woman could
exercise a profession, provided that the interests and welfare of the children wer:
not harmed thereby. It was lmportant to realize that African and Senegalese
socicty were different from Western society. Seen in that context, it was clear
that the various provieions of the Family Code, including the one relating to
polygamy, were not incompatible with article 3 of the Covenant. At the same time,
the representative pointed out that there was a certain divergence of opinion with
respect to such matters in Senegal and that a special committee was to meet shortly
to address the various issues. That comnittee could also be invited to consider
whether those provisions of the Family Code were compatible with article 3 of the
Covenant.
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195. Regarding the transmission of nationality, the representative drew attention
to the fact that Act No. 61-10 of 7 March 1961 had been superseded by a law adopted
in 1986. Pursuant to the principle of jus soli, under the new law Senegalese
nationality could be transmitted either through the father or through the mother to
any child born in Senegal. The principle of equality of sexes was also respected
in the case of transmission of nationality in accordance with the principle of

jus sanguinis, in that all children born to a Senegalese father, or to a Senegalese
mother where the father was of unknown nationality or stateless, were considered
Senegalese. Children born out of wedlock acquired the nationality of the parent
who first acknowledged themy thus, a Senegalese mother could transmit her
nationality even to a child born out of wedlock.

State of emergency

196. With regard to that issue, members of the Committee wished to know whether the
provisions of Acts Nos. 69-29 and 69-30, both of 29 April 1969, had ever actually
been applied, what the composition of the advisory control commission mentioned in
paragraph 69 of the report was and whether its decisions could be appealed to the
courts, under what circumstances a state of emergency, which involved the use of
emergency powers by civilian authorities, would be declared, as opposed to a state
of siege, when such powers would devolve upon the military authorities, whether
guarantees of civil rights were adequately protected during states of emergency,
and whether remedies existed to compensate persons who had been illegally arrested
during a state of emergency.

197. In his reply, the representative of the State party pointed out that

rticles 47 and 58 of the Tonstitution contained basic provisions concerning states
t. emergency but that no enabling legislation had been enacted until 1969 when
Acts Nos. 69-29 and 69-30 had been adopted. Those laws had enabled the National
Assembly to specify in detail the modalities relatiny to the proclamation and
application of a state of siege or state of :mergency with a view to avertiny
abuses, but tiiey had never been invoked. The advisory control commission envisaged
in Act No. 69-29 had not been established and it was therefore not possible to
answer questicns about how it would actually function in practice. A state of
emergency could se declared in cases where t!ere was a serious threat to public
order or internal security, whereas a state of siege could be invoked in case of an
external threat to the country. Article 58 of the Constitukion and the relevant
laws provided very effective control of executive action by the National Assembly
during staies of siege or emergency and ensured that the Constitution and laws
would not be abused.

Right to life

198. With regard to that issue, members of the Committze wished to know which

of fences were subject to the death penalty, how often that penalty had been imposed
by the courts and whether its abolition was being considered, what progress had
been made in reducing infant mortality, under what circumstances law enforcement
o‘ficials were permitted to resort to the use of force, and how many law
enforcement officials had been charged under the relevant criminal statutes
prohibiting unnecessary resort to violent methods.

199. In his reply, the representative said that, while a number of violent crimes,

such as premeditated murder and infanticide, as well as espionage were punishable
by death under the Penal Code, no death sentences had ever been imposed for armed

-51-




robbery, infanticide or espionage. Although the death sentence had been impoued a
number of times for other crimes, it had actually been carried out in only two
instances since Senegal became independent in 1960. As elsewhere, the poss ‘bility
of abolishing the death penalty was also under discussion in Senegal, with opinions
on the subject differing rather widely. Law enforcement otficials, if found gquilty
of crimes of sufficient gravity, would not be exempt from sanctions set forth in
the Penal Code, including the death penalty. While there nad been occasional
confrontations between the police and university students during public
demonstrations, only one death was alleged to have been caused by police violence,
that of a student who had been injured at a demonstration and who had subsequently
died in hospital. Senegal had sought to reduce infant mortality through a variety
of programmes designed to provide maternal and child health training and services
to pregnant women and mothers, particularly in rural areas. Senegal was also
serving as a pilot country for a primary health care programme sponsored by the
World Health Organization (WHO) and the United Nations Children's Fund (UNICEF) and
was participating in a vaccination programme, also jointly sponsored by WHO and
UNICEF, which had already resulted in the vaccination of more than 75 per cent of
all children up to 23 months of age against seven derious communicable diseases.

Freedom from torture: treatment of prisoners and other detainees

200. With regard to those issues, members of the Committee wished to know the
findings of the State Security Court concerning the allegations of torture it had
considered in connection with the trials of November 1235. They also asked what
measures had been instituted by the Government to ensure not only that torture was
prohibited hy law but also that it did not occur in practice, how many persons had
died in police custody during the period under review and what investigations had
been instituted in such cases, what measuree existed under Decree No. 66-1081 of
31 December 1966, or elsewhere, to ensure the treatment of prisoners in a manner
consistent with article 10 of the Covenant and whether the Standard Minimum Rules
for the Treatment of Prisoners were applied. It was asked whether illegal medical
or scientific experiments on human beings were specifically prohibited by law and
whether any cases relating to such practices had been brought before the courts,
vhether there were any standard instructions or codes of conduct relating to the
treatment of individuals during arrest, detention and interrogation, what
arrangements existed for the inspection and supervision of prisons and places of
detention, whether there were written reguiations for the reception and prompt
investigation of complaints by detainees of cruel or inhuman treatment by police
and gendarmerie officials, how many such complaints had been received in

1985 and 1986, and how many prosecutions of police or prison officers there had
been in recent years under article 288 of the Peral Code.

201. In his reply, the representative of the State party explained that, while some
of the so-called separatists who had been brought to trial in November 1985 before
the State Security Court had alleged that they had been tortured during the
pre-trial interrogation period, no medical or other proof had been produced in
support of those allegations either before the examining magistrate or the State
counsel. Thus, there had been no grounds for submitting the case to the State
Security Court under the provisions of the Code of Criminal Procedure relating to
allegations of torture. Torture was almost unknown in Senegal and its use in
connection with the commission of any crime was deemed an aggravating
circumstance. Sanctions against its use were provided for, inter alie, under
articles 59 and 288 of the Criminal Code, the former also providing for sanctions
in cases of torture during interrogation. Allegations of torture were always
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carefully examined, and whenever an official had been convicted of sucu an act the
courts had been ex*remely severe. While there was a general prohibition of torture
in tne Constitution, to which reference was made in some articles of the Penal
Code, there was no formal law against torture. In August 1986, Senegal had signed
and ratified the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, the provisions of which would be scrupulously applied.
Only two persons had died in police custody during the past 20 years. Strict
inquiries by experts appointed by the legal authorities had established that the
deaths had not been attributable to mis.reatment.

202, Responding tc questions raised by members of the Committee concerning the
treatment of prisoners and detainees, the representative said that, pursuant to
article 698 of the Penal Code, the internal system in prison establishments was
determined by Decree No. 66-1081 of 31 December 1966. Articles 20 to 29 of that
Decree conformed as closely as possible to all the instruments containing minimum
rules to which Senegal had subscribed and the Decree itself clearly stipulated that
its provisions constituted minimum rules. Members of the judiciary helped to
instruct prison staff in the minimum rules. The implementation of that Decree,
which had been revised twice, was subject to strict surveillance. The
Inspector-General of the Courts, who was responsible for ensuring that the prison
régime aimed first and foremost at social rehabilitation, received regular reports
from the Director of Prison Administration. Regarding detainees, he said that
there was protection against their ill-treatment at various levels: examining
magistrates could receive complaints from detainees at any time, they could also
submit complaints to the Inspector-General of Courts and Tribunals, which they did
quite frequently, and there was a control at the level of the Indictments Division
of the Public Prosecutor's Office, which had jurisdiction over the conduct of
examining magistrates. The police authorities were also very attentive to the
treatment of detainees. Overall, it was difficult for the police or prison guards
to violate the rights of detainees and the incidence of illi-treatment was low.

Liberty and security of person

203, With regard to that issue, members of the Committee wished to know whether
there was a maximum 1limit on the length of pre-trial detention resulting from
renewal orders by the examining magistrate, what controls were exercised to ensure
that pre-trial detention did not, in fact, exceed the prescribed limits, how soon
after arrest the individual concerned was allowed to contact a lawyer, and how soon
higs family was informed of his arrest,

204. In his reply, the representative of the State party explained that, since the
adoption of judicial reforms in 1984, liberty had become the rul 2 and detention the
exception. For that reason, the term "pre-trial detention™ had been changed o
*temporary detention®™. Although an examining magistrate could renew a detention
order at six-month intervals, in correctional matters carryirg a maximum penalty of
two years or less it was unusual for a magiscrate to detain a person for a very
long time. There were several controls to ensure that the detention period did not
exceed the prescribed limits: the accused could be released by the governor of the
prison after the expiry of the initirl six-month period if the detention order had
not been renewed, the detainee could apply to the examining magistrate for
conditional release and, if the latter failed to rule on such an application, he
could appeal directly to the Indictments Divisionj if the Indictments Division
failed to act within one month of receipt of a dossier from the Public Prosecutor's
Office, the accused was automatically released from detention. Detainees could
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contact a lawyer immediately after arrest but the latter could intervene only after
the judicial procedure had begqun. An arrested person's family was notified not
later than 24 hours after the individual had been taken into custody. Prohibition
of comnunication with a detainee could be ordered only by the examining magistrate
and such prohibition could not exceed 10 days.

Right to a fair trial

205, With regard to that issue, members of the Committee wished to receive
information concerning laws and practices guaranteeing public trials and the public
pronouncemant of judgements, in accordance with article 14, paragraph 1, of the
Covenant, as well as the circumstances under which the press could be excluded from
a trial. They also asked about the organization and functioning of the bar, the
number of lawyers in private practice, the way in which they were organized and the
requlation of their fees, arrangements for the provision of legal aid or advice,
the composition and jurisdiction of the Court of State Security, and any actual
cases congsidered by that Court since entry into force of the Covenant in respect of
Senegal. Members also wished to know whether the verdict in a case was subject to
review as to the facts under article 3 of Order No. 60~16 of 3 September 1960 and
whether the phrase "all courts®, used in that article, also covered the assize
court, whether "pupil lawyers®™ were qualified lawyers or merely in the process of
qualifying, and, ‘- the latter case, whether they met the requirement in

article 14, paragraph 3 (d), of the Covenant when serving as defence counsel in
criminal cases, how the panel of advocates fiom which defendants could select their
counsel wag established, and whether the phrase "suffering from a disability®,
which appeared in article 101, paragraph 4, of the Code of Criminal Procecure, was
meant to include persons with insufficient means.

206. In his reply, “he representative of the State party said that the codes of
both criminal and civil procedure stipulated that trials should be held in public
except in respect of matters involving public order or the safeguarding of public
morals. Journalists were authorized to attend all public trials and to publicize
legal proceedinges. A law adopted on 4 January 1984 had replaced the 1960 decree
under which the bar had been governed. Lawyers in Senegal were independent and
free of governmental control. They could practise individually or in partnership
with others. Thelir feas were not regulated but an inuicative scale had been
established by the Ministry of Justice that could be referred to in case of
dispute. Disputes over fees that could not be amicably resolved were submitted for
arbitration. The activities and professional interests of lawyers were managed
under the direction of the Bar Council, chaired by the President. The 1984 Act had
strengthened the Bar Council by giving it legal status and financial autonomy, as
well as by lengthening the terms of office of the President and members of the
Council so as to provide greater stability and continuity. Legal assistance was
qoverned by a decree, dating from 1911, which was still in force and which provided
for the appointment of a defence lawyer by the President of the Bar Council, upon
request, as well as for the allocation of funds to cover legal costs. The Court of
Stute Security was presided over hy a judge assisted by two assessors and a
government representative, It also comprised several examining magistrates. From
1973 to 1985, the court had tried approximately 10 cases of minor importance, in
addition to the case tried in November 1985, which had been discussed earlier. A
number of persons convicted in 1984 of attempting to disturb the peace in a
neighbouring country had received rather light sentences.
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207. Responding to other questions, the representative explained that there were
two appeals procedures, ordinary and extraordinary. Through the ordinary remedy,
which applied to both criminal and civil cases, it was posuible 0 appeal
convictions imposed by courts of summary jurisdiction for minor offences to the
Division of Summary Jurisdiction Appeals of the Court of Appeals, which reviewed
the proceedings from the standpoint of both fact and points of law. Similarly,
decisions by examining magistrates could be appealed to ti.c Indictments Division of
the Public Prosecutor's Office. However, criminal convictions by the assize court,
which ranked as a court of appeal and whose decisions were regurded as an
expression of the sovereign will of the people, since citizens chosen by lot sat
with the bench, could be appealed only through the power of cassation exercised by
the Supreme Court. Under that procedure the facts of the case were treated as
judged and were not reviewed. The term "pupil lawyer" referred to a lawyer in
pupillage, i.e. a person who had finished his legal studins and had been admitted,
on the basis of the results of a competitive examination, to the chambers of a
senior lawyer for a three-year period of apprenticeship. Such a person could plead
only in certain cases in lieu of his "pupil master® and vnder the latter's
responsibility. A lawyer in pupillage could in no circumstances act regularly on
behalf of a client. The panel of advocates was drawn up independently by the Bar
Council: the major panel included in order of seniority all fully qualified
practising lawyers; the minor panel was composed of lawyers still in pupillage.

The term "suffering from a disability" referred to handicapped persons and had
nothing to do with insufficient means.

Freedom of movement and rights of aliens

208, With regard to that issue, members of the Committee wished to know shether any
limitations had been imposed by law on the right of citizens to move freely or to
settle anywhere in Senegal, what special prnvisions and regulations, if any,
pertained to the expulsion of aliu..8 other than those holding refugee status, and
whether the Act of 7 March 1961 relating to naturalization, under which it was
possible to rescind the naturalization of an alizn within 15 years of granting it
if his behaviour was incompatible with the status of a Senegalese citizen, was
still in force. One member also asked for clarification of the terms of articles 7
and 8 of Act No. 68-27, which seemed somewhat inconsis‘ent.

209. In his reply, the representative said that both citizerns anid ciiens enjoyed
the right to freedom of movement and of establishment set out in . .ticle 11 of the
Constitution. Any restriction of such rights was exceptional and coula be applied
only pursuant to laws enacted by parliament in the interests of public order,
security or public health. The conditions of entry and residence of aliens were
regulated under the Act of 25 January 1971, which provided for expulsion on grounds
such as interference in the country's internal affairs or the commission of

of fences punishable by imprisonment. Any administrative neasures taken against an
alien could be appealed to the Supreme Court. It was envisaged that the provision
under which an alien serving a prison sentence could be expelled upon completing
his prison term would be dropped in the planned new code. The Act of 7 March 1961
relating to naturalization had been amended twice, in 1970 and again in 1985, to
take account of changing circumstances and policies. The «ranting of
naturalization was regarded by public opinion as something of a favour to an alien
and the citizenship status of a naturalized person was therefore somewhat
delicate. If such a person committed acts, such as a criminal offence, for which
he could have been imprisoned and expelled had he remained an alien, he could be
depr ived of citizenship and subsequently expelled. However, the regulations
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relating to such cases had been drafted very carefully and were applied fairly.
Regarding the provisions relating to refugees in articles 7 and 8 of Act No. 68-27,
he explained that articl ' provided for "most favoured foreign national® treatment
of refugees in respect of che exercise of a profession, whereas article 8, under
which aliens enjoyed the same treatment as nationals, related to a broader group of
benefits including the basic right to work.

Right to privacy

210. With regard to that issue, members of the Committee wished to know whether any
restrictions had been imposed by law on the inviolability of correspondence and
communications, and which authorities, other than judges, could authorize a house
search and under what circumstances. It was also asked whether tel ephone-tapping
could be authorized by law during an emergency.

211. In his reply, the representative stated that the guavantee of the
inviolability of correspondence and other communications embodied in article 10 of
the Constitution was rigorously enforced, and only a few exceptions were
authorized, for example an examining magistrate might require a prison governor o
send h'm the correspondence of a detainee whose case was under investigation.
Correspondence from a lawyer to his client, however, was strictly inviolable. The
interception or suppression of correspondence was punishable by imprisonment
ranging from three months to five years. House searches, other than those carried
out by the criminal police, acting under the authority of the Public Prosecutor's
Of fice, were authorized only in the case of persons arrested in flagrante delicto.
The police were prohibited from divulging information about any papere or documents
seized. Professional secrecy and the right of defence were also protected under
the Code of Criminal Procedure and, for example, the chambers of a lawyer could be
searched only in %is presence and with the authorization of the appropriate
batonnier. Telephone-tapping was unknown in fenegal; however, during a state of
emergency or a state of siege, the law authorized the administrative authorities to
control all postal, ielegraphic or telephonic communications,

Preedom of expression

212. With regard to that issue, members of the Committee wished to know whether
newspapers, other than the newspapers of authorized parties, had to be registered
and, if so, how many applications for registration had been approved or refused,
whether the publication and dissemination of foreign press publications could be
prohibited by joint action of the Ministry of the Interior and the Ministry of
Information and, if so, under what circumstances, whether foreign journalists were
subjected to restrictions that were different from those imposed on Senegalese
journalists, whether there were any private radio and television stations in
Senegal, and whether it was possible, notwithstanding state control, to expre:ss
various opinions about religious, social and political questions on radio and
television, including criticisms of government action or policy and, if so, whether
there were any established norms or directives in that regard. Referring to
article 255 of the Penal Code, which prohibited the publication and dissemination
of inaccurate reports, members of the Committee wished tc know whether journalists
who had published erroneous information in good faith were subject to prosecution
under that article, whether any person had been actually charged under that article
and, if so, on what grounds, whether it was the responsibility of the accused to
prove the truth of the published statement, and whose responsibility it was to
decide that the publication of a given report actually constituted an incitement to
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law-breaking. Some members pointed out that, in their view, the provisions of that
article could be so broadly construed as to interfere with the ability of
journalists to carry out their dQuties in a responsible manner. With reference to
articles 259 to 261 of the Penal Code, relating to libel, i+ was askea why libel
against public officials was punished more severely than libel against private
individuals.

213. In his reply, the representative of the Ctate party explained that article 13
of the new Press Law adopted in 1986 stipulated that newspapers and periodicals
cnuld be published without authorization, provided that the Public Prosecutor's
Office in Dzkar was duly notified. Publicatior could be prohibited by the Press
Commission, with written justification, but such decisiocns could be appealed on
grounds of illegality (cassation). o newspapers had been banned since 1979.
There were only two or three newspapers favouring the Government and the majority
were either privately owned or were organs of various pnlitical parties. A foreign
publication could, in fact, be banned by joint decision of the Ministries of
Information and of the Interior for reasons of security or to protect public
morals, but any such decision had » be justified and could be appealed to the
Supreme Court on grounds of abuse of power. Only one such appeal was known to have
been filed, in a case involving a Prench-language newspaper printed in Prance,

Le Communiste, and the appeal in t'.at instance had been upheld. There were no
private radio or television stations in Senegal, which was a developing country.
Althougii such media were State owned, a large place therein was reserved for
discussion of the various problems confronting society and such debates were
entirely free of any censorship or control. Those taking part had only to exercise
self-discipline so as not to give offence to others. The radio and television
stations were independent of any political party and were open to the expression .
all shades of opinion. The dissemination of false information, in the meaning of
article 255 of the Penal Code, presupposed malicious intent to incite lawlessness,
of fend public morals or discredit public institutions. Thus, there could be no
question in such cases of claiming to have acted in good faith. At a certain
period a number of abuses of that type had been committed and there had been two
convictions involving newspapers that had clearly acted with malice. Libel was in
a different category of offence and was punishable only if the allegation was
proved false. Even in such a case a journalist could seek to prove that he had
acted in good faith in making or disseminating the libellous statement. However,
the person who had been libelled also had the right, in such cases, to attempt to
prove the contrary. Libel against public officials was punishable more severely
since officials had less opportunity o defend themselves and the difference in
degree of punishment was slight.

Preedom of association

214. With regard to that issue, members of the Committee wished to have further
information concerning the requirement of prior authorization of political parties
ind to know how many requests for such authorization had been refused in the period
under review.

215. In his reply, the representative of the State party said that, under the Code
of Civil and Commercial Obligations, politicai parties were subject to the
regulations relating to associations. The Code pr “vided that associations could be
freely established after prior notification had been filed and registered with the
administrative authorities. As specified in the Code, registration could be
refused only for such reasons as illegality of purpose, grave presumption of danger
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to public morals, or attempted reconstitution of an association previously
prohibited under article 816 of the Code. Any such refusal by the public
authorities had to be justified and could be appealed to the Supreme Court on
grounds of abuse of power, Prior to the adoption of Act No. Bl-1) of 6 May 1981
relating to political parti<s, the Supreme Court had upheld the refusal of
registration of one political party, the Rassemblement national

démocratique (RND). Since 1981, that party had come into existence together with
15 other political parties and no applications for registration had been refused.

Right to participate in the ccnduct of public affairs

216. With regard to that issue, members of the Committee wished to receive
information concerning indirect as opposed to direct suffrage, the loss of the
right to vote by persons sentenced in absentia, the scope of the term “adults
without legal capacity®™ in the context of the right to vote, the age limit for
administrative appointments, in the light of article 25 (c) of the Covenant, and
the meaning of a term, used in paragraph 187 of the report, in legislation relat ing
to equality of the sexes in the public service, which seemed to make such equality
subject to "special provisions”. One member wondered whether the laws relating to
loss of the right to vote were not too rigorous, since such an important right
should not be taken away except for grave reasons and then only for a limited
period rather than for life.

217. In his reply, the representative stated that, while both direct and indirect
suffrage were recognized under the Constitution, in practice all elections held to
date had been on the basis of direct suffrage. The loss of the right to vote if
convicted in absentia related only to persons convicted for crimes

(condamnation par contumace). Persons convicted in absentia for civil offences
(condamnation par défaut) were not subjected to loss of the right to vote. The
term "adults without legal capacity” referred to persors, other than minors, who
had been found mentally incompetent by a doctor and placed under guardianship.
Article 20 of Act No. 61-33 of 15 June 1961, relating to the status of civil
servants, limited eligibility for appointment to the civil service to persons
between the ages of 18 and 30. However, under certain conditions it was possible
to waive the upper limit on age. The "special provisions®™ mentioned in

paragraph 187 ot the report referred only to regulations governing the conditions
of work of women, particularly those intended to protect the health of pregnant
women, and in no way constituted discrimination on the basis of sex. Regarding
loss of the right to vote, the representative stressed that such a measure was
taken only in extremely serious cases involving criminals condemned by the assize
court, fugitives from justice, recidivists, and those who were permanently mentally
disabled.

Rights of minoritieq

218. With regard to that issue, members of the Committee wished to know whether
there were any special factors or difficulties involved in the effective enjoyment
by minorities of their rights under article 27 of the Covenant and why, in the
absence of religious or ethnic conflict in Senegal, it had appeared necessary to
prohibit political groupings based on ethnic or religious affiliation in article 3
of the Constitution.

219. In his reply, the representative of the State party explained that the
population of Senegal was so intermingled ethnically and culturally that many
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Senegalese did not quite know which of the seven ethnic groups in the country they
belonged to. Religious tolerance had reached a level where Catholics and Muslims
readily celebrated each other's religious holidays. Under such circumstances the
application of article 27 did not present any difficulties. The Constitution
recognized the equality of all citizens without distinction as to race, origin or
religion and prohibited ethn.c¢ or religous prcopaganda and politics, 1Its purpose,
which was fully consistent with the purposes of article 27 of the Covenant, was to
prevent the growth of ethnic or religious strife.

General observations

220, Menbers of the Committee expressed their warm appreciation to the delegation
of Senegal for its co-operation and for the competence it had shown in responding
to questions and providing explanations concerning the implementation of the
Covenant in Senegal. The report and the delegation's responses had clearly showi
that the Government and people of Senegal were deeply attached to the principle of
respect for human rights. The submission by a developing country, such as Senegal,
of its initial and second periodic reports with only minor delays was also seen as
a clear demonstration of the State party's commitment to meeting its obligations.

221, Menvers were of the view that, in general, the laws and practices relating to
civil and political rights in Senegal were in conformity with the requirements of
the Covenant. While some areas of concern remained, iucluding those relating to
the rights of women and to the loss of voting rights, the discussion had indicated
a genuine desire on the part of Senegal for further progress., The Committee noted
with special satisfaction that a number of changes had been introduced; notably in
the Criminal Code, following the consideration of the State party's initial report,
and expressed the hope that the comments made by members with respect to the second
periodic report would be similarly taken into account.

222. The representative of the State party thanked the Committee for its comments
and the consideration it had shown to his delegation and assured it that the
Committee's observations on the report would be attentively examined by the
competent legal authorities in his country, with a view to introducing further
legislative improvements,

223, In concluding the conzideration of the second periodic report of Senegal, the
Chairman once again expressed the Committee's thanks for the report and for the
delegation's participation and said that the constructive dialogue that had taken
pPlace between the delegation and members of the Committee had been useful to both
parties.

Congo

224, The Coumiiittee considered the initial report of the Congo (CCPR/C/36/Add.?2)
at its 732nd, 733rd and 736th meetings, on 7 and 9 July 1987 (CCPR/C/SR.732, 733
and 736).

225, The report was introduced by the representative of the State party, who
referred to the main provisions of the Congolese Constitution of 1979, as amended
in 1534, gquaranteeing rights and fundamen.al freedoms in his country. He also
outlined Congolese legislation on civil and political rights, in particular, and
mentioned the support that his country was giving at the international level to
efforts to combat apartheid and to national liberation movements.
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226. The members of the Committee welcomed the fruitful dialoque that had recently
been initiated between the Congolese Government and the Committee. They
nevertheless noted that the report of the Congo was limited to references to the
text of articles of the Constitution and laww, and did not contain sufficient
information on the practical implementation of leqal and constituti nal provisions
in the Congo or on their interpretation by the competent judicial and
adninistrative organs. They stated that it would be useful for the Committee to
have examples of case-law and administrative and judicial decisions in order to bhe
able to assess the extent to which the Covenant was implemented in the Congo. It
would also be helpful if the Congolese Government could provide information on
cultural, economic and social factors that might affect implemer.tation of the
Covenant in the Congo, and on any other institutional or legal difficulty
encountered in efforts to attain the objectives of the Covenant. In addition, the
report referred to the amendments made to *he Congolere Constitution in 1980

and 1984; it would b2 helpful if the Committee could be told what those amendments
were,

227. Referring to article 2 of the Covenant, the mcmbers of the Committee aske i
what the acvual situation of tne Covenant was the actual situation of the Covcenant
in the Congolese legal system and, in the event of a discrepancy between a law and
the Covenant, which of the two texts was applied and what measures had been taken
in the Congo to publicize the rights that could be exercised by priva*e
individuals. They also asked whether schoolchildren and members of the police and
armed forces received training on that subject, whether the text of the Covenant
had been translated into languages other than French, whether a private individual
could directly invoke the provisions of the Covenant in the courts or whether that
possibility was subject to the gradual incorporation of those provisions within the
Constitution, and wre*her courts haa handed down decisions concerning provisions of
the Covenant that ..au rnot yet been incorporated within domestic Congolese law. It
was noted that almost all provisions of the Congolese Constitution referred to the
rights of citizens and it was asked whether or not the rights provided for in the
Covenant were extended to aliens in the Cnongo. It was also noted that, undec
article 119 of the Congolese Constitution, the Constitutional Council could declare
a treaty commitment to be unconstitutional, and it was asked whether such a case
had .lready arisen and whether there was a time-limit for the denunciation of an
intLernational instrument, as provided for in the Vienna Convention on the Law of
Treaties between States and International Organizations or between International
Orqanizations. 8/

228, In connection with article 3 of the Covenant, members of the Committee asked
what percentage of women in the Congo were members of the People's National
Assembly and the various judicial bodies, taught in schools and universities, and
worked in undertakings, what the conditions limiting the right to vote in
accorcance with the law were and whether specific examples could be given of the
equality of men and women in the family, divorce proceedings, labour legislation
and remuneration for work.

229. Reterring to article 4 of the Covenant, members of the “ommittee asked in what
circumstances the President of the Congo could proclaim a state of emergency or a
state of siege, what the nature of the special powers that were conferred on him in
such a situation was, what monitoring powers were held by the People's National
Assembly conc-rning the duration of the state of emergency or state of siege, anc
whether there was a habeas corpus procedure or other remedies against violations of
Covenant provisions during that period. It was also asked whether a state of
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emergency had ever been declared in the Congo and, if so, what rights had been
restricted.

230. In connection with article 6 of the Covenant, members of the Committee
inquired that crimes carried the death penalty in the Congo, how many persons under
sentence of death had been executed during the past five years, what the infant
mortality rate in the Congo was and what meisures had been taken to combat
epidemics or food shortages. Reference was made to the information that a
defendant under the age of 16 could be acquitted and handed over to his parents,
depending on the circumstances in question, and it was asked how responsibility for
‘orrective measures could be transferred t. the parents and what the judicial
practice was in that connection. Clarification was sought on the exact meaning a-d
scope of the tcxt of article 7 of the Congolese Constitution concerning protectiol.
of the person,

231. With regard to articles 7 and 10 of the Covenant, members of the Committee
asked whether members of the police and armed forces, medical and prison personnel,
persons responsible for interrogations and other officials were given instruction
in the requirements of the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, the Code of Conduct for Law Enfo!cement
Officials and the Standard Minimum Rules for the Treatment of Prisoners. They also
asked what administrative, legislative and other measure: were in effect to prevent
torture, whether any cases of torture had beer reported, whether allegations of
torture were the subject of an independent investigation, whether confessions
obtained under tortu.e were adwmissible in the courts, and whether police or prison
personnel had been prousecuted for such violations of human rights. In addition,
the memkers of the Committee asked what regulations were in force in places of
detention, what organ supervised places of detention, in what circumstances
detainees could be subjected to rigorous imprisonment, what the most severe
punishments imposed in places of detention in accordance with the law were and what
rules governed visits by relatives and lawyers of detainees.

232, In connection with article 8 of the Covenant, it was recalled that the
Congolese practice of forced labour, known as "compulsory labour in the social
interest", had prompted IL() to express its concern in 1985 and information was
requested on the current situation in that respect. It was also noted that the
report of the Congo did not indicate what law prohibited slavery and trafficking in
slaves in that country, in the absence of an explicit provision of the Constitution.

233, With regard to article 9 of the Covenant, members inquired whether persons
detainea without trial, in particular for their political opinions, had remedies
similar to habeas corpus or amparo, whether the courts could rule on cases of
unlawful detent...., and in what circumstances the maximum legal time-limit for
custody could be . .uhled and the time limit for detention extended.

234. In connection with orticle 11 of the Covenant, it was recalled that the
Congolese Government had expressed a reservation on that article; members asked
whether the Congolese authorities had considered amending the existing legislation
and withdrawing that reservation.

235, In relation to article 13 of the Covenant, members of the Committee noted that
an alien could only be expelled from the country following a judicial decision,
with the exception of expulsions ordered by the political authorities involving
various considerations relating to national sovereignty; they asked what law
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applied ia that case in the Congo and in which casee expulsion was ordered by the
political authorities. They also asked whether the remedy available to aliens in
the Congo against an expulsion order had a suspensive effect and what the exact
significance of expulsion as an accessory penalty was.

236. In connection with article 14 of the Covenant, the members of the Commitctee
referred, inter alia, to the observations made by the Congo regarding the
Committee's ceneral comment3 on the provisions of that article (CCPR/C/40). They
inquired whe. legal provisions existed in the Congo to ensure the independence anc
impartiality of judicial bodies and lawyers, whether that independence manifested
itself only at the trial stage or whether it also characterized the stages prior to
judicial proceedings, by whom and for what reasons judges could be dismissecC or
transferred, whether magistrates from the Government Attorney's Office received
only instructions concerning the case before them or more general guidelines, and
in what circumstances special courts could be instituted. They also *sked whether
special courts had already been set up and in what circumstances, what procedure
was followed for the appointment of judges to those courts, whether the special
courts followed a particular procedure or whether they applied the Code of Penal
Procedure, and whether their decisions were susceptible of appeal or cassation. In
addition, further information and explanations were sought about "non-professioral”
magistrates and the system whereby the promotion roster for judges ceased to ':
valid at the end of the year for which it had been drawn up and inclusion oa
eligibility lists was final. Details were also requested corcerning the nature of
the revolutionary courts. Members inquired whether the Directorate General for
State Security was subject to supervision by the judiciary or other independent
inBtitutions, what the proredure was for exercising the right to lodge a complaint
against state organs, &8 provided for in article 28 of the Congolese Constitution,
and whether a party in a civil or criminal trial was allowed to express himself in
2 language other than French,

237. In connection with article 17 of the Covenant, details were requested on the
means of legal protection existing in the Congo against intrusion upon privacy and
on remedies for victims of human rights violations of .at type.

238, On the yuestion of freedom of religion, as embodied in article 18 of the
Covenant, members of the Committee requested further information on the meanino of
article 18 of the Congolese Constitution providing that religion might not be used
"for political ends", on possible cases in which that provision had been
implemented and on the existence at least of a law defining the acts in question.
They also asked what religions existed in the Congo, whether there were any
statistics on those religions, how they were organized and whether the churches
were subsidized by the State, whether there were religious minorities in the Congo
and, if so, what their legal status was.

239, sSeveral questions were asked about articles 19, 21 and 22 of the Covenant.
Members of the Committee asked, in particular, what the conditions determined by
law, as referred to in article 16 of the Congolese Constitution were for exercising
the freedoms of expression and association, what restrictions were imposed on the
formation and organization of political parties and trade unions, whether there
were limitations on freedom of expression in the Congo and, in particular, on the
dissemination of information by the national and foreign press and by other media,
whether there were official censorship organs and, if so, what thelr powers were,
whether they practised preventive or repressive censorship, in particular of
national and foreign literature, how many daily newspapers and radio and television
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stationg existed in the Congo :nd to whom they belonged or by whom they were
controlled, and whether censorship decisions could be challenged in the courts.
Some members of the Comnittee also asked about the compatibility of the
establishment of a single-party political system in the Congo with the provisions
of article 19, paragraph 1, of the Covenant and of the creation of a trade-union
monopoly with the provisions of article 22 of the Covenant, about the role of the
masges as referred to in article 3 of the Congolese Constitution and about the way
in which the representatives of the people were responsible to the organs of the
single party, in accordance with article 5 of the Constitution. They also
raquested clariflicaticn concerning article 29 of the Constitution, in accordance
with which Congolese citizens could not exercise rights conferred on them by the
Constitution tu umend the conatitutional order of the People's Republic of the
Congo "for anti-democratic purposes”.

240, In connection witih article 23 of the Covenant, members asked whether the
Congolese Government felt that any traditional attitudes that might continue to
exist in the Congo created difficulties concecning the equality of the spouses with
regard t» marriage, during marriage and at the time of its dissolution.

24), In connection with article 25 of the Covenant, members inquired how candidates
were chosen for elections to the Congolese People's National Assembly.

242, With regard to article 27 of the Covenant, members of the Committee asked

about the composition of the Congolese population by ethnic group, by language and
by religious belief.

243, Replying to the questions asked by the members of the Committee, the
representative of the State party outlined the efforts and objectives of the
Congolese public authorities in the area of social policy and pointed out that the
amendments to the 1979 Constitution had related only to the powers of the President
of the Republic as Head of Government and to the establishment of a Constitutional
Council having powers that had until then been conferred on the Supreme Court.

244. Referring to article 2 of the Coverant he said that the Congo respected the
pzinciple that treaties had priority over the law and that the force of the
Covenant outweighed that of domestic law. However, it had not yet happened that a
citizen had invoked a provision of the Covenant in a Congolese court. The Covenant
was publicized in universities, schools and cultural institutions, and radio and
television carried program.es describing various concepts of law and public
freedoms in French and reported court proceedings in the two national languages.
In the courts, "people's legal information centres", composed of judges, lawyers
and clerks of the court, provided all necessary information to Congolese citizens
or aliens. The information was given in French and in the two national languages.
The term “citizen" had been used in the Constitution because that instrument had
been drafted primarily for the benefit of the Congolese, but it did not imply
discrimination against aliens in judicial matters.

245, On the question of the principle of equality of men and women as set forth in
article 3 ot the Covenant, he stated that in his country several women occupied
senior positions in political life, in public administration, in the army and in
the professions, and that the Family Code recoynized the joint authority of both
parents over children.
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246. Referring to article 4 of the Covenant, he said that, in the event of the
proclamation of a state of emergency or a state of siege, the powers of the
President of the Republic could be conferred in acccrdance with the Constitution
only in exceptional circumstances, but that constitutional provision had never been
implemented.

247, with regard to article 6 of the Covenant, he explained that, under the
Congolese Penal Code, the death penalty could be pronounced only in cases of
assassination, poisoning, patricide, murder - when it had preceded or accompani~d
another crime - and conspiracy, as practised, for example, by the secret society
known as "Andzimba®", which pursued criminal purposes. During the past five years,
five death sentences had been pronounced in the Congo, but none had been carried
out. He also gave explanations on cases in which a person sentenced to death by
the Criminal Court could bring his case before the Supreme Court; if the

Supreme Court overturned the decision of the Criminal Court, the former had the
right to reach a final judgement. Minors under the age of 18 were tried by the
juvenile cowrts, in accordance with the Code of Penal Procedure; minors were
answerable for criminal matters, but the father was answerable tou, civil matters.

248. In connection with article 8 of the Covenant, he explained that the concept of
forced labour existed in the Congo only in name, being used in the Penal Code,
which was in the process of being revised; in practice, only minor tasks were
involved.

24Y. wWith regard to article 9 of the Covenant, he referred to the question of
custody, which was governed by articles 46 ff. of the Code of Penal Procedure. In
urban districts with a court of first i‘nstance, where there existed serious and
concordant evidence against a person snch aa to justify his being charged, the
police were required to bring him befoire the Public Prosecutor after not more than
72 hours in custody. That time-limit could be extended by a further 48 hours
through written authorization of the Public Prosecutor or the examining

magistrate. In places containing divisions of courts of first instance and courts
of minor jurisdiction, extension of the time-limit on custody was granted in the
light of each case by the divisional judge or the judge of minor jurisdiction. The
above-mentioned time-limits were doubled outside urban districts containing a court
of first instance, a court of minor jurisdiction or a divisional court.

Provisional detention or detention pending trial was governed by articles 111 ff.
of the Code of Penal Procedure and was imposed without distinction between
Congolese and aliens. Apny material error involving the time spent by an individual
in provisional detention was si.sceptible of redress in the sentence. The detainee
could be freely visited by his lawyers and relatives und could also receive
authorization, issued by the competent judge, to travel to his home.

250. In connection with article 13 of the Covenant, the representative of the Congo
said that aliens could be expelled by administrative or judicial order. If an
alien was sentenced to a custodial penalty, the court was required to order the
principal penalty to be accompanied by the accessory penalty of expulsion from the
national territory, which was executed even if the person concerned appealed
against the _ourt's decision.

251, Referring to article 14 of the (ovenant, he outlined the judicial system of
his country as it had been determined by Act No. 53/83 of 21 April 1983. He
explained, inter alia, that non-professional magistrates were citizens from all
walks of life and all occupations who sat, deliberated and passed judgement
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alongside profeasional judges in all courts, with the exception of military courts,
with the aim of democratizing justice. Non-professional magistrates in the
Supreme Court were appointed by the People's National Assembly. Judges were
appointed by decree of the President of the Republic, but enjoyed very great
independence. They were required to observe the law throughout the judicial
proceedings and not only at the time of passing judgement. Lawyers, aiso, enjoyed
complete independence and any person could freely choose his defence counsel or
secure a court-appointed counsel. The language used during trials vas French or
the national language of the defendant if that was the only language he knew.
Interpreters were available for aliens. All the principles relating to “he rights
of the defence were guaranteed in emergency courts and decisions handed down by
those courts could be the subject of an appeal for pardon to the President of the
Republic. The administrative tribunals ruled on appeals against State organs, in
accordance with article 28 of the Congolese Constitution.

252, In connection with article 18 of the Covenart, he explained that the
constitutional provision forbidding the use of religion for political ends had been
prompted by the existence in the Congo of a religious movement that had originated
1n colonial times &nd had consistently opposed a number of political or
administrative acts by the centra) authorities. He further informed the Committee
that the establishment of cults in the Congo was governed by Act No. 2180 of

10 October 1980. Seven religious movements had been authorized and there were also
more than 50 religious sects in the Congo.

253, Peferring to articles 19 and 22 of the Covenant, he listed the titles of the
natjional newspapers and foreign publications available in the Congo and said that
Congolese radio and television were making a considerable effort to give the public
information in French and in the two national languages. For the purposes of
creating an association in his country, the statutes of the association must be
deposited with tne Ministry of the Interior; the asgociation could not be a
political party since that would be incompatible with the single-party principle.

254. The members of the Committee thanked the representative of the Congo for his
replies to several of their questions. They nevertheles:s observed that more
information was necessary in order to understana more clearly the mechanism for the
implementation of the Covenant in the Congc, in particular on the following
subjects: the concept of citizenship, the absolute prochibition of torture, the
system of appeal on the legality of an arrest or detention, freedom of expression
and censorship, and the status of religious minorities,

255. In conclusion, the Chairman said that a constructive dialogue had been started
between the Committee and the Congolese Government, in whose second periodic report
the Committee hoped to receive further information on those questions on which
clarification had been sought and observations regarding the general comments made
by the Committee on several provisions of the Covenant.

Zaire
256. The Committee considered the initial report of Zaire (CCPR/C/4/Add.10) at its

734th, 735th, 738th and 739th meetings, on 8 and 10 Jnly 1987 (CCPR/C/SR.734, 1735,
738 and 739).

257. The report was introduced by the representative of the State party who said
that Zaire had an extensive body of laws relating to human rights, which were being
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ef fectively implemented by the authorities, but that his country was striving to
achieve an even higher level of protection of such rights. However, the country's
size, its economic development problems, and the weight of custom, particularly in
relation to the status of women, made progress in that area rather difficult.
Despite such obstacles, there was a sound legal basis for the protection of
fundamental rights and freedoms, comprising both a written Constitution, title Il
of which reflected almost all the rights covered in the Covenant, and a variety of
laws,

258. The Constitution also envisaged the establishment of an appropriate
institutional framework at various levels to protect individual rights, including a
system of independent courts and tribunals, which had been progressively
established. Recently, two new departments had been created - the Department of
Women's and Family Affairs and the Department of Citizens' Rights and Freedoms,
where all the various human rights related functions had now been concentrated. On
1 July 1987, the latter Department had established a committee, comprised of
ministers, magistrates and lawyers, for the specific purpose of monitoring Zaire's
compliance with its obligations under the International Covenants on Human Rights,
preparing periodic reports required under the Covenants as well as responses to
alleged violations and recommending measures to give effect to human rights
instruments to which Zalre was a party. In addition to governmental organs,
private organizations also participated in the protection of human rights in Zaire.

259. Members of the Committee expressed regret over the delays experienced in
regard to the submission of Zaire's repor: and noted that the report, as submitted,
contained a number of omissions, particularly with respect to the actual
implementation of the Covenant. At the same time, they considered that the report
reflected a genuine effort on the part of the authorities to provide information
about the legal situation in Zaire and about the implementation of certain articles
of the Covenant. They also welcomed the presentation of the report and the
presence of the delegation as a demonstration of the State party's readiness to
establish a constructive dialogue with the Committee.

260. With regard to article 2 of the Covenant, members requested clarification of
the status of the Covenant in relation to domestic law. They asked whether the
provisions of the Covenant in fact took precedence over domestic law, as noted in
article 109, paragraph 5, of the Constitution and, if so, whether a legal provision
contradicting a provision of the Covenant, such as article 8 cof the Decree
mentioned in paragraph 247 ot the report, which clearly discriminated against
women, could be challenged in court, whether there was a judicial body competent to
deal with such contradictions and whether it was possible for a citizen to invoke a
provision of the Covenant directly in court. Referring to the statement in the
report regarding the existence of customs which were contrary to some of the
provisions of the Covenant, one member requested further information as to the
customs that posed the greatest obstacles to progress in implementing the Covenant.

261. Members also requested further clarifications concerning non-discriminatory
treatment and equality before the iaw regarding persons other than citizens of
Zalre, noting in that counnection that the provisions of articles 12 and 31 of the
Constitution were somewhat ambiguous and did not seem to accord fully with

article 2, paragraph 1, and article 26 of the Covenant. 1t was also asked why
discrimination on the basis of political opinion, which was prohibited under those
two articles of the Covenant, wa"~ not also prohibited under article 12 of the
Constitution. Regarding remedies, covered under article 2, paragraph 3, of the
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Covenant, one member requested clarification of the procedure for challenging the
constitutionality of a law before the Supreme Court of Justice, including the
question of whc was entitled to bring such action and the extent of the powers of
the court. It was also asked; in connection with paragraphs -5 and 36 of the
report, whether it was possible through iecourse to administrative procedu.es to
halt a violation or only to obtain compensation, and whether an individual could
challenge an administrative act that had violated his rights. Additional
information concerning the powers and role of the newly established Department of
Citizens' Rights and Freedoms was also requested; it wac asked whether citizens
could lodge complaints with that Department, whether the Department could bring
suit before the courts on behalf of citizens whose rights had allegediy been
violated, how many and what kind of complaints had been filed with the Department
and how they had been resolved.

262. Regarding article 3 of the Covenant, members of the Committee noted the State
party's intention to eliminate all discrimination against women and requested full
details concerning the progress being made to that end. They hoped, in particular,
that the new Family Code would help remove some of the obstacles to the
emancipation of women that were based on traditions and practices that had kept
them in a position of inferiority to men. In that connection, they asked
specifically whether the new Code would eliminate the discriminatory treatment of
women in some cases. One member also wished to receive information concerning the
proportion of women in schools, universities, the public service, the liberal
professions and public life.

263. With regard to article 4 of the Covenant, members of the Committee wished to
know whether any legislation relating to the proclamation of a state of siege or
emergency existed in Zaire other than the constitutional provision empowering the
President of the Republic to make such a proclamation. They also wished to know
whecher the legislature had the power to limit the duraticr of a state of siege or
emargency. One member asked whether a state of emergency had been proclaimed in
the past and whether the situation in Shaba, in particular, had led to such action
recently. Several members expressed surprise that the right to life, guaranteed by
article 6 of the Covenant, was not included under article 52 of the Constitution
among the fundamental rights from which no derogation was permitted during a state
of siege or emergency.

264, With regard to article 6 of the Covenant, members asked for information and
statistical data covering the past five years concerning the number of death
gsentenrces that had been pronounced by the courts in Zaire, the reasons for such
sentences and the number of executions, grants of amnesty, reprieves and
commutations of sentence.

265. With reference to article 7 of the Covenant, members referred to reports
alleging the use of tortuie, particularly at military detention centres and the
premises of the national police (gendarmerie nationale) and the National
Documentation Agency. 7They asked, in that connection, whetier suci places of
detention were subject 0 supervision by higher authorities. One member requested
a detailed explanation of the situation in %aire with regard to the alleged
practice of torture and wished to kncw whether such incidents were isolated or
represented a systematic effort at repression. Noting from paragraph 95 of the
report that members of a former military intelligence service had been prosecuted
for having resorted to torture, another member wished to know whether that service
had been definitively dissolved or merely replaced by a different inteliigence
service with anoslogous functions.
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'266. In connection with articles 8, 9 and 10 of the Covenant, members noted that
labour "voluntarily accepted by the community concerned" was not covered by the
prohibition ajainst forced labour under Act No. 67-130. They wished to know, in
that regard, what was meant by the term "community concerned”, how such decisions
concerning community labour were tuken, and whether such decisions could be
contested by an individual. Additional information was also requested concerning
provisions designed to prevent arLitrary or prolonged detention, the maximum period
of preventive custody and pre-trial detention, the basis for decisions relating to
administrative detention, the detention of persons without trial on grounds of
political opinion, and the functions of the joint control commission, mentioned in
paragraph 106 of the report, which supervised the activities of the criminal police
in respect of ordinary courts. <Concerning the treatment of detainees, members
wished to know whether the police and the armed forces as well as prison guards
were informed about the provisions of the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatmant or Punishment, the Code of Conduct for Law
Enforcement Officials and the Standard Minimum Rules for the Treatmer* of
Prisoners. They also wished to have further information concerning regulations
governing visits to prisoners and detainees by family meibers and lawyers. One
member wondered how often prison inspections were carried out, by whom and with
what results,

267. In relation to article 12 of the Covenant, questions were raised by members as
to the nature of banishment under Zairian law.

268, Members noted, in connection with article 14 of the Covenant, that under
article 49 of the Constitution the President of the Republic was the guarantor of
the independence of the judiciary, but they wished to know whether there were any
objective guarantees in that regard, such as provisions relating ‘o security of
tenure and the judicial career system. Referring to the fact that, despite the
prohibition of special tribunals under article 16 of the Constitution, there
existed in Zaire both a State Security Court and special military tribunals, one
member wished to know whether such tribunals were considered to have ordinary
jurisdiction and whether they were competent to judge offences commlicted by
civilians. With respect specifically to the State Security Court, another member
asked for details about its composition, functions and practical operations and
wished to know why the decisions cf tha. Court could not be appealed. H: also
requested clarification as to why no provision had been made for compensating the
victims of wrongful imprisonment, as provided in article 14, paragraph 6, of the
Covenant. Members also sought iniormation concerning the right to defence,
including the right to the presumption of innocence, as provided in article 14,
paragraph 2, of the Covenant, ard asked whether accused persons were provided with
legal assistance if they could not afford to hire defence counsel.

269. With reference to article 17 of the Covenant, members asiied whether article 22
of the Constitution guaranteed the inviolability of the home to zairian citizens
only or also to foreigners. One member considered that articles .5" and 150 (h) of
the Penal Code might be used arbitrarily or only for the benefil cf certain
individuals. Another member, referring to article 75, paragraph 4, of Law No. 344,
wondered how it was nossible to determine whether sealed correspondence between
detainees and their lawyers was actually for the addressees except by opening the
letters and examining their contents. Such a practice, however, appeared to
violate not only the right to secrecy of correspondence but the right to a fair
trial and the right of deftence.
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270. Regarding article 18 of the Covenant, it was asked how churches or religious
sects could obtain legal status. With reference to paragraph 211 of the report,
clarification was requested of the term "under the authority"” of the People's
Movement for the Revolution (MPR), which seemed to inhibit parents' freedom to
provide for their children's religious education.

271. With reference to article 19 of the Covenant, members of the Committee noted
that, under articles 32 and 33 of the Constitution, MPR was the only political
movement in the country and that all citizens of Zaire were automatically its
members, and expressed doubt as to whether such a provision was in conformity with
articles 19 and 22 of the Covenant. In that same connection, members wondered
whether it was possible within MPR to express different ideas or opposing views and
how peaceful dissent from the MPR pusition was treated. Referring to paragraph 213
of the report, members asked for further information concerning restrictions on
freedom of expression and asked whether the Constitution afforded any remedies in
cases where the right to freedom of expression had been violated. It was also
asked whether a person accused of disseminating false and harmful rumours, pursuaut
to article 199 of the Penal Code, could seek to defend himself on the grounds that
he believed the information to have been correct. One member considered that
article 191 of the Penal Code limited the possibility of communication betwcen
Zairians and foreigners and asked for details concernin¢, legal precedents in that
regard, including examples of cases where that provision had actually been

applied. It was asked whether articles 2 and 9 of the Penal Code, relating to

the dissemination of harmful information from foreign sources, had been invoked in
the recent past.

272. Concerning the Musical Censorship Commission, established by Decree of the
State Commissioner for Justice in 1967, members wished to have examples and further
clarifications as to the functions of that Commission as well as a justification of
the necessity for the censorship of music.

273. Noting in connection with article 22 of the Covenant, that the
parliamentarians representing the Union for Democracy and Social Progress (UDPS)
had returned from banishment, members asked for information about the fate of the
rank and file members of that party. It was also asked whether there were any
legal provisions restricting the right to freedom of association of foreigners.

274. Concerning article 27 of the Covenant, members expressed the view that, even
if, as stated in paragraph 306 of the report, there were no problems in Zaire
relating to religious, linguistic or ethnic minorities, it was none the less
necessary for the Committee to have additional information concerning the
composition of the Zairian population and they asked that relevant data be provided
in that regard.

275. Finally, members noted that the Committee had examined a communication under
the Optional Protocol to the Covenant involving Zairian nationals and in its final
views 9/ had considered that a number of rights guararteed under the Covenant had
been violated. Further noting that the Government of Zaire had not extended its
co-operation to the Committee at any stage of those proceedings, members expressed
the hope that in the future it would be possible to count on co-operation in regard
to such matters from the newly established Department of Citizens' Rights and
Freedoms. They also hoped that the State party would be prepa.ed to comment on the
final views by the Committee and would be in a position to inform it of measures
that might have been taken to give effect to the Committee's views in that case.
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'276. Responding to questions raised by members of the Committee under article 2 of
the Covenant, the representative of the State party reaffirmed that the civil and
political rights recognized in the Covenant were protected by the Constitution of
Zaire. A document providing information on human rights was currently being
prepared and would be circulated among the population. Competence for deciding the
issue of constitutionality was vested in the Supreme Court f Justice. Although
the Constitution was silent as to the procedures for bringing an action of
unconstitutionality before that Court, in principle any interested party could do
so0. The legal system of Zaire reflected a combination of customary law, laws
inherited from the colonial period and more recent legislative acts. At the base
of the hierarchical structure were "peace tribunals" (tribunaux de paix) followed
by the courts of first instance, courts of appeal and, finally, the Supreme Court
of Justice. The latter consisted of 9 to 15 counsellors, presided over by a First
President. The court was divided into legal, administrative and legislative
sections. 1In addition to its competence for reviewing the constitutionality of
lawsg, the Court was empowered to hear appeals against decisions of the courts of
appeal and lower courts and to judge high public officials such as ministers or
state commissinners. Appeals against administrative decisions of local (regional)
authorities c.uld be brought before a court of appeai, but the effective enjoyment
of that right was seriously hampered by the distance that often separated the
potential victim from the court of appeal. The representative acknowledged that
the Constitution, in guaranteeing certain rights, referred to Zairian citizens, but
he pointed out that that did not exclude foreigners from enjoying equal rights and
equality before the law. In fact, article 31 of the Constitution specifically
extended such protection to foreigners except for rights excluded by law, such as
the right to stand for election to public office.

277. Regarding the role and functions of the newly establjshed Department of
Citizens' Rights and Freedoms. the representative explained that the Department was
responsible for handling complaints from citizens who illeged that they h# " been
injured by judicial, administrative or other governme.ital decisions, incluaing
decisions taken by the Supreme Court. The Department comprised several specialized
services, including those dealing with complaints of a legal, administrative,
political or irternational character. At the community or district level, the
Department had established offices headed by a principal delegate, who was not
necessarily a lawyer, assisted by two lawyers. Complaints that appeared to be
well-founded were forwarded by the local offices to the Department, where a finail
decision was taken. Decisions taken in favour of a complainant had to be applied
by the organs or individuals found to have been at fault, failing which the
Department could bring the matter before the Permanent Disciplinary Commission
established by the Central Committee of MPR or even directly to the President of
the Republic. To date some 500 complaints had been received, but as yet few
decisions had been taken since the Department wuas still in the: process of
organizing itself. The public had been amply informed about tiiz role and functions
of the Department.

278, With respect to the equality of sexes, the representutive of the State party
explained that it was not possible, unfortunately, to change discriminatory customs
and traditions, which in the case pf some tribes had an almost sacred character, by
a stroke of the pen. The new Family Code would undoubtedly lead to some
improvements but the force of custom was simply too strong to be ignored. It was
also important to bear in mind that in urban areas women were more economically and
soclially advanced, whereas in the rural areas it was much more difficult to improve
their status. Nevertheless, considerakble progress had been made in educating
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women, who now held from 15 to 25 per cent of the 70,000 higher education diplomas
in zZaire. A legal reform commission was currently reviewing both the penal and
civil aspects of the rights of women, including such matters as conjugal
obligations and the relationship between spouses.

279. Referring to questions concerning the state of emergency, the representative
said that, despite severe political difficulties, Zaire had not once declared a
state of siege or emergency since 1965.

280. Regarding article 7 of the Covenant, the representative stressed that torture,
in the sense of the use of violence to extort information from a detainee, was not
practised in his country, and if it had been used, the authorities had had no
knowledge of it. The International Committee of the Red Cross had always had
access to the places of detention where torture had allegedly been practised, but
had found no proof of illegal practices. The non-governmental organization that
had made a number of allegations in that regard had been invited several times to
visit the country and to observe the situation with respect to the practice of
torture, but had not yet done so. Clearly. the use of violence in places of
detention was wrong and had to be prohibited. Those found guilty of mistreating
detainees had already been severely punished and the representative expressed
confidence that there were no places in Zaire where torture was practised
systematically.

281. Referring to questions relating to article 8 of the Covenant, the
representative noted that the Constitution prohibited forced labour. The only type
of compulsory labour permitted, apart from that relating to military service or to
criminal convictions, was occasional participation in public works activity ordered
by the local authorities, resulting from the community's legal or civic
obligations, or work associated with natural disasters, such as fires or floods.

282. Pesponding to questions concerning liberty and security of person and the
treatment of detainees, the representative of the State party said tnat the maximum
period of preventive custody (garde 3 vue), generally under the control of the
criminal police who assisted the public prosecutor, was 24 hours. Detention for a
longer period was punishable as an abuse of power. Pre-trial detention, which
could be ordered only by a magistrate, was for a maximum period of 15 days but the
period could be extended at the judge's discretion. Such detention could be
appealed. The Joint Contro' Commission established in 1984 to monitor the
activities of the criminal police was composed of six persons and had been
experiencing some practical difficulties in carrying out its duties.

283, Regarding the questions raised with respect to article 14 of the Covenant, the
representative noted that while the President was the guarantor of the independence
of the judiciary, such independence was also ensured by the Code concerning the
judiciary. The posting of judges depended on the needs of the service and
transfers were not used as a means of exercising improper pressure on judicial
decisions. In view of the severe shortages of judges in the country, transfers
were frequent and much reliance was placed on itinerant judges. The State Security
Court was responsible for dealing with cases relating to internal and external
security and, until recently, with infractions involving p1 ious materials, such
as diamonds or cobalt. Members of that Court had to be of ..rticularly high moral
character and ability and had to possess degrees in law. Neither that Court nor
the military tribunals were special tribunals. The latter were regular courts
whose competence extended to military matters and to military personnel. However,
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they could also try civilians who wece involved in an offence together with
military personnel or if their offence related to the military, such as the theft
of munitions,

284. Concerning the right to privacy, the representative stressed that the law
provided strict punishment for all violations of the inviolability of the hcme.
The law did not envisage any case in whicu violations of the secrecy of
correspondence could be authorized and if anyone violated that right he was
punished. That was also true of the right to secrecy of correspondence of
detainees with their lawyers. However, in certain cases, such as when clandecstine
messages or communications bhetweer prisoners and lawyers were intercepted, the
authorities had to act, even if the correspondence in question was addressed to a
lawyer. Articles 136 and 150 (h) of the Penal Code reflected the tradition that
elders and those in authority should be treated with respect.

285. With regard to questions relating to freedom of religion, the representative
explain 1 that a new religious sect could acquire legal status upon payment of a
nominal fee and after furnis! ing proof that its doctrines were different from those
of existing sects and that its leaders possessed appropriate theological
cr-dentials, The proliferation of religious groups *\ Za're had reached such
proportions by 1978 tl.at the President of the Counci of the Judiciary had found it
necessary to order the dissolution of 400 such sects. Religious congregations were
able to establish school:, pursuant to Act No. 86-005 of 22 September 1986, and
parents were entirely free to decide how their children were to be educated. There
was no religious discrimination in the schools, where only the content of the
syllabus was subject to control and not the religion taught. The reference to the
"auttority® of MPR in that context meant only that schools operated by the various
religious groups were under an obiigation to follow the existing curriculum.

286. Responding to guestions raised by members of the Committee in connection with
article 19 of the Covenant, the representative of the State party explained that
the people of Zaire had chosen the social and political organization of the country
freely, in accordance with their right to self-determination. The concept of MPR
was evidently different from that of the traditional concept of a "party", as
understood either in the Western countries, where political pluralism was
considered to be a pre-condition of democracy, or in the socialist countries, where
the party was seen as an advance guard with a necessarily limited membership.

Based on their own political experience, the people of Zaire had decided that the
best way to organize their society was to unite all elements of society within a
single political institution. The rights guaranteed under the Covenant could be at
effectively ensured and protected under such a syvstem as under any other. The
enjoyment of those rights was also fully compatible with "Mobutisme", which had to
be understood simply as the thoughts, actions and teachings of President Mobutu.

287. As to freedom of opinion and expression, the representative explained that
publications which touched upon MPR ideology had to be approved by the Central
Committee, whereas others could be published lawfully provided that they conformed
to considerations relating to public order and public decency. Censorship of music
was considered necessary, particularly in view of the great power of expression of
musiczl Lyri s, sO w3 Lo prevent offences against public morals or religious
convictions,

288. Regarding the fate of members of UDPS, about which a question had been raised
in relation to article 22 of the Covenant, the representative stated that there

-72-



were two categories of persons involved - refugees and exiles. Any exile, if he
had becn amnestied, was free to return to Zaire whenever he decided to do so.

289. With reference to questions raised in connection with article 27 of the
Covenant, the representative recalled that there were some 200 different tribes in
Zalre, often intermingled to a considerable extent. There was no gqu«fation of the
Government of Zaire interfering in the normal way of life of those tribes or
imposing any particular language on them. They were free to use their own dialects
except that only four local languages and French were used in the schools. Entry
into the public service was based entirely upon educational and professijonal
qualifications. It was therefore difficult to speak of the existence of ethnic
minorities in Zaire and those who did so were often acting for political reasuns.

290, Responding to the comments made by members of the Committee concerning the
Government's fallure to co-operate with the Committee during its consideration of a
complaint submitted under the Optional Protocol, the representative explained that
the events in question had taken place in 1378 and 1979, at a time when his
Government had been preoccupied with a number of urgent problems, including
external aggression. He also considered that .here were extenuating circumstances
in respect of the delay in Zaire's appearance before the Committee. 1In conclusinn,
the representative reiterated his assurances to the Committee concerning his
Government's reso.ve, despite various political difficulties, to increase respect
for human rights in the country.

291. Members of the Committee thanked the delegation of the State party for its
co-operation and congratulated the representative for seeking to respond to the
questions raisecd as fully as possible., That had helped the Committee to understand
the dif€iculties that had been and still were being faced by the authorities in
implementing the provisions of the Covenaut. 1t was clear that genuine efforts
were being made by Zaire to improve the human rights situation, including such
encouraging developments as the dissolution of the former military intelligence and
action service that had been implicated in the use of torture, the creation of the
new Department of Citizens' Rights and Freedoms, termination of the banishment of
former parliamentarians, the invitation to non-governmental organizations to visit
Zaire, President Mobutu's declaration in Octoier 1986, in which he acknowledged the
existence of certain human rights problems in Zaire, and the presence of a

Zairian Jelegation at the forty-third session of the Commission on Human Rights.

292, At the same time, members expressed continued concern about a number of areas
where the laws and practice in Zaire did not seem to conform adequately to the
provisions of the Covenant. In that regard they referred to freedom of movement,
freedon of expression, arbitrary detention and executions, equality of the sexes,
the practice of banishment, repeated extension of the 15-day pre-trial detention
periods and the treatment of detainees, Members requested that supplementary
information be provided, particularly with respect to the foregoing areas of
concern, together with the State party's second periodic report. Several members
expressed the hope that the comments made during the consideration of Zaire's
report would be taken into account, particularly those concerning the need for
clarification of the status of the Covenant in relation to domestic law and for
greater efforts to disseminate information to the general public about the
provisions of the Coverant and about human rights, the importance of improved
training ot law enforcement otticials and of better supervision of the penitentiary
gystem 80 as to reduce and discourage torture and maltreatment of detainees, the
need for attirmative action to improve the status and condition of women, and the
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‘need to clarify existing legislation relating to the declaration of a state of
siege or emergency in regard to article 6 of the Covenant. Several membert:
stressed the importance of co-operation of States parties with the Committee and
expressed the hope that the Government of Zaire would inform the Committee of its
reactions to the recently adopted final views concerning two cases involving
Zairiun nationals and would co-operate with it during the further consideration of
a case that was currently pending.

293. The Chairman thanked the representative of Zaire for his helpfulness in
replying to the questions and concerns of members and expressed sat:sfaction that a
fruitful dialogue had been established between the siate party and the Committee.
He said that the supplementary information that had been requested should be
included in Zaire's sccond periodic report which, in accordance with the
Committee's decision, should be submitted on 1 February 1989.

Romania

294. The Committee considered the second periodic report of Romania
(CCPR/C/32/Add.10) at its 740th to 743rd meetings, on 13 and 14 July 1987
(CCPR/C/SR.740-743) .

295. The report was introduced by the representative of the State party, who said
that Ronania had made substantial progress in the implementation of human rights
since the submission of its initial repnrt in 1979, At the same time, Romania had
an institutional system th.t facilitated the participation of the population in
public and civic life through self-administering and self-managing mechanisms that
enabled all citizens freely to express their opinions concerning important
problems. He referred to the principles of freedom for all and non-discrimina ion
in the matter of human rights, as enshrined in his country's legislation, and cited
percentages concerning the participation of women in key sectors of national life.
He pointed out, moreover, that Romaniar legislation guaranteed full equality of
rights to the co-inhabiting nationalities. Particular attention was given by the
Romanian authorities to the problems of young people, their schooling and
vocational training. At the international level, the Government of Romanla was
doing its utmost to ensure the right to life and the right to peace through
cessation of the arms race, to further tne achievement of better living conditions
for young people, to promote the right of peoples to self-determination, and to
support the establishment of a new international economic order.

Constitutional and legal framework within which the Covenant is implemented

296. Members of the Committee ‘ngquired about the views of the Romanian Government
on any important changes affecting imgplementation of the Covenant that had occurred
since the examination of the previous report in 1979. fThey also requested
additional information on the role of the Sorialist Unity and Democracy Front and
on its possible impact on implementation of the Covenant, as well as an explanation
of the differences between the appeals procedure provided for under Act No. 1/1967
and the procedure under the special legislative enactments, of which the most
recent was Act No. 1/1978. In addition, they asked what factors and what
difficulties, if any, arffected the implementation of the Covenant and what steps
had been taken, other than those mentioned in the report, to disseminate
information concerning the Covenant. Members also requested fuller information on
the substance, scope aund limits of the various forms of supervision of the
activities of administrative bodies in Romania that were additional to the methods
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of recourse and control normally encountered in other legal systems, on the bodies
responsible for control of the constitutionality of laws, on laws against which
appeals might have been lodged on the ground of unconstitutionality, on procedures
for such an appeal and the effects of a decision of unconstitutionality, and on the
nature of the right of petition and recourse provided for in articles 34 and 35

of the Romanian Constitution. Furthermore, clarification was requested on the
meaning of paragraphs 15 and 16 of the report, on whether it was possible for an
individual to invoke the Covenant before a couit, on whether it was possible to
challenge in the courts the legality of a legislative text submitted to the Grand
National Assembly because it was claimed to be at variance with the Covenant, on
any measures that had been taken to make the Covenant known among the various
rationalities that inhabited the territory of Romania, and on whether or not there
were non-governmental organizations in the country that might play a role in that
regard. Questions were also asked concerning supervision of the implementation of
laws in Romania and the position of the Council of State, the relationship between
judicial and executive bodies, and the number and results of appeals lodged under
Act No. Ll/1967.

297. In reply to the questions raised by members of the Committee, the
representat ive of Romania explained that the provisions of the Covenant were
incorporated in Romanian legislation and were taken into account, as appropriate,
whenever legislative provisions were amended or new ones adopted. There had been
no particular change in Romania's legislative framework since the submission of his
country's initial report, but the competent bodies had also been guided by the
Covenant in continuing to improve the functioning of the State, governmental and
social machinery, and the Government had ratified or planned to ratify ail
international instruments relating to civil and political rights.

298. The representative of the State party explain-d that the Socialist Unity and
Democracy Front consti .ated a form of political and social life as well as the
expression of the social pluralism and political and moral unity of Romania. He
reviewed the activities of the Front and observed that, because of its prestige,

the Front played & particularly impcctant role in the implementation of the
Covenant.

299, The difference between Act No. 1/1967 aund Act No. 1/1978 was that the former
dealt with a narrow field, whereas the subject of the latter was general. However,
even if Act No. 1/1978 was applied, the person concerned could always invoke Act
No. 1/1967 and avail “imself of its appeal provisions.

300. As to the dissemination of information concerning the Covenant, that
intornational instrumen': was circulated and studied in schools and universities.
The fundamental rights laid down in the Covenant were also dealt with in articles
in periodicals and annals, and there was a movenent in the country dedicated to
studying the legal nature of human rights, as well as radio and television
programmes on human rights.

301. The right of petition was defined by a 1978 law. 1In practice, all socialist
"units” had to examine citizens' complaints in accordance with a hie~ .cchical

principle, such examiration being entrusted to professionals having appropriate
experience,

302. As to the meaning of paragraphs 15 and 16 of the report, the representative of
ilomania stated that, for his Government, all rights were cf equal importance, but
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the rigni Lo liro was the prerequisite for the enjoyment of all other rights, and
civil and political rights were conceived in the context ot the development ot the
nation and not in an individualistic perspective.

303. The possibility of challenging decisions of courts and administrative bodies
was guaranteed by article 12 of the Act No. 1/1967. Such challenge took the form
of an ordinary appeal and, pending the result of the appeal, the challenged
decision was suspended and could not become operational. With regard to the
relationship between Romanian legislation and the Covenant, the representative of
the State party explained that internal legislative measu.es were necessary in
Romania to enasure implementation of the provisions cf the Covenant and that the
rights of Romanian citizens did not derive from international treaties but from
Romanian legislation, which, however, was drafted in the light of international
commitments, The provisions of the Covenant were included in Romanian legislation
and a person injured in respect of rights protected by the Covenant could invoke
the text of the relevant law before an authority.

304. The Covenant had been disseminated in the languages of the co—inhabiting
nationalities in Romania and it was not necessary for non-governmental
organizations to take any action in that respect.

305. Under the Romanian constitutional system, there was no separation of powers:
the supreme organ was the Gr d National Assembly, which formulated legislation and
appointed ministers ard Sup: .ne Court judges; the Council of State was a permament
organ headed by the President of the Republic, who supervised the enforcement of
the laws and decisions of the Grand National Assembly and the activity ot the
Council of Ministers; the Council of Ministers was an administrative oraan; the
Supreme Court was responsible for judicial matters, under the overall supervision
of the Grand National Assembly; and the people‘'s councils, whose membership
reflected social and national life, performed a supervisory role in all areas of
public activity. Under the Romanian system, higher organs had the right to rescind
unlawful acts of the organs subordinate to them.

Non-discrimination and equality of the sexes

306. In this connection, members of the Committee observed that articlce 17 of the
Romanian Constitution did not seem to prohibit discrimination based on political
opinion; they asked whether there was a legal basis to quarantee the absence of
discrimination in that area, in accordance with article 2, paragraph 1, and

article 26 of the Covenant, and whether there were other grounds for
discrimination. 1In connection with the treatment of foreigners, they asked in what
respects the rights of foreigners were restricted as compared with those of
Romanian citizens, how their fundamental rights were protected, why their treatment
in criminal matters was more favourable than that ot Romanians, whi' areas were
covered by those treaties that established discrimination between variovs
categories of foreigners and whether they concerned rights enunciated in the
Covenant, how many aliens were resident in Romania on a permanent or temporary
basis, and how they were treated when emergency requlations were in force. Members
also inquired whether, in practice, there had ever been candidates for election to
the Grand National Assembly who had expressed diffeving political opinions and how
they had fared in the elections, and what the exact proportior of women in acadenic
life was.
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307. In his reply, the representative of Romania stated that, when the Constitution
had been promulgated in 1975, discrimination in Romania had already been eliminated
in practice. As to the treatment of foreigners, there was a special law containing
provisions on that question; it related in particular to the entry of foreigners
into and their departure from Romania and their recruitment for work. In general,
the treatment of foreigners, in particular with regard to residence, ownership of
property, employment and social insurance, was no different from that of Romanian
citizens, even when emergency regulations were in force. Act No. 25/1969 relating
to foreigners provided, in particular, that foreigners in Romania enjoyed all
fundamental rights, including civil rights granted to Romanian citizens, with the
exception of political rights. Romania avoided making distinctions between
foreigners, unless it had concluded a treaty under which Romania and another State
had agreed on particular treatment for their citizens. The areas in which such
treaties made distinctions regarding certain categories of foreigners were
primarily dual taxation, investment guarantees and the abolition of visas. 1In
addition, under Decree No. 24/1970, foreigners could receive more favourable
treatment than Romanian citizens in the event of criminal proceedings, including a
more rapid trial and the possibility of bail to enable the foreigner to leave
Romanian territory within a short period. Lastly, the representative of Romania
mentioned the facilities for tourists in his country, and pointed out that the
deputies in the Grand National Assembly were not all members of the Romanian
Communist Party and included representatives of the various religious faiths.

Right to life

308, With reference to that issue, members of the Committe« wished to know how
often and for what particular offences the death penalty had been pronounced in
Romanfa and in how many cases it had been carried out in the last eight years.
Statistical data were also requested with regard to infant mortality in the country
and it was asked whether investigations were carried out by competent and impartial
bodies when an official used his powers to deprive someone of his life, what
disciplinary measures were taken if the official was found guilty of abuse and
whether the family or dependants of the victim could file a suit for compensation.

309. In his reply, the representative of Romania stated that the death penalty
currently existe !l in the legislation of hig country only as an exceptional measure
for the most serious offences. The alternative penalty of imprisonment for 15 to
20 years further restrictea its sphere of application and pardon or commutation of
sentence was also granted in many cases. The death penalty could not be imposed on
anyone undier 18 years of age, pregnant women or women with children under the age
of three. During the past year, the infant mortality rate had been reduced to a
low level; infant mortality had accounted for 9,181 deaths in 1985 as compared

w 'h 26,680 in 1960.

Liberty and security of person

310. With regard to that issue, members of the Committee wished to know under what
circumstances and for what periods persons could be held in preventive detention
without hecing charged with a criminal offence, what remedies were available to
persons who were arbitrarily deprived of their liberty by artrest or detention, and
whether any criminal or disciplinary action had been taken against officials for
arbitrarily depriving persons of their liberty. Additional information was
requested on the law and practice relating to detention in institutions other t.an
prisons. In addition, it was asked whether there were any prescribed limits in
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Romania to repeated resort by a court to 30-day extensions of pre-trial detention,
how soon after arrest a person could contact a lawyer, whether a person might be
refused access to counsel until the beginning of a trial or immediately before it,
how quickly after ‘rrest a person's family was notified, what the relevant decrees
were and what care was taken to ensure that administrative measures taken against
an accused person conformed to the requirements of security of person under the
Covenant, what possibilities for appeal and remedy existed on that matter, and
whether there was any remedy whereby a detainee could apply to a court of law for a
decision on the lawfulness of his detention.

311. In his reply, the representative of the State party drew the Committee's
attention, in particular, to articles 143, 146 and 148 of the Romanian Code of
Criminal Procedure establishing the various circumstances under which pre-trial
custody was applied. Preventive detention could be ordered for a maximum of

24 hours and extended only after questioning and when the person had b en notified
of the offence with which he was charged and the grounds for the detention.
Article 141 of the Code of Criminal Procedure prescribed remedies for persons
arbitrarily deprived of their liberty through arrest or detention; article 278 of
the Code provided for appeal against pre-trial detention and Act No. 60/1968 dealt
with inquiries on the legality of detention by judicial authcrities. A victim of
arbitrary detention was entitled to compensation by the State under article 504 (2)
of the Code of Criminal Procedure and unlawful detention or arrest was punishable
by imprisonment of six months to three years. The Code did not set a limit on
repeated resort by a court to 30-day extensions of pre-trial detention, but, in
practice, repeated extensions were rare and administrative measures could be taken
in the event of failure to settle cases with due speed.

312. Article 31 of the Romanian Constitution and articles 6, 7 and 172 of the Code
of Criminal Procedure guaranteed the right to defence counsel both during pre-tiial
proceedings and during the proper trial. The family of an arrested person was
immediately notified of his arrest. Convicted persons serving their sentences
through the performance of correctional labour under Decree No. 218/1977 were not
incarcerated. With respect to administrative measures against an accused person
when a criminal offence involved labour relations, the rules applicable were those
of labour law, not of penal law. In the case of abuse by an administrative body,
Act No. 1/1967 provided for the possibility of raising objections to arbitrary
measures before a court.

Treatment of persons, including prisoners and other detainees

313. In connection with that issue, members of the Commitiee asked how many court
orders had been 1ssued under Act No. 25/1976 concerning compulsory labour for
persons leading a parasitic life and whether such court orders were appealable,
whether prison sentences normally comprised compulsory labour and, if so, what kind
of labour was involved, what the meaning of the .erm "political prisoner" was in
Romanian law as interpreted by the Romanian authorities, whether the Standard
Minimum Rules for the Treatment of Prisoners were made known and accessible to
prisoners, and what procedures existed for receiving 'nd investigating complaints
by detainees. With reference to the Application of kcnalties Act No. 23/1969, it
was asked how the conditions cf deteution of persons awaiting trial differed from
those of already convicted persons.

314. Additional information was also requested on the supervision of prisons and
other places of detention, the number of complaints of torture received, the number
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of persons detained in connection with accusations of parasitism and the
application of the Standard Minimum Rules for the Treatment of Prisoners in the
prisuns of Aiyd and Glava.

315. Moreover, it was asked whether the fact that there were no political prisoners
in Romania was a result of the 1986 amnesty or whether it was more generally true
that there were no prisoners in the category of politicai priscners, under what
special circumstances a prisoner could be permitted to leave prison for a brief
period, whether evidence of the subjection of accuvsed persons to cruel, inhuman or
degrading treatment was admissible in court, what remedies were available to
victims of abuses by police authorities, what instructions were given to security
forces in order to avoid the imposition of cruel, inhuman or degrading treatment,
whether access by or to representatives of religion was granted to prisoners of the
same religion, and what guarantees existed in Romania %o protect a person against
being deprived of liberty without the necessary safeguards. Clarification was also
requested on the relationship between Decree No. 153/1970 on parasitism and

Act No. 25/1976, and on the extent to which Acts No. 24/1976 and 25/1976 were
applied.

316. In his reply, the representative stated that prison sentences did not comprise
compulsory labour under Romanian legislation. Corr: *ional labour for convicted
persons was a means of applying a penalty with re-educational and humanitarian
objectives and it was not to be confused with compulsory labour, which was applied
in the case of a person who, in spite of the assistance given by public
institutions, refused to engage in any work or vocational training and continued to
lead a parasitic life. There was no appeal against decisions taken under

Act No. 25/1976, but the number of persons who refused tc work was very small and
very few orders under that Act had been issued.

317. Und2r Romanian legislation, no distinction was made between political and
common offences, hut political offences were generally understood to mean offences
against State security and in that sense there were no political prisoners in
Romania. The Standard Minimum Rules for the Treatment of Prisoners were reflected
in Romanian penal legislation and prison regulations were brought to the attention
of prisoners at the time of their imprisonment. The president of the court or a
judge delegated by him had the right of access to the place of detention and
conditions of detention were supervised by delegates of relevant bodies. Persons
in pre-trial detention were detained separately from convicted persons and enjoyed
more favourable conditions. Victims of abuses by the police or other authorities
were entitled to redress and places other than prisons were not used in Romania to
deprive a person of his liberty. Regarding Acts Nos. 24/1976 and 25/1976, they
were both designed to give the persons concerned the opportunity to recognize their
error and engage in useful activities., Over six decrees had been issued in Romania

during the past eight years offering measures of clemency and amnesty for offences
of a less serious nature.

Right to a fair trial

318. With reference to that issue, members of the Committee requested information
on legal guarantees with regard to the right of all persons to a fair and public
hearing by a competent, independent and impartial tribunal and on the right of an
accused to obtain the attendance and examination of witnesses on his behalf at his
trial. Information was also requested on relevant rules and practices concerning
the publicity of trials and the public pronouncement of judgements, as required by
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article 14, paragraph 1, of the Covenant, specific rules concerning the admission
of the mass media to court hear‘ngs, and facilities for accused persons to obtain
the services of a lawyer and legal aid in cases of need.

319. Furthermore, members of the Committee asked for what reasons the Ministry of
Justice could propose that a judge should be relieved of his duties with a view to
his election in another department and to what extent that prerogative of the
Ministry of Justice affected the independence and impartiality of judges. 1In
addition, further information was requested on the composition of the People's
Councils and the election of their members »ad on the various circumstances under
which it was possible to request that judges should be relieved of their duties.
Clarification was requested on the provisions of article 64 (6) of the Romanian
Constitution. With reference to issues concerning the independence of the
judiciary, it was asked for what purpos: the publication or circulation by the
press of information concerning ongoing proceedings was prohibited, whether a judge
could be re-elected at the end of his five-year term of office, what happened to a
Suprome Court judge if he was not re-clected, what was meant by the term "socialist
morality"” in relation to the provisions of article 229 of the Code of Criminal
Procedure and by the term "serious misconduct"” in relation to the dismissal of
justices of the peace or judges of the departmental courts, and whether military
courts were competent to try civilians,

320. Replying to questions raised by members of the Committee, the representative
stated that equality for all in the administration of justice was provided for in
Act No. 58/1968 and that the principles of competence, independence and
impartiality of the tribunal were guaranteed, as was the right to appeal against
violation of such principles, by the relevant provisions of the Code of Criminal
Procedure. Article 229 of the same Code provided for a public hearing and
specified the cases in which pruceedinge should be held in camera. In accordance
with article 310 of the Code, judgements had to be publicly announced and,
therefore, there was no particular reason to have specific rules relating to the
admission of the media. Article 6 of the Code made provision for the accused to be
defended. A judge was relieved of hig dnties often at his own request for personal
or other reasons. The Minister of Justice could propose that a judge should be
relieved of his duties, but the People's Council, which was composed of persons
belonging to all sectors of Romanian society, was the body empowered to approve or
to reject the proposal. Respect of the principle of the independence of judges was
assured by the regulations governing the oryanization and activities of legal
bodies, Judges in Romania were eligible for re-election. If a judge was not
re-elected, an alternative employment was available in some related sphere. Judges
could be removed from office for serious misdemeanours., The term "socialist
morality" referred to the morality of Romanian society, in which people were
respectful of the law and relationships were founded on social justice. Military
courts were competent to try military personnel.

Freedom of movement and rights of alieas

321. On that point, the members of the Committee wished to know what restrictions,
if any, could be imposed on the freedom of movement of citizen: in Romania and on
the right to leave the country, which authority was competent to review decisions
refusing the issue of a passport o: visa, what the exact meaning of the term "visa"
was, whether Romanian citizens in possession of a valid passport were required to
obtain an exit visa and, if so, on what grounds such a visa might be refused,
whether there were any special resctrictions on the freedom of movement of aliens
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and on their choice of residence, whether there were any restrictions on the right
of family reunification or any other regulations in that field, and which authority
wag responsible for reviewing expulsion orders. It was also asked whether there
were any grounds other than those enumerated in Romania's report for the refusal ot
a passport or visa, how many appeals had been lodged against such refusals of a
passport, and what proportion of favourable decisions had been delivered.

322. Some members of the Committee wished to refer to a specific case that
concerned the practical application in Romania of the right to leave one's
country: that of Mr. Liviu Bota, former Director of the United Nations Institute
for Disarmament Research. They reminded the Committee that Mr. Bota, an
international civil servant, who had returned to Romania for consultations at the
end of 1985, had been held there ever since and they pointd out that, under
article 12, paragraphs 2 and 3, of the Covenant, everyone was free to leave any
country, including his cwn, subject to the restrictions provided by law and
necessary only to protect national gocurity, public order (ordre public), public
health or morals. They pointed out further that Romania had ratified the
Convention on the Privileges and Ilmmunities of the United Nations (General Assembly
resolution 22 A (I) of 13 February 1976). They asked how Romania could reconcile
its legislative situation with refusal to allow Mr. Bota to leave the country and,
in more general terms, what explanation could be given for refusal to issue a
passport to a Romanian citizen on the grounds that his departure abroad could
damage the interests of the Romanian State or affect that State's good relations
with other States. It was observed that those grounds for refusal to issue a
passport were not among the restrictions provided for in article 12, paragraph 3,
of the Covenant, and it was asked how many applications for a passport had been
rejected pursuant to that provision, whether persons who i:ad been denied a passport
on those grounds could lodge an appeal before a court; and how the courts
interpreted the clause in question.

323, In that connection it was felt that it would be useful to communicate to the
Committee the content of all the decrees regulating treedom of movement in Romania
and, in particular, that of the provisions setting a six-month period of validity
for exit visas and authorizing only one journey abroad every two years. It was
also asked how long it took to obtain a passport, what the cost of obtaining a
passport meant in relation to the average monthly wage earned by Romanians, whether
it was true that some Romanian citizens sometimes had to pay a certain sum in order
to make it casier to obtain permission to travel, whether there were any provisions
guaranteeing that persons seeking permission to leave Romania would not be
subjected to sanctions designed to discourag2 them, and whether the restrictions on
movement within the country applied only to aliens. It was further inquired
whether the criminal penalties incurred by persons who emigrated illegally were
accompanied by other, supplementary pcnalties such as being forbidden to return,
exactly what the penalty of banishmont mentioned in Romania's report consisted of,
whether persons deprived ot their natioaality ipso facto forfeited the right to
remain in Romanian territory, and whether competence to issue passports was vested
in the executive or the legislative power.

324. In his reply, the representative of the State party said that all Romanian
citizens were free to travel within the country without restriction and could
establish their domicile anywhere they wished. Citiz2ns intending to travel abroad
were required to obtain a visa which could be refused in the cases referred to in
Decree No. 156/1970. ‘The authority competent to review decisions to refuse the
issuance of a passport or visa was the Passport and Visa Commission of the Council
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of Ministers. In accordance with Decree No. 156/1970, passports were issued by the
competent Romanian authorities, but in order to travel abroad a citizen was
required to obtain a visa that contained more information than was given in a
passport. The reasons for refusing a visa were the same as those mentioned in
connection with the refusal of a passport. Aliens intending to spend more than
120 days in Romania were required to inform the Ministry of the Interior of their
intention on arrival and to keep the Ministry of the Interior informed of their
place of residence. There were no restrictions or other rules governing family
reunification in Romania. 1In the case of an alien who committed an offence,
expulsion was decided on by the court in accordance with article 117 of the

Penal Code, and in certain cases expulsion could be ordered by the Ministry of the
Interior; in either case the person concerned could appeal against such decisions
to the competent State bodies in accordance with Act No. 1/1978.

325. With regard to the questions asked concerning Mr. Liviu Bota, the
representative stated that he was not familiar with the file on the case and had
nothing to add to the explanations given by the Ambassador of Romania at the
forty-first session of the General Assembly. He considered, howevzar, that in
principle any citizen, even if he had the status of an international civil servant,
was always bound by certain inescapable obligations to the country of which he was
a national. He also stated that the restrictions imposed by Romanian law on the
right to leave the country were in keeping with article 12, paragraph 3, of the
Covenant. As an example of a departure abroad that might affect the State's good
relations with other States, he mentioned the case of persons who had applied for a
passport for travel abroad but who still had to wait for a visa from the host
country. If a passport or visa was refused either by the competent authorities or
by the Commission established under the Council of Ministers, then in so far as the
person concerned could prove that the action of the administrative body was
unlawful and harmful, he could resort to Act No. 1/1967.

326. The representative then gave some figures concerning tourism and emigration by
Romanian citizens in recent years. He explained that the reason why Romanians
could go abroad only once every two years was that the countries that received
foreign tourists wanted a guarantee that they could support themselves. In a
socialist country it was the State that provided the financial resources, and the
State could not give the category of citizens who wished to travel privileges over
society as a whole. With regard to emigration, too, « developing country like
Romania could nct allow itself *to let its workers, or its managers whom society had
made great sacrifices to train, go abroad.

Right to privacy

327. On that subject, additional information was requested concerning protection
against arbitrary and unlawful interference with privacy, the family, the home or
correspondence. It was asked, in particular, whether it was true that there was a
decree restricting contacts between Romanians and foreigners, whether that decree
placed Romanians under an obligation to report to the authorities all their
contacts with foreigners, whether Romanians were forbidden to provide foreigners
with shelter as private guests, and lastly for what reasons Romanians were required
to obtain official authorization before being allowed to own a typewriter.

328. In his reply, the representative of Romania drew the Committee's attention to

the constitutional and legislative provisions of his country that protected
individuals against any form of interference with privacy. As to contacts between
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Romanians and foreigners, he referred to the good relations that were being forged
in the country between Romanians and tourists. He added that the law required a
landlord housing a foreigner to inform the Ministry of the Interior of the fact and
that Romanian citizens were required to inform the authorities of any dicussions
they had with foreigners during official contacts,

Freedom of religion and expression

329. On that subject, the members of the Committee asked for additional information
concerning the legislation applicable to the recognition and activities of
religious denominations. They asked, in particular, in what cases recognition of a
religious denomination might be refuscd or withdrawn, whether any appeal lay from a
decision taken on those lines, and how article 18, paragraph 4, of the Covenant was
applied in Romania. They also inquired what legislative and administrative control
was exercised over freedom of opinion and expression, including the freedom of the
press and informatic.. media, whether peaceful campaigns in favour of reform of
political, social and economic institutions were permitted by law, what the scope
of the limitations mentioned in paragraph 202 of Romania's report was, how the
provisions of article 6Y of Act No. 3/19/4 had been applied by the Romanian courts
and what judicial decisions had been delivered in that field, whether the
provisions of article 317 of the Penal Code had already been applied and, if so,
how many times.

330. With regard specifically to freedom of expression, it was observed that the
scope of the limitations prescribed in Romania in the Constitution, in Act No. 3 of
1974 concerning the press and in the Romarian Penal Code seemed to go beyond the
restrictions allowed by article 19, paragraph 3, of the Covenant. Detailed
explanations of the practice followed in the country in that respect were
requested, for the information supplied by the Romanian Government was not
sufficient to enable the Committee to understand whether the system in force in the
country was compatible with article 19 of the Covenant. Again, with regard to
freedom of worship, article 30 of the Romanian Constitution did not seem to be
consistent with article 18, pa.agraph 4, of the Covenant and it would be
interesting to know how that freedom was secured in practice, to what extenv the
authorities intervened in denominational activities, whether the Government
intended to amend the existing legislation on religious matters, many of whose
provisions were dated, and whether the liberty of parents to ensure the religious
education of their children in conformity with their own convictions was not
limited to being able to take them to church, to the temple or to the synagoque.

331, In addition, members of the Committee wished to know to what extent foreign
newspapers and journals were available in Romania and whether there were any
restrictions on the work of foreign press correspondents, how the Romanian
authorities had reacted with regard to the allegations of religious oppression in
Romania made by non—-governmental organizations and other bodies, including the
alleged destruction and poor distribution of religionus books, what exactly the
situation was with regard to the destruction of churches in Bucharest, whether
there had been any new applications for recognition by religious denominations in
Romania since 1979 and, in the case of refusal, on what grounds the decision had
been taken, and what criteria were applied in granting assistance to a particular
church for the construction of a new place of worship.

332. Replying to the gquestions put to him by the members of the Committee
concerning freedom of religion, the representative of Romania stated thot in his
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country religious denominations could organize and function freely provided that
they did not violate the law or threaten public safety and order. The conditions
for the practice of religion were laid down in detail, in particular, in Decrees
Nos. 177/1948, 410/1959 and 150/1974. The religions practised in Romania were all
equal before the law and no church was privileged. ‘The Roman Catholic Church was
not recognized because it did not accept Romanian law. The State contributed
financially to the maintenance of churches, and a total of 14 denominations were
carrying on their activities on the basis of statutes adopteu in agreement with the
State. The representative then gave some statistical information concerning the
size or the congregation for each of the principal Churches and the number of
religious publications circulating in Romania. He added that denominations were
recognized or ceased to be recognized by decree of the Council of State, and gave
some information on the institutes at which clergy were trained .nd the agreements
with the churches concerned with regard to the publication of the Bible.

333. In addition, he stated that parents were free to provide religious education
for their children outside school. In Romania, 471 oithodox churches had !‘@en
rebuilt after the Second World War and hetween 1975 and 1986 a total of 420
churches of various denominations had been built or rebuilt. During the past five
years, as a result of massive urban reconstruction, a number of churches in
Bucharest and other c¢ities hud been moved to other locations.

334. With regard %o freedom uf the press, the representative stated that censorship
had been abolished in Romania but that restrictions on the freedom of the press
were provided for in article 69 of Act No. 3/1974. With regard to peaceful
campaigns for the reform of institutions, he said that in his country the -eality
of the socialist régime was such that that question was no longer relevant.

Freedom of assembly and association

335. Members >f the Committee requested additional information concerning
legislation relacing to freedom of assembly and association, including the rignt to
establish political organizations as well as examples of how such laws had been
applied in practice. Clarification was requested on the operatiorn and the legal,
social and political nature of trade unions and their constitutional position. It
was also asked how trade-union rights were quaranteed in keeping with the Covenant
and with TLO Conventions Nos., 87 and 98 to which Romania was a party.

336. In his reply, the representative of Romania referred to the constitutional and
other legislative provisions concerning freedom of assembly and association
mentioned in his Government's report and stated that the question of establishing
political parties did not arise in his country since it was a single-party State.
Nevertheless, the people participated in political opinion-forming bodies
thronghout the ccuntry, such as the Romaniz. Communist Party, the Socialist Unity
and Democracy Front, the Socialist Unity and Democracy Organization, tr~de-union
bodies, the Union of Communist Youth and women's committees. All workers could
form and join trade unions as long as certain legal reguirements were fulfilled.
All professional trade unions were encompassed within the General Union of Trade
Unions, and the presidents of various trade unions and organizations were members
of the Government. The right of petition against a decision to prohibit a meeting
was guaranteed by legal provisions.
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Protection of the family and children

337. With reference to that issue, members of the Committee wished to know whether
the law permitted a Romanian citizen to marry a foreigner and wuether there was any
discrimination between men and women in that regard, why the authorizetion of the
trosident ur the Republic was necessary for 4 mixed marriage, whether any
posfs kility of recourse or appeal existed when the President of the Republic denled
th authorization, whether a forelgn man or woman who married a Romanian had to
ance his or her citizenship and whether he or she had the right to residence
and to work in Romania, and why there had been delays of up to three years in the
yranting of authorizations for foreigners to marry Romanians. It was also asked
whether there was a particular legal status provided for children born out of
wedlock, under what conditions and on whose initiative the establishment of
affiliation could be requestad, and whether under the nationality regulations
anyone born w' thin the territory was granted Romanian nationality.

338. In replying to those guestions, the representative of Romania stated that the
requirements governing the authorization of mixed marriages were the same for men
a.4d women. An appeal could be lodged against a rejectio- and delays occurred
because it torok time to determine the sincerity of r.que 8. Between 1980 and
19 -, 5,460 mixed marriages had been authorized. After n riuge to a foreigner, a
Romanian weé s entitled to retain or renounce his or her citizenship. The foreign
spouse could acquire Romanian citizenship if the couple decided to settle in
Romania. The principle of jus sanguinis applied to the nationality of children.
Adultery was unlawful but the position and respectability of a child born out of
wedlock, whose affiliation had been recognized by the father or by a judicial
decision, was no different from that of a child born to a married couple.

Right to participate .n the conduct of public affairs

339. In r~gard to that issue, members of the Committee asked whether the right to
nominate candidates to the Grand National Assembly and the People's Councils could
be reconciled with article 25 of the Covenant. Information was also requested on
legislation and practice regarding access to public service and it was asked
whether access to public office was only open to those who belonged to the
Comm.nist Party of Romania. In addition, it was asked how the nominating process
was carrieu out by the Socialist Unity ard Democracy Front and whether all persons
submitting candidatures were given a fair hearing. In connection with statistics
showing that & high proportion of deputies had been elected unopposed, it was asked
whether any measures ex!sted to quarantee more than one candidate per constituency
and what the conditions laid down by law were for the submission of complaints
against the admission or rejcction ot a candidature.

340. In his reply, the .epresentative of Romania referred to the provisions of the
Romanian Constitution and of the Electoral Act that regulatec¢ the participatior. of
all citizens in the election of representative bodies of State power. He said
that, although no legisiation existed providing for access to public service, it
was a common practice in Romania to engure proportionally egual reprecentation of
all social categories, men and women, and citizens of all co-inhabiting
nationalities. 1In addition, nominations for inclusion in the list of candidates
for election were made by the community on the basis of merit and the

National Assembly represented all social categories and reflected the ethnic
composition of the population,
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Rights of minorities

341, With reference to that issue, members of the Committee wished to know what
subjects were taught in the Romanian language in primary and secondary schools for
co-inhabiting nationalities, whether those subjects were taught only ia Romanian
and, if so, whether that could have detrimental effects on the entrance
examinations of students belonging to the co~inhabiting nationalities with regard,
in particular, to testing in the language of their nationality. It was also asked
hy in Romania no cenaus figures relating to the Serb and Croat minorities had been
available since 1979 and why cultural and educational facilities fcr the Hungarian
national minority appeared to have diminished in recent years,

342. In his reply, the representativc nf Romania referred to the subjecta that were
taught in the Romanian lanyuage in z.imary and secondary schools attended by
stucente of co-inhabiting nationaiities and stated that, in accordance with the
Romanian Education Act, knowledge of Rowvanian was necessary tc give young people of
co~inhabiting nationalities the opportunity to participate fu.ly in Romanian
soclety and to ensure effective equality before the law for all citizens. He also
stated that thr total school population of Romania was 5,532,000, of whom 323,236

were students of co-inhabiting nationalities, and that there wece 28,917 teaching
Inatitutiona in Romania, 2,997 ¢¢ which dieneonsed instruction in the languages of
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co~innabiting nationalities.

General observations

343. Members of the Committee thanked the representative of Romania for the efforts
he had made to reply to the question: that had bcen raised. However, it was noted
that some of the many questions posed had not been answered or had only been
partially answered. Members also regqretted t..at the comments and questions raised
by the Committee when the State party's initial report had been considered had not
been fully taken into account in preparing the second periodic report.

344, In “hat connection, members requested tl.at the State party's next periodic
report should address questions relating to th. practical implementatiosn of the
various rights guaranteed under the Covenant, includinqg, in particular, liberty and
security of persons, freedom of movement and freedom of conscience, religion and
expression. More detailed information was als~ requested concerning the
availability of effective remedies in cases of abuse or ill-treatment by officials,
conditions of detention in prison, the concept of social parusitiam, and
legislatiorn and practice relating to the issuing of visas and passports. It was
also emphasiz2d that the Covenant contained not only general principles but also
specific rights.

345. In concluding the consideration of the second periodic report of Romania, the
Chairman again thanked the representative of the State party and noted that the

dialogyue between the Committee and the delegation of Romania had been constructive
and mutually beneficial.

Irag

346. The Committee considered the second periodic report of Iraq (CCPR/C/37/Add.3)
at 1ts 744th to 748th meetings, from 15 to 17 July 1987 (CCPR/C/SR.744-744).
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347. The report was introduced by the representative of the State party, who said
thé’ the second periodic report was limited to new data collected since the
presentation of the init'al report. .aq was very much aware of the need to
‘mplement human rights and to develop them in a sustained manner, daspite the
Iranian aggresaion that had started on 4 September 1980, &Since the beginning of
the war, lraq had not declared a state of emergency nor had it suspended any human
rights covered by its obligationa under the Covenant. In fact, it had continued to
improve the material, economic and social conditions of life and on that basis to
develop the human rights of its citizens. Iraqg also continued to carry out a
national campaign on education. It had held democratic elections to the Natijional
Agsembly in 1984 and to the Legislative Councll of the Autoi.omous Region of
Kurdistan in 1983 and 1984, 1Iraq had alwayer been in favor f peace in the reqion
and of ending the war being waged against it by the Islam.c epublic of Iran. He
recalled in that connection the five principles for peazce that the President of
lragq had announced, namely, withdrawul of troops beyond the recognized frontiers,
exchange of prisoners, conclusion of a non-aggression treaty, non-intervention in
domestic affairs, and the engagemenc of both countries in ensuring stability in the
region,

Constitutional and legal framework within which the Covenant is implemented

348, With reference to that issue, members of the Committee wished to receive
information about the relationship between the shariah and Iragi law, »nd any
chauges relevant to t'.: implementation of the Covenant made since the submission of
the previous report, including those instituted pursuant to Act No. 35 of 1977,
They asked whether the provisions of the Covenant were directly enforceable and, if
80, whether there had been any actual cases in vhich court decisions had been based
directly on the provisions of the Covenant, and they asked about factors and
difficulties atfecting the implemeniation of the Covenant. They also wirhed to
receive additional information concerning the activities of the Iraqi Human Righ .8
Association and Iraq's attitude towards the Arab Organization for Human Rights
which had applied for consultative scatus with the Economic and Social Council.
They asked whether the Iraqi legislature took into account the provisions of the
Covenant in the law-making process. Examples were requested in relation to
paragraphs 6 and 13 of the report, which stated that provisions of the Covenant
could be invoked before the courts. Further clariyication was requested concernring
the relationship between the Covenant and domestic legislation, in particular as to
the place of the Covenant in the hierarchy of Iraqi law, and it was asked whether
in the case of a conflict between domestic law and the Covenant the lattaer would
prevail, and whether there were any judicial precedents concerning the statement in
the report that it was "prohibited for any covrt to abstain from delivering
judgement on grounds such as ambiguity of the law or the lack or incompleteness of
a textual provision". It was also asked whether human rights wcre taught to the
young, whether there was any procedure similar to amparo or habeas corpus, whether
the provisions of the Covenant were gradually being implemented, whether it was
possible to appeal against the decisions of administrative tribunals in court, what
was meant by the statement that the shariah was a "source® of law, and what the
procedure was for determining the constitutionality of ¢ law and its compatilLility
with the provisions of the Covenant. Finally, informaticn was requested on the
measures Iraq was taking to stop the war.

349. In his reply, the representative of the State party explained that the shariah
was the primordial and basic law and article 4 of the Constitution affirmed that

-87~-



Islam was the religion of the State. The shariah contained two elements - one
concerned purely religious practice and the other the organization of social and
commercial relations among the people. The philosophy and principles of tne
shariah were incorporated into positive law, particularly the Civil Code and the
family Cole. Fcr example, inheritmace rights wvere basea on the shariah and the
legislator had no right to transgress the shariah,

350. The Legal System Reform Act (Act No. 35 of 1977) summarized many principles
and legal thec ies and vresrnted suggestions for law making and the furnction of
law. The laws relating to organization of the judiclar,, judicial procedure and
social protection were adopted on the basis of Act No. 35. 'Treaties when adopted
and promulgated became an integral part of the domestic legal system and acquired
the force of law. 1Irar had ratified both the International Covenants on Human
Rights in 1970 and they ha. been published in an official newspaper. All Iraqi
legislation was compatible with the principles of the Covenant and Iraqi courts
applied both the letter and the apirit of the Covenant. There were a number cof
cases in which the Covenant could be invoked in court. As for the place of the
Covenant in the hierarchy of lraqi laws, it was on the same footing as the domestic
law and did not take precedence over it. So far, the7e had been no problems or
contradictions between the Covenant and domestic lecislation, nor had there been
any difficulties in implemencing the Covenant. Any difficulties that could impede
the implementation of the Covenant were connected mainly with interpretations,
gince the Covenant, like the Constitution, contained general provisions that had to
be made explicit in concrete laws. There was no special body empowered to
determine the constitutionality of laws. Any ministry that was of the opinion that
a given law contradicted the Constitution could request the National Council t.
rescind or modify it.

351, Responding to other questions, the representative stated that the Iragi Human
Rights Association wias an unotficial body set up under Act No. 1 of 1969 and was
active in human rights matters. It published articles in newspapers and magazines
and used other mass media and organized seminars and actively participated in the
celebration of international holidays relating to human rights. The Lawyers' Union
and the Board of Barristers also engaged in such activities. Human rights was a
subject taught at all levels of the educational system in Iraq, particularly in
universities and other centres for higher education. Regarding the ending of
hostilities in the region, Iraq had always wished to maintain good relations with
the Islamic Republic of Irar and had made persistent and sincere efforts in that
direction. F¥ollowing repeated Iranian violations, which posed a direct threat to
the independence and integrity of Iraq, his country had been obliged to exercise
its legitimate right to gelf-defence on 21 September 1980 and had continued to do
80 to date. Irag had responded positively to all peace initiatives.

Self-determination

352. With regard to that issue, members of the Committee requested clarification of
the actual state of the relationship between the Government and the Kurds in the
light of the fact that a number of different agreements had been concluded between
them. It was also asked whether Irag's claim to sovereignty over natural resources
extended beyond oil,

353. In his reply, the representative of the State party referred to article 5 of
the Constitution, which recognized the ethnic rights of the Kurdish people as well
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as the legitimate rights of all minorities. Since Kurds were part and parcel of
the Iraqi people, there could be no agreements between different ethnic groups.
The relationship between any two ethnic groups was decided by various acts and
laws., As to sovereignty over natural resources, efforts were being made to
strengthen sovereignty over water resources, since Iraq was an agricultural
country, and over sulphur, sulphate, iron and other mineral deposits. Abrocad, the
principle of permanent sovereignty over natural resources was urheld by Iraq in
Arab and international forums.

State of emergency

354, with regard to that issue, members of the Committee wished to receive
information on the impact of the war on the Government's efforts to respect the
various provisions of the Covenant. Members also requested clarification of the
content of paragraphs 123, 124 and 189 of the report concerning limitations and
restrictions of various rights.

3%5. In responding to guestions raised by members of the Committee, the
representative stated that clear rules existed in Iraq for the declaration of a
ntate of emergency. However, despite the circumstances resulting from Iranian
aggression, Irag had not made such a declaration. The enjoyment of human rights iu
general had not suffered from the war and in fact had been reinforced by the
creation of more favourable economic and social conditions. Despite the war, a
number of laws and measures relating to basic human rights had been introduced.
Firstly, the Social wWelfare Act had made the State responsible for securing a
reasonable standard of living for all citizens. Secondly, the Welfare and
Protection of Juveniles Act was designed to prevent delinquency and to provide for
proper treatment of juvenile offenders. Thirdly, the Public Health Act assured
human beings of humanitarian protection from conception until death. The State
also provided free health care and a sophisticated hospital system. Fourthly, Iraq
had instituted a wide-ranging national campaign against illiteracy at the primary
level. The courts continued to operate normally and no exceptions had ever been
resorted to because of the war. The representative further replied that no
contradiction existed between paragraph 123 and other paragraphs of the report
since the basic principles of human rights as enshrined in the Covenant had not
undergone any change in Irag. Nevertheless, it could not be denied that a state of
war had some negative consequences. The most basic human right was the :iqght to
life and in regions where Iragl citizens were repeatedly exposed to attacks by the
Islamic Republic of Iran resulting in heavy casualties human rights obviously
suffered. Emergency measures were sometimes administrative measures and were
always linked to specific circumstances. Ilraqi citizens were not barred from
travelling outside the Republic but such travel was organized in a manner in
keeping with 1raqg's present circumstances. Similarly, foreigners in Iraqg were
prohibited from residing in certain areas, such as military regions close to
hostilities.

Won-discrimination and equality of the sexes

356. With regard to that issue, members of the Committee wished to receive
information concerning non-discrimination on grounds of political opinion,
restrictions of the rights of aliens compared with those of citizens, and
legislation contemplated with regard to the removal of any discrimination based on
sex. Members also wished to know whether the fact that women retired five years
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earlier than men meant that women enjoyed less favourable pension rights, what the
proportion of women at all levels of education was, whether the conditions of
dissolution of a marriage contract were less favourable for women than for men,
whether the provisions of the Personal Status Act referred to in paragraphs 70 and
71 of the report were aimed at eliminating existing discrimination based on sex,
and whether the article quoted in paragraph 70 of the report meant that women were
either excluded from succession or could receive only residual inheritance. They
also requested clarification as to whether the property of children was
administered by both parents or only by the father, whether priority was acccrded
to the father in matters concerning education and relations between parents and
children, whether there was a specific hierarchy in the family unit and who was
generally considered to be the head of the family. Information was requested
concerning the practical difficulties, if any, that had been encountered in
implementing legislation aimed at ensuring equality of the sexes, particularly in
the fields of employment, female membership in tvade unions and education.
Finally, it was asked whether the legislation governing family matters and the
position of men and women had changed since the initial report had been prepared,
whether there was any contradiction between the provisions of the Constitution and
recent legislation governing family matters, whether a religious ceremony of
marriage was compulsory in iraq, and whether an atheist could conclude a marriage
contract.

357. In his reply, the representative of the State party said that the principle
contained in article 19 of the Constitution was a general one of equality of
citizens before the law without discrimination on grounds of sex, lanquaye, social
origin or religion. Another legal basis for ensuring non-discrimination was found
in article 26 of the Constitution, which guaranteed freedom of opinion, expression
and assembly and also freedom to hold demonstrations and to establish political
parties, trade unions and associations in conformity with the objectives of the
Constitution and within the limits of the law. Furthermore, the Constitution
committed the State to providing the necessary conditions for ensuring enjoyment of
those freedoms. Iraqi legislation in general did not depart from the long-held
principle that citizens had specific rights that were not shared with aliens,
including, for example, the right to enter public or military service.

358. He reiterated that there was no discrimination whatsoever on the basis of sex
and noted that Irag had acceded to the Convention on the Elimination of All Forms
of Discrimination against Women. While it was tr e that if a woman retired at 55
she received a smaller pension, the law did not force or oblige women to retire at
that age. Primary education was compulsory and ensured equality in education up to
the age of 10 years. Education at the secondary and higher levels was free of
charge for all students of both sexes. He did not Know the exact percentage of
female students in higher education establishments, but could assure the Committee
that the fiqure was very high. With reqgard to marriage and divorce, he explained
that the Personal Status Act was based on the Islamic shariah. In the eyes of the
law, marriage was a contract entered into hetween a man and a woman. In Iraq,
shariah courts were called personal status courts and were not religious conrts. A
marriage contract had to be concluded before the competent authority, namely a
shariah court. It was not simply a religious measure, it was a legal measure.
Non-believers or non-Muslims were dealt with either under the competent
institutions of their religion or under aspects of the Personal Status Act.

Divorce was allowed because it was a necessary although undesirable solution to
ending married life. Divorce was primarily a male prerogative, but it could also
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be delegated to the woman. It was sufficient simply to declare a divo.ce for it to
take place. Either spouse could request legal divorce or separation from the
court. As for inheritance, the shariah clearly decided how it was divided and who
would inherit - that was laid down in the Koran and it was mandatory.

359. The Social Welfare Act No. 126 of 1980 stipulated that either the husband or
the wife or, in the event of the death of both parents, the eldest son, could be
regarded as the head of the household. It wae stressed that Iraq had lived for
some 8ix centuries under continuous foreign occupation, which had had a negative
impact on social development where equality of the sexes was concerned. There was
cultural resistance to accepting equality of the sexes, particularly in rural
areas. However, the impact of the mass media and changes in socio-economic status
were helping to alter traditional views on the place of women in society,
particularly in regard to education and participation in public life. Concerning
female employment, certain sectors were more appropriate for females tnan others.
For example, teaching attracted a large proportion of women in Iraq and many were
working in the medical protession and in the pharmaceutical field.

Right to life

360. With regard to that issue, members of the Committee wished to know which
offences were subject to the death penalty, how often that penalty had been
pronounced for "ordinary" or "poiitical" offences during the past seven years and
how often it had actually been carried out. Clarification was requested concerning ,
the references in paragraph 131 of the report to "political offences" and to the
commutation of death sentences imposed for such offences to life imprisonment. It
was noted that Iraq's report contained a long list of offences for which the death
penalty could be imposed. In that connection, it was asked whether the death
penalty had been imposed in cases involving membership in Zionist or Masonic

insi itutions. Members of the Commiltee also requested clarification of information
contained in the report concerning, in particular, the death penalty for conspiring
against the S.at2 and its security, and for members of outlawed political parties.
They wished to know further whether all of the numerous offences listed in the
report as punishable by death corresponded to the limitations of article 6 of the
Covenant, which offences fell within the competence of the Revolutionary Court and
how many of fences carrying the death penalty were judged by that tribunal, whether
the murder of the President of the Republic or of any of his depu-ies was deemed to
constitute a political crime or conspiracy for which the death penalty was imposed
and whether such penalty was subject to commutation, whether the act of insulting
the President of the Republic or the Revolutionary Council under aggravating
circumstances was an offence punishable by death and what the significance of
resolution 840 of the Revolutionary Council was in that respect. It was also asked
what the ficlds of competence of the Revolutionary Command Council were in
legislating and to what extent they excluded those of the National Council, whether
a law had been enacted by the Revolutionary Command Council or the National Council
under which a member of cthe Baath Party who defected to another political movement
was liable to the death penalty and, if so, whether it had ever been applied, and
whether it was established in the Constitution that the President could issue a
special amnesty or commute a penalty.

361. Several members of the Committee recalled the general comnient of the Committee

according to which the right to life was one of the rights of the Covenant from
which no derogation was permitted. While the Covenant did not oblige a country to
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eliminate the death penalty it did state that "sentence of death may be imposed
only for the most serious crimes". They also found it disturbing that even the
long list contained in the report was not exhaustive since new offences uad
recently been added. One member asked whether thare were prosecutions on a
retroactive basis, and whether measures had been taken to investigate cases of
shooting of demonstrators and other persons without trial and deaths during
detention under remand. He noted that resolution 461 of the Revolutionary Command
Council provided for prosecution on a retroactive basis and that that contravened
the provisions of article 6, paragraph 2, and article 15 of the Covenant. As for
arbitrary or summary executions, e said that the Special Rapporteur on that
question had obtained information relating to the execution of 200 Kurds in
northern lraq, some of whom had been tortured before being killed. However, the
Special Rapporteur had received no response to his inquiries from the Iraqi
Government. The member asked what action the Government was taking to investigate
that serious matter, Another member asked whether the delegation would be able to
provide statistics on the number of death sentences imposed and carried out and, if
not, whether it would be able to explain why the Government chose to keep such
information secret. It was also pointed out that the Legal System Reform Act
provided for a reduction in the number of offences punishable by the death penalty.

362, Some members of the Committee stated that, in their opinion, the list of
of fences punishable by the death penalty contained in the report was not
exhaustive, and they therefore requested clarification of the acts specified in
article 163, paragraph 3, article 165, paragraph 9, article 174, paragraphs 1
and 3, articles 200 and 225 of the Penal Code. One member asked if the death
penalty could be imposed, in accordance with resolution 120 adopted by the
Revolutionary Command Council on 29 January 1987, for forgery of a passport or
financial or other documents.

363. In his reply, the representative of the State party referred to paragraphs 131
to 134 of the report, which gave details of offences punishable by the death
sentence. Article 20 of the Penal Code divided offences into ordinary offences and
political offences, the death sentence being commuted to life imprisonment in the
case of political offences. It defined a political offence as one that had
political motivation, with the exception of crimes that might have had a political
motivation but were committed out of selfishness, such as premeditated murder,
theft, embezzlement and bribery. He did not have statistics covering the number of
death sentences imposed for "ordinary" offences during the past seven years and
stated that the death penalty was no longer imposed for "political" offences. The
basic ocutlook on the guestion of punishment in Irag was that the penalty should
serve to deter the recurrence of further criminal acts and also to help
tehabilitate the criminal. Penalties were not applied categorically but in a
flexible way, with a range of punishments from which the judge could choose the
most appropriate. Attenus ing as well as aggravating circumstances had to be taken
into account and the sentence adjusted accordingly. The list in the report of
crimes punishable by the death penalty was exhaustive and was intended to provide
as full a picture as possible in that area. The crime of conspiring against the
State and its security was considered to be among the mc :t serious crimes for it
threatened the citizen and society. An attempt to participate in such a crime
meant that the person concerned had intended to participate therein and that was no
less serious than actual participation. There was no p! .secution on a retroactive
basis. The principle of non-retroactivity of laws was incorporated in article 21
of the Constitution which stated that "no penalty shall be imposed, excepc for acts
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criminalized by the law, while they are committed". The only exception to that
principle was the case when a law was more favourable for an accused. No law had
been adopted to impose the death penalty on members of outlawed political parties.

364. Concerning arbitrary disappearances and summary executions, Iraq was not a
party to the Optional Protocol and therefore was nci required to respond to
communications in that field. However, since the 1968 revolution it had been
seeking to develop and make progress in all walks of life. It was seeking to
achieve economic independence hand in hand with political independence. There were
so many allegations propagated by the eremies of Iraq that he was not surprised
that there were unfounded claims alleging summary executions, firing on crowds and
8o forth. Iraq was concerned at such allegations and always sought to clarify them
and to answer communications on such matters in detail. The sources making such
allegations were never able to provide sufficient details for the cases to be
studied and resolved.

365. Mili~ary crimes were tctally separated from civil offences and were dealt with
by military courts. A death penalty imposed by s military court could not be
implemented without the approval of the President. As for Freemasons or Zionists
or those who propagated their principles, Iraq was in reality punishing advocates
of a policy which even the United Nations had characterized as racist. So far no
death penalty had been applied in such cases. No law had been adopted to punish
members who left the Baath Party. It was totally untrue to say that political
activities outside the Party were prohibited. There were other politicai parties
in the countr;. Article 57 (m) of the Constitution stated tl.at the President of
the Republic issued "special amnesty” and ratified judgements of capital
punishment”. Concerning crimes against the person of the Piesident, he said that,
as they were political crimes, the death penalty would be commuted to a lesser
punishment. The death penalty was implemented in accordance with the law and it
was not carried out in public. As for those who publicly insulted or denigrated
the President, capital punishment was not imposed. The maximum might be
imprisonment for life. However, aggravating circumstances such as conspiracy or
selfishness had to be taken into account and might lead to imposition of the death
penalty. In fact many death penalties were commuted to imprisonment or the persons
convicted were amnestied. The Government of Iraq had informed the Special
Rapporteur on summary or arbitrary executions that there was no basis whatsoever
for the allegation concerning killings of children. The Government was
investigating the other allegations concerning the reported summary executions in
northern Iraq and would report on its findings. The judicial system of Iraq was
changing, many death penalties were commuted, and amnesties had been proclaimed and
carried out.

366. The representative also declared articles of the Penal Code that defined
offences punishable by death were complen. ted by laws that defined the offences
more precisely and the procedure for applying such laws. As to resolution 865
concerning the members of the Baath Party who were members of other parties, they
were not punished for political opinion but for infiltration in the Baath Party
while being a member of another party. Everybody was free to leave a party and
join another one. Resolutions 840 and 120 of the Revolutionary Council were not
mentioned in the report because they had been adopted after the report had been
submitted. The forgery of a passport or financial documents was not an offence
subject to the death penalty since it did not aim at jeopardizing the military,
political or economic situation of Iraq in time ot war, as stipulated in
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article 164 of the Penal Code. In other cases the maximum sentence for such
offences was seven years,

Liberty and security of person and treatment of prisoners and other detainees

367. With regard to those issues, members of the Committee wished to receive
information on detention in institutions other than prisons and for reasons
unconnected with the commission of a crime. It was also asked what the maximum
length of pre-trial detention was, how soon after arrest a person could contact a
lawyer, and how quickly after arrest the person's family was informed.
Clarification was requested of the categories in which inmates and juvenile
detainees were classified after their arrival at a social refori» institution.
Additional information was requested with respect to the composition of the Public
Authority for Social Reform and its relationship to the courts, access of inmates
to prison regulations and rules, and procedures for receiving and investigating
complaints relating to article 7 of the Covenant. It was also asked whether
independent boards or individuals were permitted to visit penal establishments to
inspect them and to interview detained persons.

368. Committee members expressed satisfaction that the Government was co-operating
in procedures to investigate allegations of summary or arbitrary executions. One
member stressed that it was also important to investigate and resolve complaints
relating to disappearances and incidents in which people had been expelled to the
Islamic Republic of Iran. He therefore wondered whether any machinery existed in
Iraq for the investigation of alleged cases of disappearances, particularly those
for which officials might have been responsible. Another member asked what the
competence of the security forces empowered to arrest civilians was, how often
recourse procedures were instituted in cases of torture and ill-treatment and
whether punishment was imposed in such cases. Concern was also expressed over the
regulation under which an individual could be held in pre-trial detention for up to
one quarter of the length of the sentence that could be imposed for his crime, as
that seemed to cast doubt on the principle that an accused person was innccent
until proved guilty. One member asked whether there had been any cases of
investigation and punishment carried out under articles 322 and 324 of the Code of
Criminal Procedure relating to action to be taken in case of abuse of prisoners by
a government employee or a public servant., Clarification of regulations relating
to torture was requested and it was asked whether individuals found guilty of the
practice were brought to account, whether a confession obtained under torture could
be used as evidence in court, whether there had been any cases of officials brought
to account for the use of torture or ill-treatment, whether independent persons or
organizations visited places of detention to see for themselves that the Standard
Minimum RPules for the Treatment of Prisoners were being applied, and whether a
recourse procedure was available to persons who alleged that they were being
wrongfully detained.

369. In his reply, the representative of the State party said that in Irag there
was no detention in institutions other than prisons and for reasons unconnected
with the commission of a crime. According to article 109 and some other articles
of the Code of Criminal Procedure, the maximum length of pre~trial detention, which
ranged from no more than 15 days on any one occasion to up to 6 months and beyond,
depended on the maximum imposable sentence. A person could contact his lawyer and
family at any point after arrest. Iragi law did not contain provisions prohibiting
a person from contacting a lawyer and, in accordance with article 57 of the Code of
Criminal Procedure, he could ask to be acquainted with all the documents connected
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with his case. Prisons in Iraq were called "social reform institutions". Inmates
younger than 18 were transferred to rehabilitation institutions of two types, one
for children from 9 to 15 and the other for adolescents from 16 to 18. There was
also an institution for young adults from 19 to 22. They could study even in
higher schools and universities. Men and women were detained in separate
institutions. The representative of the State party stated that the laws and
principles governing the treatment of inmates and detainees sought to ensure their
reintegration in society and he described the various institutions and programmes
get up with that objective., For example, Iraq was currently carrying out an
experiment whereby willing inmates could work in a factory outside the institution,
earn wages similar to those of regular workers and return to the reform institution
after work. Institution rules and regulations were available to and well-known by
inmates., 1Iraqi legislation contained numerous provisions aimed at preventing
torture or cruel and inhuman treatment, as well as prohibiting medical experiments
on inmates. There were various procedures for receiving and investigating
complaints, even by telephone, and on certain days people could complain directly
in person to the President. There were several cultural and sports facilities fcu
inmates, including libraries, television and cinema. Administrative organs
attached to the Ministry of Justice worked in close collaboration with the Ministry
of Labour and Soci. 1Affairs, which inspected penitentiaries and vieited detained
persons. The Procu. .or General personally supervised that activity.

370. Responding to additional questions raised by members, the represcntative said
that individuals who had been deported from Iragq to the Islamic Republic of Iran
were Iranian citizens residing in Iraq who had failed to comply with the
obligations of foreigners with respect to the host country. The allegations raised
by the deported Iranians were totally unfounded statements made for propaganda
purposes, H: agreed that legal provisions alone were insufficient to guarantee the
right to protection against torture and ill-treatment unless measures were taken to
ensure their implementation., 1In Iraq, all officials were directly responsible for
the application of the law and for respecting not just the letter but also the
spirit of the law. They were required to submit monthly reports to the "resident
of measures taken to deal with complaints and petitic s received from citizens.
Although there was no single body responsible for cases of disappearance, arbitrary
arrest or other ill-treatment, such cases were routinely handled by responsible
bodies within the overall legal system. Those bodies investigated all forms of
illegal action, not just disappearances. Concerning the existence of human rights
organizations in Iraq, there was an association of lawyers for the defence of human
rights and the Iraqi Lawyers' Union was also active in that area. As for Jetention
centres, there had been one for political detainees called Salman under the
monarchy, but it had been closed down after 1958. There was a place of detention
in Baghdad by the name of Udheiliya which encompassed a women's prison and a
juvenile rehabilitation centre, and the main prison of Abu Ghraib stood on the
outskirts of that city. Complaints against officials were frequently made by
citizens. In the case of a well-founded claim, competent bodies took the necessary
measures, ranging from administrative penalties to legel proceedings, and the
results of those steps were made public.

371. Regarding the right to legal counsel, any accused person without means was
entitled to a lawyer without charge provided by the Lawyers' Union or the court.
As for oxtension of the detention periou, Iraq believed in the innocence of the
accused until he was proved guilty. Accordingly, Iraqi law established that, if
there were extenuating circumstances, detention should not be extended. The
pre-trial detention period could not exceed 15 days and with legal justification
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could be extended for a asimilar period but the total number of extensions could not
exceed six months. During th ' period, the accused could be freed sn bail and at
111 times had the possikility of appealing against the decision of the examining
nagistrate. n certain justified circumstances the competent criminal court could
permit the examining magistrate to extend the detention period beyond six months,
biut in no caee could it exceed one quarter of the maximum sentence. All those
measures were designed to avoid arbitrary extension of the detention period. In
that connection, he noted that all courts and legal bodies in Irag were under a
time constraint to settle casas, which was a further safeguard against such
arnritrariness. The accused or h.s representative had the right to atternd the
investigation proceedings and acquire copies of all documents relating to the

case. Furthernore, the Lawyers' Union was obliged to provide an advocate for thLose
who could no. affor¢ one.

372, Beyoud .ne guarantees provided Ly article 22 of the Constitution and the
provisions of the Penal Code, the Iragi Government took a firm stand against all
thos2 who practised torture ot harmed others, Article 127 of the Code of Criminal
Procedure prohibited the use of unlawful means, including threats or intimidation,
to obtain confessions. In cases where a victim lodged an appeal, the court could
take a decision to review the case, and it had full discretion to accept or reject
confessions that could have been obtained under torture. Furthermore, statem 'nts
of the accused cculd not be considered as evidence against him but only against
othert. The directives of the President of the Rep-olic to the competent law
enforcenent officers were material proof of the importance his Grvernmaent attach:d
to human rights. They rerlected the Iragi concepticr. of human righis, which was a
dual one of rights balanced against cbligations. The security forces were
instructed to respe~t the dignity of the human person, in return for which
individuals had an obligation to respect the principles of the revolution. ‘there
was no contradiction between tnat conception and the provisions of the Covenant.
Concerning visits to detainees, individuals were able to visit prisons fcr
educational or research purposes or to collect statistical data. Naturally,
relatives were alsc able to visit inmates; such visits were carefully regulated and
usually took place on a perindic basis on weekends and holidays., Visits wece
carefully oirganized since it was not practical for penal institutions, which,
because of their nature, had specific regulations, *o open their doors to all
citizers. With regard to grievances, inmates had the possibility of lodging
complaints witlh the administrative staff of the prison. If not sat!sfied, they
could then complain to any other orgen they deumed appropriate.

Right to a fair trial

373. With rega.d to that issue, members of the Committee wished to receive
additional information on the organization of the judiciary, including the

Revi:Jut lonary Court and any special courts. They also asked what provisions had
been male pursuant to Act No. 160 of 1979 to guarantee the independence of judges,
whut lejal quarantees existed with regard to the right of all persons to a fair and
public hearing by a competent, indepei.dent and impartial tribuna what the
relevant rule: and practices were concerning the pukblicity of trials ana the public
pronouncement of judgements as required by article 14, paragraph 1, of the Covenant
and whether there were specific rules concerning the admission of the mass media.
Clarification was requested of the statement 'n paragzaph 145 of the report in
relation to article 14, paragrcoh 5, of tihe Covenant and article 27, paragraph 2,
of Act No. 66 of 23 July 1985. Members also wished to receive additionn)
information concerning the composition and functioning of the Lawyers' union,
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174. In his reply, the representative of the State party said that the basis of the
legal system in Iraq was not a dual one, in that there was no independent
administrative braach. Two types of courts existed, civil and criminal. The civil
courts consisted of primary courts, labour courts, personal status ccarts and
appeals courts. The criminsl courts consisted of investigatory courts,
correctional courts, juvenile courts and criminal courts proper. Both cateqories
of courts were headed by the Court of Cassation, which was the highest legal body
in Iraq. Lit!gants in any case could lodge appeals agailnst the judgements of the
primary courts. 1In civil cases, there were two levels of remedies - appet’ and
cassation. In criminal cases, however, there was no appeal stage, but sentences
were revicewed diract’'yv by the Court of Cassation. One principle enshrined in Act
No. 160 was that of the independence of the judiciary. Judges were competent to
judge all physical and moral, private and public persons, and all trial proceedings
were cenducted in public unless the court decided otherwise for reasons of
protection of security or morality. 1In all cases p onouncement of judgements was
public. The law detailed the varicus obligations and duties of judges and laid
down rules governing their appointment, p.omotion and transfer, as well as
disciplinary sanctions which could be applied against them. There was only one
Revolutionary Court, which had been established by Act No. 180 of 1968 and which
was composed of three members, one of whom represented the Public Frosecutor. In
all its proceedings, the Revolutionary Court applied the Code of Criminal Procedure
in the same way as the other criminal courts in the country, which meant that an
accused person enjoyed all legal guarantees. The accused had the right to be
asais-ed by a lawyer who was provided by the Revolutionary Court if he was un=ble
to atiford one. The Revolutionary Court was compefent to examine and pronounce
judgement in all cases related to the external security of the State, as well as
drug cases and cares of embezzlement of state funds. It was true that decisions of
the Revolutionary Court were not subject to review. However, death sentences
handed down oy the Court were reviawed by a legal advisory bureau in the Office of
the President, congisting of judges of the Court of Cassation seconded to the
Office of the President, judges of the primary courts and exp rienced jurists.

When that Office had handed down its opinion, the file was transmitted to the
President who decided, in the light of the legal hureau's opinion, wnether or not
to endorsge the sentence. The leg.:? burssau therefore provided additional guarantees
to those ensured through the normal procedure before the courts. In manv cases,
death sentences handed down by the Revolutionary Court had been commuted to life
imprisonment by the legal bureau, and in others, a special pardon had been granted
by the President of the Republic.

375. Regarding legal guarantees ot a fuair and public hearinyg, Iraqi legislation

of fered all guarantees of ¢ fair and impartial trial; reference had been made
earlier to the public natu of court hearings. The various procedural codes
delimited the jurisdiction of each court in terms of time and place, and the
principle of the independence of the judiciary was firmly established in article 63
of the Constitucion. If a person felt that a sentence against him was unduly
harsh, he could avail himself of various remedies laid down by law. The principle
of public trials was enshrined in article 5 of the Constitution, and Iraqi
leqjislaticn was in full conformity with the provision of article 14, paragraph 1,
of the Coverant. 1In keeping with the principle of public trials, the Iraqgi wmass
media, particularly televinion, broadcast trial sessions concerning certain serious
crimes, while respecting the rights of the accused. The daily press also gave
thorough coverage to certain trials of interest to the public. The Lawyers' Union
was one of the oldest professional unicaa in Iragq and was governed by Act No. 162
of 1965. The objective of the Union was to organize the profession, establish its
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code of conduct an! cefend its members. 1t was obliged to provide the services of
a lawyer for any person :equiring them who could not provide them for himself. The
Council of the Union supervised branches of lawyers' offices in courts, protected
lawyers' rights and the dignity of the profession and ensured professional
conduct. A considerable number of amendments had been introduced in the original
legislation governing the Union, including Act No. 66 of 1958, which established
the richt of a iawyer to examine the evidence for the prusecution and all documents
related to anv case with which he was entrusted. The law made it an obligation for
all courts and official bodies to permit the lawyer to exercise his rights and
nsure that he was allowed to carry out his duties properly. Any person who,
wilfully or otherwise, prevented a lawyer from exercising his profession correctly
wars liable to prosecution.

376. Responding to other questions raised by members, the representative stated
that judyes in lraq were trained in the Legal Institute, which was organized on
similar lines to the French Ecole de la magistrature. The names of students who
passed the final examination of the Legal Institute were submitted to the President
of the Reoublic, who issued a presidential decree appointing them as -‘wiges.

Judges of the Court of (.ssation were also appointed by presidential decree. He
explained the important role of the Councii of Justice in the Mirnistry of Justice
in quarantee’ng the independence of judges. The Council o Justice was presided
over by the Minister whose deputy was the President of th: Court of Cassation;
other membeys inclided the Public Prosecutor, the Chairman of the State Council and
the Director-General of the Ministry of Justice. The Counc 1 of Justice had two
functions: the general policy of the Ministry of Justice and the organization of
the judiciary. Only members of the Council of Justice who were judges were
empowered to carry out the judicial functions of the Council. They were
responsible for disciplinary matters ielating to judges, The fact that judges were
independent did not mean that they were above the law, and their decisions were
subject to review by higher judicial organs. Act No. 160 of 1979 set forth the
basic legal philosophy of the Republic of Iraq. It contained principles for the
appointment of judges and also proposed the establishment of people's committees,
at the factory level for exampie, to deal with minor disputes or offences. The
relationship between those people's committees and other judicial organs had still
to be properly defined, but it was hoped that the people would be able to
participate in the administration of justice through membership of the committees.
Judges should apply the law in a revolutionary social <pirit, but that did not mean
that they had to be members of the Baath Party. The wo:-k of the Revolutionary
Court was governed by the normal Code of Criminal Procedure, but it was an
exceptional court in that it was able to expedite legal proceedings. There were
certain situations where justice demanded a speedy decision and that was tle reason
for the existence of the Revolutionary Court. 1Its decisions were not subject to
review by the Court of Cassation, but death sentences passed by the court were not
carried out until they had been approved in a decree promulgated by the President
of the Republic. Members of the Revolutionary Court were not required to be
members of the Baath Party. The proceedings of that Court were conducted in public
in most cases, even those concerned with the security of ‘he State. There were no
special courts in Itad.

Freedom of movement and rights of aliens

377. With regard to that issue, members of the Committee wished to know whether
explusion orders against aliens could be appealed and, if so, whether the appeal
had suspensive effect. It was also asked whether aliens residing in [raq had to
request permission to change their residence.
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378. In his reply, the representative declared that tribunals in his country could
examine all questions relating to aliens. Therefore, every individual had a
recourse procedure available concerning matters of freedom of movement, residence
or expulsion. The competent authorities had tn be informed of the change of
residence of a citizen or an alien as a purely formal matter; foreigners who
changed their recidence had to inform the authorities within 48 hours.

Right to privacy

379. With regard to that issue, members of the Committee wished to receive
information concerning the protection guaranteed in law and practice against
arbitrary and unlawful interferences with privacy, the family and the home,
particularly with regard to postal and telephone communications. IL was also asked
what means were used by the authorities to investigate the violations of rights
covered in articles 22 and 23 of the Constitution and whether telephone-tapping and
surveillance were forbidden.

380. In his reply, the representative stressed that, in accordance with article 22
of the Constitution, the inviolability of the home was guaranteed in the broadest
senge. A judge could order a search; however, every violation committed by an

of ficial was subject to punishment. Any interference with privacy by other State
officials was also punishable. Article 23 of the Constitution guaranteed the
secrecy of means of communications by mail, telegram and telephone, except for
considerations of justice and security, in accordance with the rules prescribed by
the law. Act No. 97 of 1973 concerning post and telecommunications provided for
sanctioi.s for violation of privacv. The Penal Code provided for more severe
sanctions. The law cateygorically prohibited any kind of telephone-tapping or
surveillance. If a person had a suspicion that his house had been entered or was
under surveillance, he could lodge a complaint. Legal authorities would
investigate the case and send it to the court where sanctions would be arplied.

Freedom of religion and expression

381, With regard to that issue, members of the Committee wished to know whether
there were religions other thar those officially recognized in Iraq and, if so,
whether such religions could b: freely practised and on what legal basis official
recognition was accorded. They asked about cases, including recent ones, where
persons had been arrested or detained on account of political views and about
legislation and practice relating to the press and mass media, and they inquired
whether there was censorship and, if so, how it was administered in time of war.
One member requested information on the prohibition of the dissemination of any
atheistic ideas and on the situation of atheists. It was asked if en atheist could
become President of the Republic, Vice-President or a minister. Another member
nsked whether an Iragi citizen had access to the foreign press, what restrictions
were imposed on foreign correspondents and whether it was necessary to register
photocopying machines. Several members reguested clarification of the powers of
the Censorship Committee of the Baath Party in thuat area and asked whether
publicat ons were subjected to government authorization. Another member requested
suppiementary information on the measures taken to guara tee freedom of opinion,
expression and research, and to compile and disseminate information abroad, as well
as on authorized restrictions on those matters. Other members expressed their
concern in that regard. One member asked whether religion had any influence on
eligibility for public service.
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'382. In his reply, the representative of the State party referred to article 25 of
the Constitution, which guaranteed freedom of religion, faith and the exercise of
religious rights in accordance with the rules of the Constitution and the laws and
in compliance with morals and public order. He also referred to article 26 of the
Constitution, which guaranteed freedom of opinion, publication, assembly,
demonstrations and the formation of political parties. The press and mass media s
a whole were effective means of disseminating information and creating cultural
awareness in Irag. 1In accordance with Act No. 206 of 1968, when a person was
harmed by a publication or by other mass media he could exercise his right to
recourse concerning the protection of his private life. Despite the war the press
was not obliged to submit all informaticn for censorship. The representative of
Iraqg further declared that all freedoms lLad to be organized and requlated. The
Constitution was born of the conscience of the Iraqi people and the deep bonds
between Iraq and the Arab nation. The choice of believing or not believing in a
religion was a personal question, consequently legislation did not deal with that
matter. The law intervened during demonstrations in favour of atheism, tor the
question of faith was securely anchored in the Arab soul. Public service was open
to everyone with the required competence, on the basis of equality of opportunity.
In that regard, religion had no influence on eligibility. It was, however,
unimaginable that an athiest could obtain the highest offices in Iray, for which it
was necessary to pronounce the kind of oath referred to in articles 39 and 59 of
the Constitution. However it was possible to take an oath in court without
mentioning the name of God.

383. Foreign press correspondents could exercise their profession in complete
freedom, in conformity with the legislation applied in Iraq. Restrictions of their
movement were intended to protect them from dangers that could arise in the war
zones. Photocopying machines were subject to registration. According to the Iraqi
concept of public order, freedom of expression did not mean the freedom to say
anything without any limitation, whether it concerned the press or the cinema.
Major foreign newspapers and certain publications were accessible to every lragi
citizen. The necessity of maintaining public order made some regulation in the
field of publication and the cinema necessary to protect individual rights.
Therefore, a committee on censorship of foreign films and publications had been
created at the Ministry of Culture and Information. Nevertheless many well-known
foreign publications and books were sold and available at libraries.

Freedom of assembly and association; protection of the family; right to participate
in the conduct of public affairsj rights of minorities

384. With regard to those issues, members wished to receive information on
restrictions, if any, on the right to freedom of assembly and association, on
information regarding legislation governing the establishment and operation ot
associations, including political parties, on recent legislation designed to
strengthen the: role of trade unions, on the exercise of and restrictions on
political rigats, on legislation and practice regarding access to public otfice,
and on equality of rights and the responsibilities of spouses before and during
marriage and at its dissolution. It was also asked whether legal provisions
concerning minorities related to all minorities in Iragq. Members ot the Committee
also wished to know whether there was a c ntradiction between paragraphs 249-251 of
the report and the provisions of the Legal System Retorm Act concevning the
possibility of a person who was hostile to the existing state system obtaining a
public service appointment, whether there were cases of violations ot the rights ot
the Kurdish minority, whether member: of the National Assembly were independent,
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how the people participated in the elections to the Revolutionary Command Council
and in the consideration and adoption of the national budget, and whether a person
who did not belong to the National Progressive Front could be elected to the
National Council and other Statc bodies.

385. In his reply, the representative of the State party explained that
associations were registered according to Act No. 1 of 1960, If an application for
registration was rejected, an cusociation could lodge a complaint with the Court of
Cassation whose decision was final. The same procedure was applicable for
political parties. The Iragi Government permitted a single trade union for state
employees., As far as protection of the family was concerned, the gpouses were
considered to be equals and the consent of the two parties was necessary for a
marriage contract. The husband was obljged to maintain his wife, even if she had
an independent income. The shariah requlated divorce and the husband had the right
to initiate it but could delegate that right to his wife at the time of their
marvciage. The exercise of political rights was guaranteed to the Iragi citizen
without consideration of social position. The elections of 1981 and 1984 to the
National Council in time of war bore witness to the democratization of the

country. The rights of minorities were defined in article 5 of the Corstitution,
All minorities had equal rights. There were no contradictions between the
provisions of the report and those of the Legal Syste.. Reform Act because the
latter was being introduced gradually.

386. Minorities enjoyed all the rights contained in Iraqi legislation as they
belonged to the Iraqi people. Concerning the teaching of Arabic and Kurdish,
Irag's nationalist concept was one of civilization based on the rich heritage of
the whole Arab nation and Arab thought. That concept did not include any
fanaticism or any closed position vis-3-vis othcis, their aspirations or beliefs.
That also applied to all the minorities in irag. The Iraqgi Constitution spoke oI
the creation of a "national" generation, not an "Arab™ generation. There were 250
constituencies. 1In each of them from 2 to 10 candidates were nominated. There was
universal, scecret and equal suffrage. A citizen was eligible for nomination when
he reached the age of 25.

387. The Revolutionary Command Council was the sunreme institution in the State.
I1ts composition and functions were defined by the Constitution. There were also
the National Council and the National Assembly. The Revolutionary Command Council
issued laws and decrees having the force of law and the decisions needed to apply
the rules of the enacted laws. When A session of the National Assembly was not
conven~u the Council used its legislative competence. If the Revolutionary Command
Council and the Natiovnal Assembly had different points of view they couvened joint
sessions and adopted laws by a two-thirds majority. The Revolutionary Command
Council ratified the draft general bhudget. The members of the Council were also
elected to the National Asisembly.

gpneral observatigﬂs

383. Members of the Committee welcomed the high level of the members of the
delegation of Iraq, who represented all the Ministries involved with human rights,
as well as the detailed report that, as many members noted, had been prepared and
presented despite the dit ficult circumstances in which lragq currently found

itself. Appreciation wa:s expressed for Traq's efforts to promote the
implementation of human rights despite the war. It was noted that the introductory
remarks by the repregsentative of the State party had shed some licat on the
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‘legislation giving effect to the provisions of the Covenant and o>n the manner in
which Islamic law was compatible with human rights. The report, however, was found
lacking in information on the difficulties encountered in giving effect to the
provisions of the Covenant.

389. It was noted that in general the report did not give equal attention to the
various articles of the Covenant; one tuird of the entire report was devoted to
equality between the sexes while other articles received very brief coverage.
Furthermore, the report did not take due account of the general comments elaborated
by the Committee on various aspects of the Covenant. Some members felt that there
were important omissions, particularly regarding laws or decrees relating to new

of fences punishable by death and to freedom of thought and expression promulgated
before the pe:iod covered by the report, i.e. before 31 December 1985. A number of
concerns also remained in connection with the right to life, in particular the
considerable number of cases in which the death penalty could be applied, the lack
of information on the number of cases in which that penalty had been applied or
implemented, the right to security of person, independence of the cowm.ts, and
freedom of expression or opinion. One member observed that the large amount of
time spent by the Committee on the right to life reaf'ected the importance and
concern it a*tached to that question., Most Commitiee members indicated that they
were well aware that the country was going through a difficult period, but
expressed the hope that that period would soor come to an e¢nd and that some of the
concerns that had been expresced, especially those relating to the Penal Code,
could therefore be met.

390. Ia concluding the considerati~a of the second periudic report of Iraq, the

Chairman also thanked the delegatio. for its co-operation and for having engaged in
an open and constructive dialogue with the Committee.
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IV. GENERAL COMMENTS OF THE COMMITTEE

A. General

391. Au stated in paragraph 24 above, the Economic and Social Council, in its
resolation 1987/4 welcomed the continuing efforts of the Human Rights Committee to
strive for uniforn standards in the implementation of the International Covenant on
Civil and Political Rights, as expressed in the general comments. The Committee
recalled in that connection that Statcc parties to the Covenant were urged, in the
Committee's guidelines on the form and content of periodic reports (CCPR/C/20), toO
take the general comments duly into account when preparing such reports. Members
of the Committee noted that that requirement had not been adequately met by many
States parties. In view of the important bearing that the general comments had on
the implementation of a number of articles of the Covenant, members expressed the
hope that the general comments would be more fully rerlected in future periodic
reports.

B. Work on general comments

392. On the basis of a draft provided by its Working Group, the Committee discussed
a general comment relating to article 17 of the Covenant at its 749th, 75l1st and
752nd meetings. After thorough consideration, the Committee decided to refer the
draft general comment to the Working Group that was to meet prior to its
thirty-first session for further consideration and revision in the light of the
comments and proposals advanced by members at its thirtieth session.

~103-



V. CONSIDERATION OF COMMUNICATIONS UNDER THE OPTIONAL PROTOCOL

393, Under the Optinnal Protocol to the International Covenant on Civil and
Political Rights, individuals who claim tnat any of their rights enumerated in the
Covenant have been violated and who have exhausted all available domestic remedies
may Submit written communications to the Human Rights Committee for consideration.
Of the 86 Stat-s that have acceded to or ratified the Covenant, 36 have accepted
the competence of the Ccmmittee to deal with individual complaints by ratifying or
acceding to the Optional Protocol (see annex I, sect. B). No communication can be
received by the Committee if it concerns a State party to the Covenant which is not
also a party to the Optional Protocol.

A. Progress of work

394. Since the Committee started its work under the Optional Protocol at its

second session in 1977, 236 communications concerning 23 States parties have been
placed before it fc¢ consideration (211 of these were placed before the Committee
from its second to .cs twenty-eighth sessions; 25 further communications have been
placed before the Committee since then, that is, at its twenty-ninth and thirtieth
segsionsg, covered by the present repcrt). A volume containing selected decisions
under the Optional Protocol from the second to the sixteenth session (July 1982)
was published in 1985. 10/ A volume containing selected decisions from the
s<.venteenth to the thirtieth sessions is forthcoming. The Committee believes it
extremely important that the pithlication of ihiis second volume should proceed at
all due speed. The postpciemen: of the Committee's twenty-ninth session from the
fall of 19236 to the spring of 1987, due to the difficult financial situation of the
United Nations, entailed a delay in the consideration of a rumber of communications
under the Optional Protocol. The Committee's Working Group on Communications was,
however, convened in Geneva from 8 to 10 December 1986 in order to deal with urgent
cases,

395. The status of the 236 communications so far placed before the Human Rights
Committee for consideration is as follows:

(a) Concluded by views under article 5, parsaraph 4, of the Optional
Protocol: 77;

{(b) Concluded in another manner (inadmissible, discontinued, susapended or
wi drawn): 110;

{(c) Declared admissible. but not yet concluded: 15;

(d) Vveniing ac the pre-admissibi'ity stage: 34 (16 thereof transmitted to
the State party under rule 91 of the Committee's provisional rules of procedure).

396. buring the twenty-ninth and thirtieth secsions, the Committee examined a
number of communicatiors submittcd under the Optional Protocol. It concluded
conslideration of five cases by adopting its views thereon. These are

cages Nos. 155/1983 (Eric Hammel v. Madagascar), 172/1984 (S. W. M. Broeks v.

the Netherlands), 180/1%$84 (L. G. Danning v. the Netherlande), 182/1984

(F. H. Zwaan-de Vries v. the Netherlands), and 198/1985 (R. D. Stalla Costa v.
Uruguay) . The Committee also concluded congideration of thrce cases by decle ing
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them inadmissible. These are cases Nos. 192/1985 (S. H. B. v. Canada), 209/1986
(F. G. G. v. the Netherlands) and 217/1986 (H. v. d. P. v. the Netherlands). The
texts of the views adopted on the five cases as well as of the decisions on the
three cases declared inadmissible are reproduced in annexes VIII and IX to the
present report. onsgideration of one case was discontinue . Procedural decisions
were adopted in a number of pending cases (under rules 86 and 91 of the Conmittee's
provisional rules ot procedure or under article 4 of the Optional Protocol).
Secretariat action was requested on other pending cases.

B. Issues considered by the Committee

397. For a review of the Committee's work under the Optional Protocol from its
second session in 1977 to its twenty-eighth session in 1986, the 1 ader is referred
to the Committee's annual reports ‘or 1984, 1985 and 1986, which, inter alia,
contain a summary of the procedural and substantive issues considered by the
Committee and of the decisions taken. )1/ The full texts of the views adopted by
the Committee and of its decisions declaring communications inadmissible under the
Optional Protocol have been reproduced regularly in annexes to the Comnittee's
annual reports.

398. The following summary reflects further developments of issues considered
during the period covered by the present report.

1. Procedural issues

(a) The requirement that a communication he declared admissible before it is
examined on the merits (rule 93)

399, Although under rule 91 of the Committee's provisional rules of procedure
States pacties are requested to furnish information and observations only with
regard to the question of the admissibility of a communication, frequently they
also make extensive submissions at that stage on the merits of the case.
Submissions from €cates parties under rule 91 are transmitted to the authors for
comments, who scmetimes make further extensive submissions on matters of
substance. 'Thus, even betfore the adoption of a decislion on the admissibility of a
communication, the Committee may have before it all the information it needs in
order to adopt a tinal decision on the merits. Under the rules of procedure,
however, the Committee cannot adopt views under article 5, paragraph 4 of the
Optional Protocol, until it has declared the case admissible and given the State
party, pursuant to article 4, paragraph 2, of the Optionai Protocol, six months to
submit "written explanations or statements claritying the matter and the remedy, if
any, that may have been taken by that State”. In order to expedite the prucedure
when appropriate, the Committee has developed a new practice. Thus, in the
admissibility decision conceining communication No. 198/1985 (R. Stalla Costa v.
Uruguay), adopted at the Committee's twenty-ninth session in April 1987, the
Committee notoed:

* ... that the tacts ot the case, as already set cut by the author and the
State party, are sutficiently clear to permit ar examination on the merite.

At Lhls stage the Committee must, however, limit itself to the procedural
requirement of deciding on the admissibility of the communication. Should the
State party, nevertheless, wish to add to its earlier submissions within six
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months of the transmittal to it of the precent decision, the author of the
communication will be given an opportunity to comment thereon. If no further
explanations or statements are receive. from the State party under article 4,
paragraph 2, of the Optional Protocol, the Committee will proceed to adopt its
final views in :bhe light of the written information already submitted by the
parties.”

400. The Committee therefore deciued:

"That any further explanations or statements which the State party may
wish to submit to clarify the matter and the measures taken by it, should, in
accordance with article 4, paragraph 2, of the Optional Protocol, reach the
Human Rights Committee within six months of the date of transmittal to it of
thie Jecision. Should the State party not intend to make a further submission
in the case, it is requested to so inform the Committee as soon as possible to
permit an early decision on the merits."

The Stat. party responded, accordingly, that : . would make no further submission in
the case, thus enabling the Committee, at its thirtieth session in July 1987, to
proceed to the adoption of views under article 5, paragraph 4, of the Optional
Protocol (see annex VIII E).

{(b) The standing of the author under article 2 of the Optional Protocol

401. With respect to the standing of authors who have submitted communicatiocns to
the Committce claiming to be victims of a violation of the right of
self-determination enshrined in article 1 of the Covenant, the Committee held in an
admissibility decision adopted at its twenty-ninth session:

"... that the author, as an individual, cannot claim to be a victim of a
violation of the right of self-determination enshrined in article 1 of the
Covenant. Whereas the Optional Protocol provides a recourse procedure for
individuals claiming that their rights have been violated, article 1 of the
Covenant deals with rights conferred upon peoples, as such."

402, similarly, in a decisicn adopted at its thirtieth session in respect of a
communication submitted by an individual acting on his own behalf and claiming to
act on behalf of others, the Committee reaffir.aed

",.. that the Covenant recognizes and protects in most resolute te.ms 4o
people's right of self-determination and its right to dispnse of its natural
resources, as an essential condition for the effective guarantee and
observance of individual human rights and for the promotion and strengthening
of those rights. However, the Committee observes ... that the author, as ai
individual, cannot claim under the Optional Protocol to be a victim of a
violation of the right of self-determination enshrined in article 1 of the
Covenant, which deals with rights conferred upon peoples, as such."

The Committee decide', nowever, that the communication could be considered, in so
far as it might raise issues under article 27 and other articles of the Covenant.
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(c) The requirement of State jurisdiction urder article 1 of the Optional Protocol

403. The requirement in article 1 of the Optional Protocol that an individual be
subject to the jurisdiction of the State party was further elucidated by the
Committee in its decision declaring communication No. 217/1986 (H.v.d.P. v.

the Netherlands) inadmissible. 1In that case the author, an international civil
gervant with the European Patent Office, had claimed to be a victim of
discrimination in the promotion practices of that oryanization. He contended that
the Human Rights Committee was competent to consider the case, since five States
parties to the European Patent Convention (France, Italy, Luxembourg,

the Netherlands and Sweden) were also parties to the Optional Protocol to the
International Covenant on Civil and Political Rights. The author, a national of
the Netherlands, submitted his communication against the Netherlands. The
Committee observed, however:

"... that it can only receive and consider communications in respect of claims
that come under the jurisdiction of a State party to the Covenant. The
author's grievances, howaver, concern the recruitment policies of an
international organization, which cannot, in any way, be construed as coming
within the jurisdiction of the Netherlands or of any other State party to the
International Covenant on Civil and Political Rights and the Optional Protocol
thereto. Accordingly, the author has no claim under the Optional Protocol."
(See annex IX C, para.3.2).

(d) Interim measures under rule 86

404, The authors of a number of cases currently before the Committee are convicted
persons who have oeen sentenced to death and are awaiting execution. These authors
claim to be innocent of the crimes of which they were convicted and further allege
that they wiere denjed a fair hearing. 1Ir view of the urgency of the
communications, the Committeec has requested the two States parties concerned, under
rule 86 of the Committee's provisional rules of procedure, not to carry out the
death sentences until "the Committee has had the cpportunity to render a final
decigion in “his cagse” or “the Committee has had an opportunity to consider

further ... the question of admissibility of the present communication.® Stays of
execution have been uranted in this connection.

405. Rule 86 was also invoked by the Committee at its thirtieth session in a case

concerning a group of persons, in respect of whom the State party was reguested to
take steps to avoid irreparable damage.

2, Substantive igsues

(a) Equality before the law, equal protection of the law (art. 26 of the
Covenant)

406. In the absence of a general ccmment on article 26 of the Covenant, th.
Committee has discussed the scope of this article extensively in connection with
its examination of commun‘cations under the Optional Protocol. One of the
unresolved questions before the Commiltee was whether the principle of
non-discrimination enunciated in article 26 applied only with respect to the righ*s
enshrined in the International Covenant on Civil and Political Rights, or whether
non-discrimination constituted an autonomous right applicable to civil and
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political rights not protected in the Covenant or even to economic, social and
cultual rights, which might be protected by other international instruments, such
as the International Covenant on Economic, Social and Cultural Righta, W+ ile
States parties have argued for a restrictive interpretation of article 26 on the
basis that the two Covenants established two different monitoring systems and that
provision was made for an individual complaints procedvve only with respect to the
International Covenant on Civil and Political Rights, the Committce decided at ito
twenty-ninth sesaion with regard to communications Nos, 172/1984, 180/1984 and
182/1984 (see annex VIII B, C and D) that it could examine an allegation of
discrimination with regard to economic, social and cultural righta, In all threc
cases, the Committee observed:

“For the purposgse of determining the scope of article 26, the Committee
has taken into account the 'ordinary meaning' of each element of the article
in ite context and in the light of its object and purpose (art. 31 of the
Vienna Convention on the Law of Treaties). The Committee beginsg by noting
that article 26 does not merely duplicate the guarantees already provided forx
in article 2. It derives fxom the principle of egual protection of the law
without discrimination, as contained in article 7 of the Universal Declaration
of Human Rightsg, which prohibits discrimination in law or in practico in any
field regulated and protected by public authorities. Article 26 is thus
concerned with the obligations imposed on States in regard to their
legislation and the application thereof.

"Although article 26 requires that legislation should prohibit
discrimination, it does not of itself contain any obligation with respect to
the matters that may be provided for by legislation. Thus it does not, for
example, require any State to enact legislation to provide for gocial
security. However, when such legislation is adopted in the exercige of a

State's sovereign power, then such legislation must comply with article 26 of
the Covenant."”

407. After deciding on its own competence to congidor cases of allegod
discrimination with regard to social security rights, tho Committee examined
whethor certain facts constituted discrimination within the meaning of articlo 26
of the Covenant. 1In case No, l84/1984 (F.H. Zwaan-de Vries v. the Netherlands) the
Committee found a violation of article 26:

“The right to equality before the law an. to equal protaction of the law
without any discrimination does not make all differences of treoatment
discriminatory. A differentiation baced on reasonable and objective criteria
does not amount to prohibited discrimination within the meaning of article 26.

"It ctherefore remaing for the Committec to determine whother the
differentiation in Netherlands law at the time in quostion and as applied to
Mrs. 4waan~de Vries constituted discrimination within the meaniny of
article 26. The Committee notes that in Netherlands law the provisions of
articles 84 and 85 of the Netherlands Civil Code imposes equal rights and
obligations on both spouuses with regard to their joint income. Undex
section 13, subsection 1 (1), of the Unemployment Benetits Act (WWV) a married
woman, in order to receive WWV benefits, had to prove that she was a
'breadwinner’ - a condition that did not apply to marxried men, Thus a
diftferentiation which appears on one laevel to be one of status io in fact one
of sex, placing marcvicd women at a disadvantage compared with marrcied men,
Such a differentiation is not reasonable, ..." (suve annex VLILD D).
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408, Similarly, in case No. 172/1984 (8.W.M. Broeks v, the Netherlanua), which
involved the appl'cation of the same law in a comparable factual situation, the
Committee also made a finding of a viclation of article 26 (sce annex VIII B).

409. In cage No, 180/1984 (L.G. Danning v, the Netherlands), the Committee found
that the facts did not support a finding of a violation of article 26:

“In the light of the explanations given by the State party with respect
to the differences made by Netherlands legislation between married and
unmarried couples ..., the Committee is persuaded that the differentiation
complained of by Mr. Danning is based on objective and reasonable criteria.
The Committee observes, in this connection, that the decision to enter into a
legal atatus by marriage, which provides, in Netherlands law, both for certain
benefits and for certain duties and responsibilities, lies entirely with the
cohabiting persong. By choosing not to enter into marriage, Mr. Danning and
his cohabitant have not, in law, assumed the full extent of the duties and
respongibilities incumbent on married couples. Consequently, Mc. Danning does
not receive the full benefits provided for in Netherlands law for married
couples. The Committee concludes that the differentiation complained of by
Mr. Danning does not constitute discrimination in the sense of article 26 of
the Covenant." (See annex VIII C).

(b) Protection of aliens under article 13 of the Covenant

410. At its twenty-seventh session, the Committee adopted the text of a general
comment on the position of aliens under the Covenant. 12/ At its twenty-ninth
gession, the Committeoe concluded its examination of communication No. 155/1983
(Eric Hammel v. Madagascar). Maitre Eric Hammel, a French national and resident of
France, had been a practising attornoy in Madagascar until his expulsion in
February 1982. He had represented three persons before the Committee who allagoed
that they had becen victims of violations of their rights by Madagascar. The

Comm! ttee had adopted views in those three cases at its cighteenth and
twenty-fourth sessions. 13/ In his own case, Maitre Hammel claimed that nis
expulsion from Medagascar constituted a violation of article 13 of the Covenant.

In ito viows under article 3, paragraph 4, of thoe Opticnal Protocol, the Committee
eJucidated the scope of article 13 of the Covenant, making exprous reference to its
goneral comment:

“The Committee notes that, in the circumstances of the present case, the
author was not given an effoctive remedy to challenge his expulsion and that
the State party has not shown that there were compelling reasons of national
security to deprive him of that remedy. 1n formulating 'ts views the Human
Rights Committee alao takes into account its gencral comment 15(27), on the
poosition of aliens under the Covenant, and in particuvlar points out chat ‘an
alien must be given full facilities for pursuiry his remedy againot expulsion
80 that this right will in all the circumstances of his case be an effective
one',

"The Committee further rtes wicth concern that, based on the intformation
provided by the State party ..., the decision to expel Eric Hammel would
«ppear to have been linked to the fact that he had represented persons before
the Human Rights Committee. Were that to be the case, the Committoe obuerves
that it would be both untenable and incompatible with the spirit of the
International Covenant on Civil and Political Rights and the Optional Protocol

-109-




thereto, if States parties to these instruments were to take exception to
anyone acting as legal counsel for persons placing their communications before
the Committee for consideration under the Optional Protoocol.*

Thus the Committee found that article 13 had been violated, "because, for grounds
that were not those of compelling reasons of national security, he [(Maitre Hammel)
was not allowed to submit the reamsons against his expulsion and to have his casge

reviewed by a competent authority wi...in a reasonable time." (See annex VIII A).

Notesa

1/ See Official Records of the General Assembly, Thirty-second Sesasion,
Supplement No. 44 (A/32/44 and Corr.l), annex IV,

2/ 1bid., Thirty-gixth Session, Supplement No. 40 (A/36/40), annex V.

3/ Ibid., annex VI,

4/ The reports and additional information of States parties are documents
for general distribution and are listed in annexes to the annual reports of the
Committee; thes ' documnnts, as well ae summary records, will be published in the
bound volumes that are being issued, beginning with the years 1977 and 1978.

S5/ Official Documents of the General Assembly, Thirty-geventh gession,
Supplement No. 40 (A/37/40), annex V.

6/ Ibid., Thirty-ninth Seosion, Supplement No. 40 (A/39/40), paras. 68-94,

1y Ibid., Thixty-eighth Scssion, Supplement No. 40 (A/38/40), annex VI.

8/ United Nations, Juridical Yearbook 1969 (United Nations publication,
S8Ales No, E.71.V.4), p. 140.

Y/ See Official Records of the Goneral Assembly, Forty~firet Session,
Supplement No., 40 (A/41/40), annex VIII A and D (communications Nos. 138/1983,
Ngalula Mpandanjila ot al v. Zaire, and 157/1983, André Alphonge Mpaka~Nsusu v,
Zaire).

10/ United Nationos publication, Sales No. E.B84.XIV.2,

11/ Sce Official Recordas of the General Assembly, Thirty-ninth Seseion,
Supplement No. 40 (A/39/40), paras, 569-625; ibid., Fortieth Sesaion, Supplement
No. 40 (A/40/40), paras. 609-706; and ibid., Forty-firet Session, Supplemant No. 40
(A/41/40), paras, 418-424,

12/ See Official Records of the Goneral Assembly, Forty-first Seesion,
Supplemont No. 40 (A/41/40), annex VI.

13/ Ibid., Thirty-eighth Session, SBupplement No. 40 (A/38/40), ainex XI
(communication No. 49/1979, Dave Marais Jr. v. Madagascar)j and Ibid., Foitieth
Sesgion, Supplement No. 40 (A/40/40}, annex V1II (communication No. 115/1982,
John Wight v. Madagascar) and annex IX (communication No. 132/1982, Monja Jaona V.
Madagascar) .
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ANNEX I

States parties to the International Covenant on Civil and

Polltical Rights and to the OPtional Protocol and Stato

Covénantl aa at 24 July 1987

A. States parties to the Internationa) Covenant onr Civil

and Political Rights (86)

State party

Afghanistan
Argentina
Australia
Austria
Barbados
Belgium
Bolivia
Bulgaria

Byelorussian Soviet Socialist
Republic

Cameroon

Canada

Central African Republic
Chile

Colombia

tongo

Costa Rica

Cyprus

Czechoslovakia

Democratic Paople's Republic
of Korea

Doemocretic Yomen
Denmark

Dominican Republic
Ecuador

Egypt

Kl Salvador

Date of receipt of

the instrument of

ratificatior or

Date of entry

accesagion (a)

24

8
13
10

S
21
12
21

12
27
19

8
10
29

5
29

2
23

14

14
3o

into force

January 1943 (a) 24 April 1983
August 1986 8 November 1986
August 1980 13 November 1980
September 1978 10 December 1978
January 19'!3 (a) 23 March 197:
April 1981 21 July 1783
August 1982 (..) 12 Noventrer 1982
September 1970 3 March 1976
November 1973 23 Marxch 1976
June 1984 ' a) 27 September 1984
May 1976 (a) 19 August 1976
May 1981 (a) 8 August 1981
February 1972 23 March 1976
October 1999 23 March 1976
October 1983 (a) 5 January 1984
November 1968 23 March 1976
April 1969 23 March 1976
December 1975 24 March 1976
Septamber 1981 (a) 14 December 1981
Fobruary 1987 (a) 9 May 1947
January 1972 23 March 1976
January 1978 (a) 4 April 1978
March 1969 23 March 1976
January 1982 14 April 1982
November 1979 29 Fibruary 1980
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8tate party

Finland

France

Gabon

Ganbia

German Democratic Republic
Germany, Federal Republic of
Guinea

Guyana

Hungary

Iccland

India

Iran (Islamic Republic of)
Iraq

Italy

Jamaica

Japan

Jordan

Kenya

Lebanon

Libyan Arab Jamahiriya
Luxembourg

Madagascar

Mali

Mauritius

Mexico

Mongolia
Morocco

Netherlands
New Zealand
Nicaragua
Niger

Norway

Date of receipt of

the instrument of

ratification or
accession (a)

19 August 1975

4 November 1980 (a)
21 January 1983 (a)
22 March 1979 (a)

8 November 1973
17 December 1973
24 January 1978
15 February 1977
17 January 1974
22 August 1979
10 April 1979 (a)
24 June 1975
25 January 1971
15 September 1978

3 October 1975
21 June 1979
28 May 1975

1 May 1972 (a)

3 November 1972 (a)
15 May 1970 (a)

18 August 1983

21 June 1971

16 July 1974 (a)

12 December 1973 (a)
23 March 1981 (a)

18 November 1974

3 May 1979
11 December 1978
28 Docamber 1978
12 March 1980 (a)

7 March 1986 {a)
13 September 1972
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Date of entry

into force

23

21
22
23
23
24
15
23
22
10
23
23
15
23
21
23
23
23
23
18
23
23
23
23
23

11

28

12

23

March 1976
February 1981
April 1983
June 1979
March 1976
March 1976
April 1978
May 1977
March 1976
November 1979
July 1979
March 1976
March 1976
December 1978
March 1976
September 1979
March 1976
March 1976
March 1976
March 1976
November 1983
March 1976
sarch 1976
March 1976
June 19861
March 1976
August 1979
March 1979
March 1979
June 1980
Junea 1986
March 1976




State party

Panama

Philippines

Peru

Poland

Poriugal

Romania

Rwanda

Saint vVincent and the Grenadines
San Marino

Senagal

Spain

Sri Lanka

Sudan

Suriname

Sweden

Syrian Arab Republic
Togo

Trinidad and Tobago
Tunisia

Ukrainian Soviet Socialist
Republic

Union of Soviet Soclialist
Rapublicse

United Kingdon: of Great Britain
and Northern Ireland

United Republic of Tanzania
Uruguay

Jenezucla

Viet Nam

Yugoslavia

Zalre

Zambia

vate of receipt of

the instrument of

ratification or

accession (a)

8
23
28
18
15

9
16

9
18
13
27
11
18
28

6
21
24
21
18

12

16

20
11
1
10
24
2

March 1977
October 1986
Aprii 1978

March 1977

June 1978
December 1974
April 1975 (a)
November 1981 (a)
October 1985 (a)
February 1978
April 1977

June 1980 (a)
March 1986 (a)
December 1976 (a)
December 1971
April 1969 (a)
May 1984 (a)
December 1978 (a)
March 1969

Novembar 1973

October 1973

May 1976
June 1976 (a)
April 1970
May 1978

Septembor 1982 (a)

June 1971

1 November 1976 (a)

10

April 1984 (u)

-1

Date of entry

]
23
28
i8
15
23
23

18
13
2
11
18
28
23
23
<4
21
23

23

23

20

11

23
10

23

10

into force

June 1977
January 1987
July 1978

June 1977
September 1978
March 1976
March 1976
Pebruary 1982
January 1986
May 1978

July 1977
September 1980
June 1986
March 1977
March 1976
March 1976
August 1984
March 1979
March 1976

March 1976

March 1976

August 976
September 1976
March 1976
Augugt 1978
December 1987
March 1976
February 1977
July 1984



B. States parties to the Optional Protococl (38)

State party

Argentina
Barhados
Bolivia
Cameroon
Canada
Central African Republic
Colombia
Congo
Costa Rica
Denmark
Dominican Republic
Ecuador
Finland
France
Iceland
Italy
Jamaica
Luxembourg
Madagascar
Mauritius
Netherlands
Nicaragua
Niger
Norway
Panama

Peru
Portugal

Saint Vincent and the Grenadines

San Marino
Senegal
Spain

Da

te of receipt of

th

e instrument of

r

atification or

accession (a)

8
5
12
27
19
8
29
5
29
6
4
6
19
17
22
15
3
18
21
12
11
12
7
13
8

August 1986 (a)
January 1973 (a)
August 1982 (a)
June 1984 (a)
May 1976 (a)

May 1981 (a)
October 1969
October 1983 7a)
November 1968
January 197z
January 1978 (a)
March 1969
August 1975
February 1984 (a)
August 1979 (a)
September 1978
October 1975
August 1983 (a)
June 1971
December 1973 (a)
December 1978
March 1980 (a)
March 1986 (a)
September 1972
March 1977

3 October 1980

18
13
25

May 1983
November 1981 (a)
October 1985 (a)
February 1978
January 1985 {a)
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Date of entry

23
12
27
19

8
23

23
23

23
23
17
22
15
23
18
23
23
11
12

23

into force

November 1986
March 1976
November 1982
September 1984
August 1976
August 1981
March 1976
January 1984
March 1976
March 1976
April 1978
March 1976
March 197¢
May 1984
November 1979
December 1978
March 1976
November 1983
March 1976
March 1976
March 1979
June 1980
June 1986
March 1976

8 June 1977

January 1981

3 August 1983

18
i3
25

February 1982
January 1986
May 1978
April 1985



Sur..lame

“weden

Trinidad and Tobago
Uruguay

Venezuela

Zaire

Zambia

C. States which have made

Date of roceipt of

ghe instrunent of
vatification or
accesaion (a)

28 December 1976 (a)
6 December 1971

14 November 1930 (a)
April 1970
10 May 1978

1 Novembeor 1976 (a)
10 Anrtil 1984 (a)

(S

Date of entry

into force

28 March 1977

23 March 1976

14 rebruary 1981
23 March 1976
10 Auguste 1978

1 February 1977
10 July 1984

the declaration under article 41

of the Covenant (21)

State party
Argentina
Austria
Belgium
Canada
Denmark
Ecuador

Finland

Germany, ¥aderal Republic of

Iceland
Ttaly
Luxembouty
Netherlandsg
New “Zealund
Norway

Paru
Philippines
Senegal
Spain

Sri Lanka

Sweaen

United Kingdom of Great Britain

and Northern Irveland

Valid from

# Auquat 1986

10 september 1974
5 March 1987
29 October 1979
23 March 1976

24 August 1984

19 August 1975
28 March 1979
22 Augupt 1979
1% sSeptember 1,78
18 August 1987
11 Decomber 1978
7% Duecembor 1978
23 March 1976

9 April 1984

23 October 1986

5 January 1981
25 January 1985
11 June 1980
23 Marrh 1976

20 May 1976
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Valid until

indefinitely
Indofinitaly
Indefinitoly
Indefinitely
Indefinitoly
Indefinitely
Indefinitely
27 March 1991
Indefinitely
mdotinitely
Indefinitoly
Indofinitely
Indefinitely
Indefinitoly
Indetinitoly
Indefinitaely
Indetinitely
2% January 1988
Indefinitely

Indefinitely

Indefinitely



ANNEX II

Membership of the Human Rights Committee, 1987~-1988 a/

Name of member Country of nationality
Mr. Andrés AGUILAR* Venezuela
Mr. Nisuke ANDO** Japan
Ms., Christine CHANET** France
Mr. Joseph A, L. COORAY** Sr! Lanka
Mr. Vojin DIMITRIJEVIC** Yugoslavia
Mr. Omran EL-SHAFEI** Egypt
Mrs. Rosalyn HIGGINS* United Kingdom of Great Britain
and Northern Ireland
Mr. Rajsoomer LALLAH® Mauritiusg
Mr. Andreas V. M*VROMMATIS* Cyprus
Mr. Joseph A, MOMMERSTEEG** Netherlands
Mr. Anatoly P. MOUVCHAN® Union of Soviet Socialist Republics
Mr. Birame NDIAYE** Senegal
Mr. Fausto POCARW* Italy
Mr. Julio PRADO VALLEJO** Ecuador
Mr. Alejandro SERRANO CALDERA* Nicaraqua
wle S. Amos WAKO* Kenya
Mr. Bertil WENNERGREN** Sweden
Mr. Adam ZIELINSKI* Poland
Notes

* Term expires on 31 December 1988.
*#* Term expires on 31 December 1990,
a/ For the membership of the Human Rights Committee until 31 December 1956

see Official Records of the General Assembly, Forty-first Session, Supplement No. 40
(A/41/40), annex 1I.
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ANNEX III

Agendas of the twenty-ninth and thirtieth sessions
of the Human Rights Committae

Twenty-ninth session

At its 702nd meeting, on 23 March 1987, the Committee adopted the following
provisional agenda, submitted by the Secretary-General in accordance with ru'.e 6 of
the provisional rules of procedure, as the agenda of its twenty-ninth session:

1. Opening of the session by the representative of the Secretary-General.

2. Solemn declaration by the newly-elected members of the Committee in
accordance with article 28 of the Covenant.

3. Election of the Chairman and other officers of the Committee.

4. Adoption of the agenda.

5. Organlzutional and other matters.

6. Action by the General Assembly at its forty-first session on the annual

report submitted by the Human Rights Cummittee under article 45 of the
Covenant.,

7. Submission of reports by States parties under article 40 of the Covenant.

8. Consideration of reports submitted by States parties under article 40 of
the Covenant.

S. Consideration of commanlications under the Optional Protocol to the
Covenant.

Thirtieth session

At its 730th meeting, on 6 July 1987, the Committee adopted the following
provisional agenda, submitted by the Secretary-General in accordance with

rule 6 of the provisional rules of procedure, as the agenda of its
thirtieth sessiont

1. Adoption of the acenda.
2. Organizaci. w41 and other mattera.
3. Submigsion of reprs>rts by States parties under article 40 of the Covenant.

4. Consideration of reports submitted by States parties under article 40 of
the Covenant.

5. Consideration of communications under the Optional Protocol to the
Covenant.

6. Annual report of the Committee to the General Assembly, through the
Economic and Social Council, under article 45 of the Covunant and
article 6 of the Optional Protocol.
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ANNEX IV

Submigaion of reporta and additional information by States Parties
under Article 40 of the Cnvenant during the period under review a/

A. 1Initial reports

Date of written rominder
gent to States whoge

Date of reporte have not yet
States parties Dace due submigsion been gsubmitxed
Zaire 31 January 1978 4 February 1987 -
Central African 7 June 1982 NOT YET RECEIVED (L) 23 November 1983
Republic (2) 17 May 1985

(3) 13 August 1985
{(4) 15 November 1985
(S) 6 Muy 1986

(6) 8 Auguat 198
(7) 7 April 1987

Saint Vincent and 8 February 1983 NOY YET RECEIVED (1) 10 May 1984

the Grenadines (2) 15 May 1985
(3) 13 August 1985
{(4) 15 November 1985
(5) 6 May 1986
(6) 8 August 1986
(7 7 April 1987

Bolivia 11 November 1983 NOT YET RECEI' . (1) 17 May 1985
(2) 5 Augvst 1985
(3) 6 May 1986
(4) 8 August 1986
(5) 7 April 1987

Viet Nam 23 December 1983 NOT YET RECEIVED (1) 22 May 1985
(2) 9 August 1985
(3) 18 November 1985
(4) 6 May 1986
(5) 8 August 1986
(6) 7 April 1987

Gabon 20 April 1984 NOT YET RECEIVED (1) 15 May 1985
(2) 5 August 1967
{3) 1% November 1985
(4) 6 May 1986
(5) 8 August 1986
(6) 7 April 1967

Belgium 20 July 1984 NOT YE'U RECEIVED (1) 15 Mav 1985
(2) 5 Augusi 1985
(1) 6 May 1986
(4) 8 Augqust 1986
(5) 7 April 1987
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States parties

Zambia

Togo

Cameroon

Guinea

San Marino
Niger

Sudan

Zaire

Libyan Arab
Jamahiriya

Iran (Islamic
Republic of)

23

1

17

17

Date of
Date due gubmigaion
July 1985 24 June 1987
August 1985 NOT YET RECEIVED

September 1985 NOT YET

October 1985 b/ NOT YET

January 1987 NOT YET
June 1987 NOT YET
June 1987 NOT YET

RECEIVED

RECEIVED

RECEIVED

RECEIVED

RECEIVED

Date of written reminder

gent to States whosge
reports have not yet
been submitted

November 1985
May 1986
August 1986
April 1987

(V) 1
(2)
(3)
(4)

N oo

vy 1 1985
(2)
(3)

(4)

November
May 1986
August 1986
April 1987

~N@oonnm

o

(1)
(2)

Augusat 1986
May 1987

(1) 1 May 1987

Second periodic reports of States parties due in 1983

30

4

21

January 1983

February 1983 NOT YET

March 1983 NOT YET
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NOT YET RECEIVED ¢/

RECEIVED

RECELVED

10
15
13

(1)
(2)
(3)

May 1984
May 1985
August 1985

(4) 18 November 1985
(5) 6 May 1986

(6) 8 August 1986
(7) 1 May 1987

(8) 24 July 1987

(1) 10 May 1984

(2) 15 May 1985

(3) 13 Auqust 1985
(4) 18 november 1985
(5) ¢ tay 1986

(6) € August 1986
(7) ‘L May 1987

(8) 24 July 1987



Date of written raminder
aent._to Statoes whose

Date of reporta have not yet
States parties Date due gubmigaion been submitted
Uruguay 21 March 19683 d/  NOT YET RECEIVED (1) 10 May 1984

(2) 17 May 1985

(3) 14 August 1685
(4) 20 November 1915
(5) 6 May 198¢

(6) 8 August 1986
(7) 1 May 1987

(8) 24 July 1987

Madagascar 3 August 1983 NOT (BT RECRIVED (1) 1% May 1985
(2) S August 1985
(3) 18 Novembor 1985
(4) 6 May 1986
(%) 8 Auguat 1986
(6) 1 May 19487
(7) 24 July 1987

Mauritius 4 Novomber 1983 NOT YET RECEIVED (1) 15 May 198%
' (2) 5 August 1985
(3) 18 Novomber 198%
(4) 6 May 14986
(5) 8 August 1986
(6) 1 May 1987
(7) 24 July 1987

C. Sccond poriodic roports of States parties duc in 1984

Bulgaria 28 April 1984 NOI' YET RECRIVED (1) 15 May 1985
(2) % Auguat 1989
(37 18 Novambar 1985
(4) 6 May 1986
(5) 8 Augunt 1986
(6) 1 May 1987

Cyprus 18 Auqgast 1984 NCOI' YET RECEIVED (1) 1% May 1948%
(2) 5 Auqust 1985
(3) 18 November 1985
(4) 6 May L9880
{(5) 8 Auguat 1986
(6) 1 May 1987

Syrian .rab 18 Auqusnt 1984 NOY YET RECRKIVED (1) 1% May 1985
Republic (2) 5 August 1985
(1) 18 November 198%
(4) 6 May 1986
(5) 8 Augunt 1986
(6) 1 May 1987

-120-



bDate of written reminder
Hent to ftates whose
hate of reports have not yet

States partien Date due aubmigaion been subwitted

United Kingdom of 18 August 1984 e/ NUT YET RECEIVED (1) # Auguat 1986
Great Britain and (2) 1 May 1987
Northern Ireland -

dependent

territorien

D. SHecond peidodic reporta of States parties due in 198%

Trinidad and 20 March 1985 19 May 1987 -
Tobaqgn
New Zealand 27 March 198% NOT YET RECEYVED () S Auquat 1984
(2) 18 Novomber 198%
(3) 6 May 1986
(4) # Auguat 1986
(5) 1 May 1987
Gambia 21 June 1988 NOT YET RECHIVED (1) 9 Auqust 198%
{2) 18 Novombeor 1985
(3) 6 May 1986
(4) 8 Aujunt 1986
(%) 1 May 1947
India 9 July 198% NOT YET RECEIVED (1) 9 Augunt 1984
(2) 18 November 1984
(3) 6 May 1986
(4) 8 Auguat 1946
(") 1 May 1947
Colombia 2 Augunt 1988 5 Naovember 1986 -
Costa Rica 2 August 1985 NOP® YET RECEIVED (1) 20 Novembor 198%
(2) 6 May 1986
(1) 8 Augusat 1986
(4 1 May 1987
Suriname 2 Augunt 19485 NOT YET RECKIVED (1) 18 November 198%
(2) 6 May 1986
(3) 6 Augunt 1986
(4) 1 May 1947
Italy 1 Novembor 1944 NOT YET RECEKEIVED (1) 18 November 198%
(2) 6 May 1986
(3) 4 August 1986
(4) 1 May 1987
Vanezuela 1 Novembor 1985 NOT YET RECHEIVED (1) 20 November 198%
(2) 6 May 1986
(1 8 Augunt 1986
(4) 1 May 1987
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B, Second periodic reportda of 3tatea partiesa due in 1906

fitates parties

El Salvador

Loebanon

Dominican
Republic

Barbados

Kenya

Mali

bate of written rewindey
gont_to States whooe

Late of reports have not yet
Date due gubmisgaion boen submnitted

28 February 1986 NOT YET RECEYVED g/

21 March 1986 NOT Yi'I' RECEIVED (1) 10 May 1986
(2) #§ Auguat 1986
(1) 1 May 1987

29 March 1986 NOP YED RECEIVED (1) 6 May 1966
(2) i Auguat 1986
(3) 1 May 1987

11 April 1986 24 Junoa 1987 -

11 April 1986 NOT YET RECEIVED (1) 10 May 1986
(2) 8 Augunt 1986
(3 1 May 19487/

11 April 1986 NUT YT RECEIVED (L) 10 May 1986

United Republic 1l

of Tanzania

Nicaragua

ranama

Jordan
France
Guyana
Rwand

Muxico

11

31

I,

22

3

10

10

22

(2) 8 Auguat 1986
() 1 May 1947

April 1986 NOT' YET RECEIVED (1) 10 May 1986
8 Auguat 19806
1 May 1987
Juno 1986 NOL YT RECHIVED (1) # Auguot 19086

(2) 1 May 14947/

Decomber 1986 ¢/ NOT YET RECKTVED (1) 1 May 1987

soecone poriodic reports of titatay partios due
in 1987 (within the period under review) h/

January 19487 NOT YT RECEIVED 1 May 1987
February 1987 1Y May 1987 -
Avril 1987 NOT' YET RECEIVED 1 May 1987
April 1987 10 April 1987

June 1987 NP YT RECEIVED
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Notes

a/  Frowm 2% July 1986 to 24 July 1987 (end of the twenty-eighth aession to
end of the thirtieth sesaion).

h/ Having considered the initial report of Guinea at jts twentleth sosaion
(1983), without State party representation, the rommittee decided to request the
Government. of Guinea to submit a new report. The deadline for submission of the
new report was firat set for 30 September 1984 and was lator extended to
11 October 1985,

¢/ Pursuant to the Cemmittee's decision taken at its 739th meeting, the new
date for the submission of Zaire's second periodic report is 1 February 1989,

a/ Ly a nota of 2% Novamber 1985, the State party informed the Committee

that an interministerial working group had bean established to propare Uruguay's
second poriodic report.

o/  When introducing the second periodic report of the United Kingdom at the
Committoe's twonty-fourth session, the represontative of the State party agoured
the Committee that the remaining part of the roport, relating to the dependent
territories, would be submitted as soon as poasible.

£/ At the Committee's twonty-ninth session, the deadline for the aubmission
of ¥l Salvador's second periodic roport was set for 31 Decomber 1988.

g/ At its twenty-fifth session (60lat moating), the Committeo decided to
axtond the deadline tor the submission of Panama's sccond periodic roport from
6 June 1983 to 31 Decomber 1986.

h/  Por a complete list of States parties whose secord periodic reporta are
due in 1987, s#ee CUCPR/C/46.



ANNEX V

fitatus of reports considered during the period under review and of

States parties

Zaire

Congo

Zambia

Tunisia

Bouador

Romania

Poland

Trinidad and
1Tobago

Iray

Sonegal

Colombia
Denmark
Barbadosn
Portugal
Australia

France

Rwanda

raporta atill_pendi)gﬁboforo the Committec

A. Initial reporto

Date due

31 January 1378

4 January 1988

9 July 1985

B, Second periodic reports

Date of
submigaion
4 February 1987

12 February 1986

24 June 1987

4 February 19€3

4 November 1983

28 April 1984

27 October 1904

20 March 198%

4 Apri) 1984

4 April 198%

2 August 19485
1 November 1985
11 April 1986

1 Auguat 1986
12 November 1986

3 February 1987

10 April 1987

27 ¥ebruary 1986

14 August 1985

29 January 1986
25 Outober 1985
9 February 1987

19 May 1987

21 April 1946

9 June 1986

5 November 1986
15 July 1986
24 June 1987
1 May 1987
14 May 1987
19 May 1987

10 April 287
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t'getinga at which conalderc

734th, 735th,
(thirtieth sesaion)

732nd, 733ed, 736th
(thictieth session)

NOT YET CONSIDERED

712¢h=71%th
(twonty-ninth sesaion)

NI YET CONSIDERED

740th-743rd
(thirtieth gosgsion)

708th-711th
(twenty-ninth segnion)

NOTI* VT CONSIDERED
744th-748¢h
(thirtioth sieanion)

7216¢-724th
(twe sty-ninth sonaion)

NOT YET CONSIDERED
N YET CONSIDERED
NOT YIET CONS IDERED
N YR CONSTIDERED
N YET CONSTDERED
NOT YET CONSIDERED

NOU' YET CONSIDERED

738th, 739th



C. Additional information submitted subsequent to
examination of initial veporta by the Committee

States pavties Date of subwmiasion ﬂ@“tiﬂﬂﬁ,9£n!hiﬁﬁﬁ£909§¢eﬁﬁq
Kenya Q/ 4 May 19082 NOT YET CONSIDERED
France a/ 18 January 1984 NOT YET CONSIDERKD
Gainbla a/ 5 June 1984 NOT YET CONSIDERED
Panama b/ 30 July 1984 NOT YET CONSIDERED
k1l Salvador ¢/ 19 June 1986 716th, 717¢th, 719th

(twenty-ninth seusion)

D. Additional information submitted subgequent to examination
of socond poriodic reporta by tho Committec

Finland 4 June 1986 NOT YET CONSIDERED o/
fSwoeden 1 July 1986 NOT' YET CONSTDERED d/
Notes

a/ At {ts twonty-fifth session (60lat meeting), the Committee decided o
congider the report togather with the State party's second periodic report.

b/ At itg twanty-fifth seasion (60lst meeting), thoe Committee decided to
congidar the report togyother with Panama's gacond periadic report and to extend the
deadline for the submisoion of tho latter to 31 Docember 1986,

c/ At ite twoentioth sesuion, the Comwittoo decided to suspond conalderation
of the HState party's initial raeport pending the rocoipt of additional information.
On the basig of the additional information subsequently submitted, the Committoe
revorted to the consideration of the Htate party's initial report at the

twenty-ninth session and decided to requost wore additional information befove the
end of 1948,

da/ feo para. 51 of the roport.
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ANNEX VI

Statemont on the Second Necade to Combat Racism and
Racial Discrxiwination adopted by the Committee at
its 725th weeting, on 8 Apcil 19487

The Human Rights Committee has attached great importance to the Second Decade
to Cowmbat Racism and Racial Digcrimination. It believes that special efforts
should be wade to intensify the action of all United Nations organs and related
bodies in the second half of that Decade so as to produce meaningful results.
Accordingly, the Committee welcomes the decision of the General Assembly, in its
regolution 41/94 of 4 December 19246, to continue to give the highest priority to
programmes for combating recism, raclal discrimination and apartheid during the
remaining years of the Decade.

The Committee is also gratifiod by the General Assewbly's renewed affirmation
in that resolution of the importance of the principles of equality and
non-discrim iation. Yn that connaction it may be recelled that the International
Covenant on Civil and pPolitical Righta provides guarantees ralating to equality and
non-discrimination in a number of specific articles, including articles 2, 3, 20,
26 and 27. indecd, the Covenant is suffused by theso two fundamental principles
throughout.

In fulfilling its obligations under the Covenant, the Committee has attemptod
to probe as deeply as possible into the social and legal rveagsons for discrimination
on raclial and related grounds and to study the wmethods usaed by States parties to
aliminate it. As part of this process the Committee pland to formulate general
commonts on all articles of the Covonant related to discrimination and has alroady
adopted genoral comments on axticles 1, 3 and 20, as well as on the position of
aliens under tho Covenant,

For thege reasons, the Committee considers all international gatherings under
the auspices of the United Nations that aim at reviewing the ways and means of
eliminating all forme of racial discrimination and apartheid, aos well as the
operation of various instrumonts adopted to that effect, to he very important.
Members of the Committee stand ready to participate in all global or regional
meetings of thia kind.

with aspecific regard to the Sccretary-General's forthcoming report outlining a
plan of activities for the years 1990-1993, discussed in his note to the Commission
on Human Rights (B/CN.4/1987/50), the Committeo wishes to offer the following
sugqgestiong and commentss

(1) As indicated above, members of the Committee would be pleased to
participate in international wcetings related to racial and other forms of
discrimination and to apartneid, including, in particular, any expert group meeting
that might be convened by the United Nations to review the implementation of
article 27 of the Covenant (relating to the protection of persons belonging to
minority groups) .

(2) Conaideration should bae given to organizing an oxchange of views among

mombera of various Unlted Nations or United Nationo related bodies, with
rasponsibilitien concecrning the elimination of racial discrimination, on how thelir
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regpective functioning zould be improved. Certain problewms common to all such
bodies (relating, for example, to racial Alscryimination againgt nembers of minority
groups, migrant workers or indigenous populations) could also be addressed at such
a meeting.

(3) The Committee would be prepared to collaborate with any effort by the
United Nations to conduct a survey, on a ¢liurtal baglsas, of recourse procedures
available to victims of racial discrimination.

(4) The Committee would support acuvion to intenaity the dissemination of
information by the mass medla reqgarding racial discrimination, in particular
through the translation into as many lanquages ag posaible of the International
Convention on the Elimination of All Forms of Racial Discrimination and the
International Covenant on Civil and political Rights, and would welcome efforts to
survey current wmeanga of dissemination of such information with a view to dovising
further mecasures and improvements,
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ANNEX VIT

Letters from the Chairman of the Committee concerning
overdue reports

A. Letter dated 7 April 1987 from the Chairman of the Committee
to the Ministers for Foreign Affairs of States parties whose
initial repcrts were overdue

On behalf of the Human Rights Committee, which was established under the
International Covenant on Civil and Political Rights, I have the honou: to invite
Your Excellency's attention to a matter to which the Committee attaches special
importance.

As Your Excellency may be aware, each State party to the Covenant undertook,
unde; article 40, paragraph 1 (a), of the Coverant, to submit a report, within
une year of the entry intc force of the Covenant, on the measures taken to
implement its provisions. The Covenant entered into force with respect to
on and initial report thus became due ~n .

o em—

Ir is a matter of great regret to the Committee that the initial report from
the Government of has unfortunately not yet been received.

The submission of such reports is not only a solemn legal obligation assumed
by each State party upon ratification of the Covenant, but is also indispensable
fo- carrying out the Committee's basic function of establishing a positive dialogue
with the States parties in the field of human rights.

In view of the great importance of this matter, and the delays that have
already occurred, it is my most earnest hope that 's initial report can be
submitted in the near future.

(Signed) Julio PRADO VALLEJO
Chairman of the
Human Rights Committee

B. Letter dated 24 July 1987 from the Chairman of the Committee to
the Ministers for Foreign Affaire of States paities whose second
periodic reports had been overdue since 1983

On behalf of the Human Rights Committee, which was established under the
International Covenant on Civil and Political Rights, I have the honour to invite
Your Exceliency's attention to a matter to which the Committee attaches special
importance.

As Your Excellancy may be aware, each State party undertook under article 40
of the Covenant to submit reports on the measures it hags adopted to give effect to
the right: recogn’'zed therein. Paragraph 1 (a) of that article provides for the
submis..un of an initial report within one yer. of the entry into force of the
Covenant for the State party ~oncerned, whereus paragraph 1 (b) calls for the
submission of 3subsequent reports "whenever the Committee so requests”.
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At its thirteenth session, held in July 1981, the Human Rights Comnittee
decidnd that States parties should submit periodic reports concerning tne
implementation of the provisjons of the Covenant every five years. The due date

established for the wubmlasion of '8 second periodic report

was . Unfortunately, that report has not yet been received and, in fact,
according to the above-mantioned decision of the Committee, ____"'8s third
periodic report would be due on 1988,

The submission of such reports is indispensable for continuing the Committee's
positive dialogue with the States parties in the field of human rights. The

non-submigsion of ___ ) ‘s report is therefore a matter of great regret to the
Committee.

In view of the importance of this matter and the delavs that have already

occurred, it is my most earnest hope that ‘s second periodic report will
be submitted in the near future.

I would be most grateful 1f Your Excellency could inform me as soon as

convenient of the inten:ions of the Governme * of in the foregqoing
regard.

(Slgned) Julio PRADO VALLEJO
Chairman of the
Human Rightg Committee
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ANNEX VII]

views of the liuman Rights Committee under article S5, paragraph 4,
of the Optional Protocol to the International Covenant on Civil
and Political Rights

A. Communication No. 155/1983, Eric Hammel v. Madagascar (Viewa
adopted on 3 April 1987 at the twenty-ninth sgessgion)

Submitted by: Eric Hammel

Alleged victim: the author

State party concerned: Madagascatc

Date of communication: 1 August 1983 (date of initial lotter)

Date of decision on admissibility: 28 March 1905

The Human Rights Committce established under article 28 of the International
Covcnant on Civil and rolitical Rights:

Meeting on 3 April 1987;

Having concluded ite consideration of communication No. 145/1983 submitted to
the Committee by Maitre Eric Hammel under the Optional Protocol to the
International Covenant on Civil and Political Righta)

Having taken into account all written information made available to i% by the
author of the communication and by the State party concerned)

adopts the following:

VIEWS UNDER ARTICLE 5, PARAGRAPH 4, OF THE OPTIONAL PROTOCOL

1. The author of the communication (initial letter dated 1 August 1983 and
further letters of 12 Decamnber 1982, 18 September and 17 Octobor 1985, 30 May and
18 August 1986 and 25 Pebruary 1987) is Maitre Eric Hammel, a French natlonal and
resident of France, formerly a practising attorney in Madagascar until hig
expulsion in Februa.y 1982. He claims to be a victim of viclationo by the State
parcy of articles 9, 13 ard 14 of the Intaernational Covenant on Civil and Politicai
Rights. fle also allegyes a breach of arcicle 2, paragraph 3 (b), of the Covenant.

2,1 Maltre Hammel states that he was called to the Madagascar bar in May 1963 and
practised law at Antananarivo. He claims to have built up over a period of

19 years one of the best law practices in Madagascar and that he defoendod the
principal leaders of the Malagasy political opposition aoc well as other political
prisoners. He alleges that on two occasions, in 1980 and 1981, he was detained by
DGID (Malagasy political police) and released after one day of questioning. On

8 February 1982, the political police arrested him again at his law office, kept
him in incommunicado detention in a basement cell of the prison of the political
police and subsequently deported him from Madagascar on 1l February 1982, giving
him only two hours to pack his belongingy.
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2.2 With regard to the exhaustion of domestic rewmedies, the author alleges that o
1 March 1982 he applied to the Malagasy Ministry of the Interior for the abrogation
of the expulsion order as illegal and unfounded. In the absence of any responsae

fcom the Ministry, the author formally applied to the Administrative Chamber of the

Supreme Court of Madagascar on 10 June 1982 requesting abrogation of the expulsion
order,

2.3 The author alleges certain interferonce with his correspondence by the
Malagasy postal services and governmental interference in various court proceedings
in which he was engaged.

2.4 It is claimed that the proceedings atarted by the author were deliberately
paralysed by the sMalagasy Government in violation of domestic laws and of the
International Covenant on Civil and Political Rights. In this connection the
author substantiates hig allegations as follows:

"Article 13: After 19 years as a member of the Madagascar bar, 1 was
expelled from Madagascar ag a French national by order of 11 February 1982,
with 24 houra' notice. I was notified of the order on 1l February 1982 and
there was a plane leaving at 8 p.m. I had two hours to pack my baggage at wy
home under surveillance by political police officers. I thus had no
opportunicty to avail myself of any of the remedics of appeal againat the
expulsion order that are provided for by law. When I later applied to the
Administrative Chamber of the Supreme Court to have the expulsion order
repealed, the proceedings ... were thwarted by the Govaornment.®

"Article 1/, paragraph 1l: ‘The Government has prevented the courts and
tribunals from reviewing and ruling on the appeals and charges I have filed
..., although the Covenant provides that everyone shall be entitled in a suit
at law to a hearing by the competent tribunal.”

3. By its decinion of 6 April 1984, the Human Rights Committee transwitted the
comnunication under rule 91 of the provigsiosnal rules of procedure to the State
party concerned, requescting information and observations relevant to the question
of admissibility of the communication, The Committee also requested the State
party to forward copiaes of any court orders or decisions relevant to the case.

4. The deadline for the State party's submission under rule 91 of the Committee's
provisional rules of procedure expired on 14 July 1984, No submission was received

from the State party prior to adoption of the Committee's decision on admissibility
on 28 March 198%,

5.1 With regard to article 5, paragraph 2 (a), of the Optional Protocol, the
Committee noted that it had not received any information that the subject-matter

had been submitted to another procedure of international investigation or
gett lement.

5.2 With regard to article 5, paragraph 2 (b), ot the Optional Protocol, the
Committee was unable to conclude, on the basis of the information before it, tha:

there were effective remedies which the alleged victim should have pursued.
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6. On 28 March 1985, the Huwan Rights Committee decided that the communication
wag admigsible. In accordance with article 4, paragraph 2, of the

Optional Protocol, the State party was requested to submit to the Committee, within
aix months of the date of the transmittal to it of the decision on adwmissibility,
written explanationa or atatements clarifying the wmatier and the remedy, if any,
that wight have been taken by it.

7.1 By letter dated 18 September 19685, the author submitted further clarification
of the facts outlined in his original communication, i particular with respect to
his arreat on 8 February and expulsion on 11 February 1982. He describes the
gearch of hig law offices carried out by the Malagasy political police on

8 February 1982 and continues:

*On the conclusion of the search, I was taken away by officera of the
Malagasy political police and held in a basement cell in the Malagasy
political police prison ... I waa then informed that, in fact, T wasg
suspected of being an international spy in view of my contacts and
communications with Amnesty International and the Human Rights Comnittec
since, according to the Malagasy political police, those contacts constituted
the orime of international espionage. Consequently, from 8 to
11 February 1982, I was questioned solely about that alleged crime of
international espionane and my contacts with the above-mentionod
organizations, Duri that pericd, I was detained in the Malagasy political
police prison (in an unlit, underground cell weasuring 1.50 by 2.50 wetreo
with no sanitary facilities and containirg only a wooden platform on which to
sleep) in the strictest solitary confinement, prohibited from contacting a
fellow lawyer, the (Catholic chaplain or my family and from recaiving, writing
or sending letters ... In the early afternoon of 11 February 1982, ... I ...
wag notified of the expulsion order, No. 737/82 of 11 PFebruary 1982, isgued
against me. ... In the early evening of Thursday, 11l February 1982, 1 wasn
escorted back to my home and office where I was permitted to pack my
belongings under the surveillance of two officers of the Malaqasy political
police. However, I was forbidden to contact anyone. I was then driven to the
airport at Antanonarivo in a Malagasy political police (DGID) vehicle quarded
by the tw police officers (reinforced by four goldiers armed with
sub-machine~guns) and was immediately taken on board the aireraft leaving for
Paris in the late evening of 11 February 1982. Even the representative of the
French Ewmbassy was not allowed to contact me at the airport ... Although X
was arrested for so-~called conspiracy, I was immediately informed that I wan
actually suspected of being an international spy. However, 1 was nover
indicted or brought before a magistrate on that charge.”

7.2 ‘These facts, the author alleged, also congtitute a violation of article 9 of
the Intarnational Covenant on Civil and Political Rightus.

8.1 1In its submission under article 4, paragraph 2, of the Optional Protocol,
dated 27 Septomber 198%, the State party objected to the admissibility of the
communication, arquing that domestic remedies had not yet been sxhausted. In
particular, the State party rejected the author's allegations that the Government
of Madagascar had “"deliberately paralysed® (délibérément paralysées), the author's
legal procoedingg, stating that:

*As regards the two applications lodgod with the Administrative Chamber,
the application concerning the Postal Administration will be placed on the
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8.2

cage list very shortly. The application for abrogation of the oxpulsion order
is, however, held up at the present time because Maftre Eric Hammel has not
received the last memoranda from the State. The latter were returned by the
French postal service, with the envelopes marked 'not resident at the address
indicated 9202'. ‘The Court regarda Maitre Eric Hammel's reply to thoue
memoranda as essential for the settlement of the dispute ...

*Thea> facts make it quite clear that the inquiries into the cases
involving Mallre Eric Hammel have always taken a normal course without any
move on the par: of the Malagasy Government to interfere with themw.

"Furthermore, Maltre Eric Hammel never took the trouble to find out from
the court concerned what stage had been reached in the proceedings instituted
by him. If he felt that the court or judge was quilty of gross professional
negligence by failing to deal with his application or suit, or that there was
a denial of justice, he was free to make use of the procedure for claiming
damages for miscaerriage of justice as provided for under articles 53 to 63 of
the Malagasy Code of Civil Procedure.®

As to the merits, the State party denied the alleged violation of article 13

of the Covenant, arguing that Maitre Hammel had been expelled in pursuance of a
decision reached in accordance with Malagasy law, i.e., on the basia of an order
from the Minister of the Interior acting pursuant to article 14 of Act No. 62-006
of 6 June 1962, which astipulates that “expulsion may be ordered by decision of the
Minister of the Interior if the residence of the alien in Madagascar may qgive rise
to a breach of the peace or threatens public security®,

8.3

with respect to the requirement of article 13 that an alien subject to

expulsion be allowed to submit the reasons against his expulsion and to have his
cage reviewed by, and be represented for the purpose before, the competent
authority, the State party makes reference to articles 15 and 16 of Act No. 62-006,
pursuant to which Maitre Hammel could have requested a review of his case:

8.4

"At no point, however, did Maitre Lric Hammel make any such reoquest. He
preferred to make use of the administrative remedy and to apply to tho
Minioter of the Interior. In the absence of any responge on the part of the
latter, he took hin case directly to the Administrative Chamber of the Suprome
Court where he was wole to make his submissions for the defence without
reastriction. Under Malagasy administrative case law, the Administrative
Chamber of the Supreme Court is competent to question the lawfulness of an
expulgion measure not only from the legal standpoint but also from the

standpoint of the material facts on the grounds of which the Administration
took the measure.”

Concerning the alleged violation of the provisions of article 2,

paragraph 3 (b), and of article 14, paragraph 1, of the Covenant, the State party
notes:

"This accusation ia unfounded and is not substantiated by any evidence.
It {0 not part either of the principles or of the practice of the Malagasy
Government to obstruct the course of justice in any way. Not for the firut
time, or for the last, has an administrative act been the subject of appeal
and the Administrative Chamber of the Supreme Court had before it an
application for the abrogation of an administrative drcision. Since attainin,
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independenve, the Malagasy State has always upheld the principle of legality
and the subordination of the Administration to the law, 'the Adminiatrative
Chamber i@ established with a viow to ensuring supervision of administrative
actsy it has not heasitated to order the annulment of irvegular weasures on a
number of ocucasionsg."

9.1 1In his comments, dated 17 Uctober 198%, the author denies the State party's
agsertion that he had the possibility of challenging his expulsion before a speclal
commisaion provided for by Act No. 62-006. After reiterating the circumstances of
his arrest and aetention, the author indicates that early In the afternoon of

11 February 1982 he was taken from his cell to the offices of the political police,
where he was served a notification of his expulsion. He continues:

"1 was then taken back to the cell, from vhich I was remo.aed agaia at
about 6 p.m. and taken home under the supervision of two inspectors of the
political police to pack my bags and then taken by the same inspectors,
asaisted by four soldiers armed with sub-machine-guns, to the airport and
placed directly aboard the aircraft about to take off for Paris. 1In addition,
the expulsion order notified to me on Thuraday, 1l Feoruary 1982, at 2 p.m.
provided for a deadline of 24 hours, which was thus .o expire on Friday,

12 February at 2 p.m. fThere ig a tlight to France on Thursdays at 8 p.m. and
another on Saturdays at 8 p.m. T was taken wmanu millitari to the aircraft on
Thursday, 11 February, but it would obviously have been imposgsible for me to
take the Saturday flight since the expulsion deadline was 2 p.m. on Friday.
It was thus materially impossible for we, as a result of the arrangewents mada
by the political police, to use the remedies provided for by Act No. 62-006,
since the period of eight days provided for by that Act would have ended on
19 February 1982 at 2 p.m., whereas the deadline for oxpulsion was 2 p.w. on
12 February 1982, and I was officially placed aboard the alrcraft by the
political police on the evening of 11 February 1982 and prevented from
communicating with anybody whatsoever from the notification of the expulgion
until my departure. The arrangoments made by the Malagasy political police
had precisely the purpose of preventing me from waking use of the remedios
againot expulsion.”

9.2 Finally, with respect to the State party's assertion that the procecdings were
delayed by the author's change of address in France, Maitre Hammel encloses as
ovidence coples of seven registorcd letteru with his letterhead and exact address
(including a specific indication as to his chonge of address), four ol which are
addressed to the President of the Administrative Chamber of the Supreme Court
(dated 17 January 1983, 7 April 1983, 2 April 1985 and 10 April 198%) and three
addressed to the Dean of the Examining Maglstrates of the Antananarivo Court (dated
12 Docember 1982, 7 April 1983 and 2 April 1985). Maftre Hammel alleges that all
of these letters have remained unanswered, in some cases for more than three ycara,
and he concludes thatt

*From the end ¢f 1982 or the beginning of 1983, the relevant branchaes of
the Malagasy judiciary had my exact address and could have sent me or informed
me of any documents, but have done nothing ... These letters are, moreover,
requests for information concerning the proceedings in progress and tho
arqumont of the Malagasy party that I had never taken the trouble to find out
what stage had been reached in the proceedings is thus negated by this
evidence which shows, on the contrary, that the Malagasy judic.ary was not
prepared to inform we of the stage reached {n the proceadings I had
inptituted."
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10, In ita further obgervations under article 4, paragraph 2, dated

13 January 1986, the State party again rejucts the author'u contention that the

Government of Madagascar tried to paralyse the judiclal proceedings commenced by
him and reaffirma the independence of the Malagasy judiciary. According to the

State party, the procedural delays in the case are attributable to the fact that
the author is outside Macdagascar.

11. 1In an interim decision dated 2 April .986 the Human Rights Committee, noting
the State party's obgervation that Maltre Hammel could have sought roview of the
expulsion order pursuant to Act No. 62-006, -equested tha author to clarify further
why he did not puraue this remedy from France during the weoek from 12 to

19 February 1962, f.e. within the time-limit provided for in the law.

12. In a reply dated 30 May 1986 Maltre Hammel oxplaing that article 1% of

Act No. 62-006 provides for an administrative or voluntary remedy in reaspect of a
conteatod decision, This, he atatos, involves the lodging of an appeal with the
authorities calling for an administrative reviow of the decision in question and,
under Malagasy law, has the effect of staying execution of the decision, since the
aim is to bring about a review of the decision, with a view to its repeal beforo it
is put into effect. The adwminiatrative appoal th's provides that the individual
concerned is brought before and is heard by a special commisgion, which gives an
opinion, with the final ruling being made by the Ministor of the Interior. Once
the expulsion has been carried out, the possibility of being heard by the
commianion no longer existo. Bocause of the circumstances of his detention and the
rapidity of his expulsion, the author states, he was unable to lodye an appoal
under Act No. 62-006 before he was expelled on 11 February 1982, Upon his arrival
in France on 12 IFFebruary 1982, he adds, an anpeal under Act No, 62-006 had become
pointless, as he could no longer be brought bhefore and heard by the commisaion.
Congeauently, he opted for contentious appeal bufore the Administrative Chamber of
the Supreme Court to obtain the cancellation of the oxpulsion ordor.

13.1 1In its interim decision the Committee also requested the State party "to
indicate when the proceedingn lodged by Maitre Eric Hammel bofore the
Administrative Chamber of the Supreme Court are expoected to be concluded, if
pursued in a timely fashion by the parties® and “further to inform the Committee as
to the reasons for Maftre Eric Hammol's oxpulsion at such short notice, without his
being able to seck roview of the decision to expel him >rior to his expulsion.®

13.2 By note of 5 July 1986 the State party informed the Committoe that a ruling
on Maitre Hamuel's application requesting the cancellation of the expulsion ordar
should be made in July 1986. With xegard to the urqency of the enforcement »f the
axpulsion order, the State party submits that, under Malagasy legislation, an ordor
for the expulsion of an alien may be enforced at short notice, that the Minister of
tho Interior is alone respongible for deciding how soon an expulaion order will be
enforced, that a unilateral decision by the Administration is enforceable as soon
as it has been nigned, and that Maltre Hammel's expulsion was linked to a cagse of
congpiracy against the security of the State tried in January 1982,

14. 1In a letter dated 20 August 1986 the author commented on the State party's
reply to the interim decision as follows:

"The Malagany State acknowledges having expelled me with guch haste that
I was prevented from pursuing the remedies provided for by law ... The
Malagaay State maintaing that T was expelled for having been involved in a
. plot in January 1982 ... I wan in fact arrested allegedly because of thin
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plot, but on wy arrival at the political police prison I was informed that X
had been arrested on thcse alleged grounds only in order that I might be
detained without limitation of time in the political police prison and that in
fact Y had been charged with international esplonage becauase of wmy contacts
with Sean MauBride, Chairman of the International Executive Committee of
Amnesty International, and with the Human Rights Committee in Geneva ..."

ihe author further claime that alveady in February 1980 the chief of the political
police, in the pregsence of witnessges, threatened him with expulaion for “having
defended porsons accuged of political off.nces and having obtained their

diacharge ... 1 waa summored on 1 March 1980 ... by the political police and
quesgtioned the whole day, befora being releated in the evening. I was again

sumwwoned by the political police on 4 November 1980 and questioned the whole day
before being rolcasod.”

15. 1In a further submission dated 131 January 1987 the State party, commenting on
tha author's allegations, observes that "Maitre Hammel continues to make deceitful
and tendentious assertions with the intention of discrediting the Malagasy
Govermmont and judicial authoritiea.” The State party also enclosed a copy of tho
toxt of the deciaion of the Administrative Chamber of the Supreme Court of
Madagagcar, dated 13 August 1986. As to the grounds for Maitre Hammael's expulsion,
the Court obgorves inter alia as followsy

"whereas it is apparent from the investigation that Mr. Eric Hammel,
making uge both of his status as a corresponding member of Amnesty
International and of the Human Rights Committee [sic]) at Geneva, and as a
barricter, of his own free will touk the liberty of discraediting Madagascar by
making assertions of such gravity that they should have been upheld by
irrofutable evidence) whereas this has not always boen the casej whereas this
{s also true of the assertion in his most recent semorandum that the camp of
Tsiafaha, situated approximately 20 km south of Antananarivo on the Antsirabe
road is obviously a camp for political prisoners, although the person in
question has not boen able to supply the slighteast proof for his allegations
that any internment has actually taken place; wherean, in addition, it ia
apparent from the documents in the case file that the applicant did not fail
to inform his acquaintances abroad of the situation in Madagascar, blackening
it to his convenicence, without any concern for the difficult environment

prevailing in the country, regardlefis of any aspesoment of the nature of th2
régime itgelf.

"whereas conduct of this type was por se incompatible with the status of
an alien and gave rise to the greatest suspicions ag to the applicant's real
{intentions; whereas the Minister of the Interior was therefore right to have
considered it hig duty to proceed to the expulsion of Mr. Eric Hammel, in so

far as hie continued presonce in Madagascar would have disturbed public order
and gocurity.”

The court therefore rejected Maftre Hammel's application to gquash the expulsion
order of 11 PFebruary 1982 and ordered him to pay costs.

16. 1In a further letter of 25 February 1987, the author observes that the State
party has failed to give any valid reasons for his expulsion and none whatever for
such urgency on the grounds of nattonal security as could have justified immediate
execution of the exvulsion order. He owphasizes the ralevance of his prior
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allegation that the chief of the political police threatened him with expulsion in
1980 because of hia human rights activities and atates thet, in splite of such
intimidation and two arrests by the political police in 14980, he pursued his
profession as a human rights lawyer. He denies the State party's submisaion that
he made falue assertionas about conditiona in Madagascar, in particular at the camp
of Talafaha, but admita that he saw it as hie duty to bring to the attention of
Anesty international the conditiona at Tulefaha camp, which he conaidered
violative of human rightd, He further statea that the General Assembly of Malagasy
Lawyers, in a reaolution of 3 April 1942, proteasted against the conditions of his
arrest and expulsion,

17. ‘The Human Pights Committee has considered the presant communication in the
light of all information made available to it by the partiea, as provided in
article 5, paragraph 1, of the Optional Protocol. Before adopting its views, the
Committee took into consideration the State party's late objection to the
admigaibility of the communicatior, but tho Committee can sae no justification for
roviewing ita decinion on admissibility on the basis of the State party's
contention that the author had not exhausted domestic remedies. It ia clear that
the author was expalled in circumatances which excluded an effactive remedy under
Act No. 62-006. The processing of the author's subsequent applications from France
by registered communications to obtain the repeal of the expulsion order was
delayed for over four years and, thus, wag unreasonably prolonged in the gense of
article S, paragraph 2 (b), of the Optional Protocol.

18.1 The Committee therefore decides to base {ts viows on the following ftacts
which are undiaputed or have not heen refuted by the Sitate party.

18,2 Maftre Hammel is a ¥French national and resident of France, formerly a
practising attorney in Madagascar for 19 years until his expulasion on

11 February 1982, 1In February 1980 he was threatenad with expulasion and was
datained and interrogated on 1 March and’ again on 4 Novembor 1980 in this
connection. On 8 February 1982, he was arraested at his law office in Antananarivo
by the Malagany political police, who took him to a basement cell in the Malagaoy
political prison and kept him in incommunicado detention until 11 February 1982
whan he was notified of an expulsion order againust him issued on that same date by
the Minister of the Interior. At that time he was taken undor guard to his home
where he had two hours to pack his belongings. He wag deported on the same evening
to France, where he arrived on 12 tebruary 1982, He was not indicted nor brought
bafore a magistrate on any charge; he was not afforded an opportunity to challenqge
the expulsion order prior to his expulsion. The proceodings concerning his
subsaequent application to have the expulsion order raovoked ended with the decision
of the Adminidtrative Chamber of the Supreme Court of Madagascar, dated

13 Augunt 1986, in which the Court rejecred Maitre Hammel's application and found
the expulsaion order valld on the grounds that Maftre Hammel alleqedly made "use
both of his statuu as a corrasponding member of Amnesty International and of the
Human Rights Committee (nic) at Goneva, and ans a barrister®™ to discredit Madagascar.

19.1 1In this context, the Committee observes that article 13 of the Covenant
provides, at any rate, that an alien lawfully in the terrvitory of a State party
"may be expelled thorefrom only in pursuance of a decision reached in accordance
with law and shall, except wihere compelling reasons of navional security otherwise
tequite, be allowed to aubmit the reasons againnt hia expulaion and to bhave hig
cane raviewed by, and be reprenentoed for the purpose before, the compotent
authority or a perion or persons especially desfignated by the competent authority”.
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19.2 ‘the Committee notes that, in the circumstances of the present case, the
author was not given an effective remedy to challenge his expulsion and that the
State party has not shown that there were compelling reasons of national security
to deprive him of that vemedy. In formulating its views the Human Rights Committee
also takes into account its general comment 15 (27), a/ on the poaition of aliena
under the Covenant, and in particular points out that "an alien wust be given full
facilities for pursuing his remedy against expulsion 8o that this right will in all
the circumstances of his case be an effective one®.

19.3 The Committee further notes with concern that, based on the information
provided by the State party (para. 15 above), the decision to expel Eric Hammel
would appear to have been linked to the faot that he had represented persons before
the Human Rights Committve. Were that to be the case, the Committee observes that
it would be both untenable and incompatible with the spirit of the International
Covenant on Civil and Political Rights and the Optional Protocol thereto, if States
parties to these instruments were to take exception to anyone acting as legal
counsel for persona placing their communications before the Committee for
congsideration under the Optional Protocol.

19.4 The iusues raised in this case also relate to article 9, paragraph 4, of the
~ovenant, in the senge that, during his detention prececding expulsion, Eric Hammel
was unable to challenge hiag arrest.

19.% The Committee makes no findings with regard to the other claims made by the
author.

20. The Human Rights Committee, acting under article 5, paragraph 4, of the
Optional Protocol to the International Covenant on Civil and Political Rights, is
of the view that the facts as found by the Committee diusclose violations of the
International Covenant on Civil and Political Rights with respect tos

Acticle 9, paragraph 4, because Eric Hammel was unable to take proceedings
before a court to determine the lawfulness of hig arrests

Article 13, because, for grounds that wore not those of compelling reagong of
national security, he wao not allowed to submit the reagsons against hio
expulalon and to have hio case roeviewed by a competent authority within a
reasonable time.

21. The Committee, accordingly, is of the view that the State party is under an
obligation, in accordance with the provisions of article 2 of the Covanant, to take
effective measures to remedy the violations which Maftre Hammel has guffered and to
take steps to ensure that aimilar violations do not occur in the future.

Notao

a/ Officlal Records of the General Assombly, Forty-first Session, Supplemont
No. 40 (A/41/40), annex VI.
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B, Communication No. 172/1904, S, W. M. Broeks v, the Nether landsg

(Views a adopted on 9 April 1987 at “the twenty- /—ninth dous lon)

Submitted bys 4. W, M, Broeka (represented by Marie~¥mmie Diepatraten)

Alleged victims the author

state party concerned: the Netherlandd

Date of communication: 1 June 1984 (date of initial lettoyr)

pDate of decigion on adwisgibilitys:s 25 October 1985

The Human tights Committee established undor article 28 of the Interrational
Covenant on Civil and political Rightsa:

Meeting on 9 April 1987,

Having concluded its consideration of communication No. 172/1984 submitted to
the Committee by 8. W. M. Broeks under the Optional Protocol to the
International Covenant on Civil and Politicel Rightsy

Having taken into account all written information made available to {t by the
author of the communication and by tho State party concerned)

adopts the tollowings

VIEWS UNDER ARTICLE S, PARAGRAPH 4, OF THE OPTIONAL PROTOCOL

1. The author of the communication (initial letter dated 1 June 1984 e~d
subsoquent lottors dated 1/ Docomber 1984, S July 1985 and 20 June 1946) in

Mra. $. W. M. Brooks, a Notherlands citizon born on 14 March 1951 and 1iving in the
Nethorlanda, She is represonted by leqal coundel,

2.1 Mro. Broeks, who was marrled at the time when the dispute in quostion aroge
(she han since divorced and not remareied), was employed an a nurge from

7 Auguot 1972 to 1 VFebruary 1979, when she wan diami oanrd for reasons of
dinability, She had become {11 in 197%, and from that time she benofited from the
Netherlandns soclial security system untlil 1 June 1980 (an regards disability and an

reqards unemployment), when unemployment paymonts were terminated in accordance
with Notherlandn law.

2.2 Mru. Broeks contested the lecinion of the relevant Netherlands authorities to
discontinue unemployment payments to her and in the courne ot exhausting dowestic
romedios invoked article 26 of the International Covenant on Civil and Political
Rights, clatwing that the relevant Netherlands legal provisionn were contrary to
the right to equality before the law and equal protaction of the law without
dincrimination guaranteed by article 26 of the International Covenant on Civil and
Political Righta. Leqgal counsel oubmits that domestic remedies were exhausted on
26 November 1983, when the appropriate adminisntrative authority, the Central Board
of Appeal, confirmed a decision of a lower municipal authority not to continue
unemployment paymentn to Mra. Broekn.
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2,3 Mrs. Broeks claims that, under existing law (Unemployment Benefits Act (WWV),
gect. 13, aubsect. 1 (1), and Decree Nu. 61 452/1Ila of % April 1976, to glve
effect to sect. 13, subsect. 1 (1), of the Unemployment Benefits Act) an
unacceptable distinction has Leen made on the grounds of sex and status. Sha hages
her claim on the following: {f she were a man, married or unmarvied, the law in
guestion would not deprive her of unemployment benefits. Because she is a woman,
and was married at the time in question, the law excludes her from continued
unemployment benefits. This, she claims, makes her a victim of a violation of
article 26 of the Covenant on the grounds of sex and status. She claims that
article 26 of the International Covenant on Civil and Political Rights was meant to
give protection to individuals beyond the gpecific civil and political righis
enumerated in the Covenanc.

2.4 The author states that she 1. 8 not submitted the matter to other international
procedures.

3. By its decision of 26 October 1984, the Human Rights Committee transmitted the
communication, under rule ©i of the provisional rules of procedure, to the State
party concerned, requesting information and observations relevant to the question
of admissibility of the communication,

4.1 In its submission dated 29 May 1985 the State party underlined, inter alia,
that:

(a) "The principle that elements of discrimination in the realization of :the
right to soclal security are to be eliminated is embodied in article 9 in
conjunction with articles 2 and 3 of the Inteinational Covenant on Econowic, Social
and Cultural Rights;

(b) "Irhe Government of the Kingdom of the Netherlands has accepted to
implement tnie principle under the terms of the International Covenant un Economic,
Social and Cultural Rights. Under these terms, States parties have undertaken to
take steps to the maximum of their available resources with a view to achieving
progregssively the full realization of the rights recognized in that Covenant
(art. £, para. lj}

(c) "The process of gradual realization to the maximum of available resources
is well on its way in the Netherlands. Remaining elements of discrimination in the
realization of the rights are heing and will be gradually eliminated;

(d) "The International Covenant on Economic, Soclal and Cultural Rictis has
established its own system for international control of the way in which States
parties are fulfilling their obligations. To this end States parties have
undertaken to submit to the Economic and Social Council reports on th ameasurcs
they have adopted and the pragress they are making. The Government of the Kingdom
of the Netherlands to this end submitted its first report in 1983."

4.2 The State party then posed the question whether the way in which the
Netherlands was fulfilling its obligations under article 9 in conjunction with
articles 2 and 3 of the International Covenant on Economic, Social and Cultural
Rights could become, by way of article 26 of the International Covenant on Clvil
and Political Rights, the object of an examination by the Human Rights Comrmittee.
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The State party submitted thet the question was relevant for the decision whether
the communication was admissihle.

4.3 The State party stressed that it would greatly benefit from receiving an
anaver Z.oim the Human Rights Committee to the que tion mentioned in paragraph 4.2
a ove. "“Since such an answer could hardly be given without gquing intc one aspect
the merites of the case - i.e. the question of the acope of article 26 of the
.ternational Covenant on Civil and Political Rights - the Government would
respectfully request the Committee to join. the question of admissibility to an
examinacion of the merits of the case.”

4.4 1In case the Committee did not grant that request and declared the
communication admissible, the State party reserved the right to submit, in the

courgse of “he proceedings, observations which might have an effect on the question
of admigsibility,

4.5 The State party also indicated that a change of legislation had been adopted
recently in the Netherlande, eliminating article 13, paragraph 1, of WwV, which was
the subje~t of tne author's claim. This is the Act ~ 29 April 1985, S 230, having
1 retroactive effect to 23 December 1984.

4.6 The State porty confirmed that the author had exhausted dowmestic remedies.

5.1 In a memorandum dated 5 July 1985, the author commented on the State party's
gsubmission under rule 91. The main issues dealt with in the ~omments are set out
in paragraphs S.. to $.10 below.

5.2 Firstly, the author stated that in the preambles to the International Covenant
on Economic, Social and Cultural Rights and the International Covenant on Civil and
Political Rights an explicit connection was made between an individual's exercise
of hia civil and political rights and his economic, social and cultural rights.

The fact that those different kinds of rights had been incorporated into two
different covenants did not detract from their interdependence. 1t was striking,
the author submitted, that in the International Covenant on Civil and Political
Rightsa, apart from in article 26, there were specific references on numerous
occasions to the principle of equality or non-discrimination, She listed them as
follows:

article 2, paragraph 1: non-discrimination with reference to the rights
recognized in the Covenant)

article 13: non-diacrimination on the grounda of sex with
reference to tho rights recognized in the Covenant;

article 14: equality befoyre the couria;

article 23, paraqraph 4: equal rights of spouses)

articlo 24, paragraph 1: equal rights of children to protective wmeasures)

article 25: equal right to vote and equal acceas to
and under (c) qovernment service.
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5.3 PFurther, the author stated that article 26 of the Covevant was explicitly not
confined to equal treatment with reference to certain rights, but stipulated a
goneral principle of eguality. It was even regavded as of such iwmportance that
under article 4, paragraph 1, of the Covenant, in a tiwme of public ewergency, the
prohibition of discrimination on the grounda of race, colour, sex, religion orx
gocial origin must be obaserved. In otaer w rds, even in time of public emergency,
the equal treatment of men and women should remain intact. In the procedure to
approve the Covenant it had been assumed by the Netherlands legislative authority,
as tho Netherlands Government wrote in the explanatory memorandum to the Bill of
Approval, that "the provision of article 26 is also applicable to areas otherwise
not covered by the Covenant®. That (undisputed) conclusion was based on the
difference in formulation betwoen article 2, paragraph 1, of the Covenant and of
article 14 of the European Convention on Human Rights on the one hand and

article 26 of the Covenant on the other.

5.4 The author recalled that during the diascussion by the Human Rights Committee,
at ita fourteenth session, of the Netherlands report submitted in compliance with
article 40 o® the Covenant (CCPR/C/10/Add.3, CCPR/C/SR.321, 8R.322, SR.325,
SR.326), it had been assumed ¢, the Netherlands Government that article 26 of the
Covenant also applied in the field of economic, social and cultural rights.

Mr. Olde Kalter had stated, on behalf of the Netherlands Government, that by virtue
of national, constitutional l.w "direct application of article 26 in the area of
goclal, economic and culturai. rights depended on the character of the requlations
or policy for which that direct application was reoquested® (see CCPR/C/SR.1325,
para. 50). 1In other words, in his opinion, article 26 of the Covenant was
applicable to those rights and the only relevart gquestion in terms of internal,
constitutional luw in the Netherlands (sects. 93 and 94 of the Constitution) was
whether in such inatances article 26 we3 self~-executing and could be applied by the
courtyg, He had reqgarded it as gelf-evident that the Netherlands in its
leyislation, among other things, was bound by article 26 of the Covenant. "In that
connection he [Mr. Olde Kalter]) noted that the Government of the Netherlands was
currencly analysing national legislation conrerning discrimination on grounds of
gox of recae". In the observations of the Stute party in the present case, the
author adds, this last point is confirmed.

$.% The author further stated that in varic s national conastitutional systewms of
countries which have acceded to the Covenant, generally formulated principles of
equality could be found which wore also regarded as being applicable in the fleld
of economic, social and cultural rights. Thus, in the Natherlands Conatitution,
partly inspired, the author submitted, by article 26 of the Covenant, a generally
formulated prohibltion of digcrimination (sect. 1) was laid down which was
Irrefutably regarded in the Netherlands as being applicable to economic, social and
cultural rights as well. The only reason, she submitted, why the present issuc¢ had
not been settled at a national level by virtue of section 1 of the Conatitution wan
because the courts were forbidden to test legislation, such as that being dealt
with currently, against the Constitution (sect. 120 of the Congtitution). The
courts, she stated, were allowed to test legislation against self-ersecuting
provisions of international conventions.

5.6 The author submitted that judicial practice in the Netherlar .a haa been

consistent in applying article 26 of the Covenant also in cases where acunomic,
social and cultural rights had been at stake, for example:
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(a) Afdeliny Rechtspraak van de Raad van state (Judlclal bivision of the
Council of State), 29- -1981 G881 L 141-442, This case involved discrimination on
the grounds of sex with reference to housing. An appea. under arcicle 26 of the
Covenant in conjunction with article 11, paragraph 1, of the International Covenant
on Bconomic, Social and Cultural Rights was founded,

(b) Gerechtshof's Gravenhage (Court of Appeal at the Hague), 17 June 1982
NJ 1983, 345 appendix 3. Again with regard to housina; an appeal was made under
article 26 of the Covonant and was granted.

(c) Centrale Raad van Beroep (Central Board of Ay 1), 1 November 1983,
NJCM-Bullotin.

(d) Centrale Raad van Beroep (Central Board of Appeal), 1 November 1983,
NJCM-RBulletin 9-1 (1984) appendix 4. In this case, which constitutes the basis for
the vetition to the Human Rights Committee, the Central Board of Appeal considered
“that article 26 is not applicable only to the civil and political rights which are

tecognized by tha Covenant®. The appeal under article 26 was subsequently rejected
for other reasons.

(@) Board of Appeal, Groningon, 2 May 198%, reg. No. AAW 181-1095
appendix 5. On the basis of article 26 of the Couvenant among other things a

discriminatory provision in the Genoral Disablement Benefits Act was doclaced null
and void,

5.7 The author further submitted that the quoation of equal treatment {n the fleld
of economic. social and cultural rights was not fundamentally adiffarent from the
problam of oquality with regard to freadom to express one's opinion o2 the freedom
of asscclation, in other words with regard to civil and political rightw. Tr» fact
wag, she argued, that in both cases it was not a gqueation of the levael at whizu
social gsecurity had been sot or the degree to which freedow of opinion wag
yuaranteed, but purely and simply whether equal treatment or the prohibition of
dlacrimination was respected. The level of social gecurity did not come within the
scope of the Intornational Covenant on Civil and pPolitical Righis nor waa {t
relevant in a case of unequal treatment. 'tho only relevent question, she
aubmitted, was whether unequal treatmeont was compatible with article 26 of the
Covenant. A contrary interpretation of article 26, the author argued, would turn
that article into a completely superfluous provision, for then it would novw difter
from article 2, paragraph 1, of the Covenant. Consequently, she submitted, such an
interpretation would be incompatible with the text of article 26 of the Covenant

and with the object and purpose of the Covenant as laid down in article 26 of the
preamble.

.8 The author recalled that in its observations the State party had put forward
the quaestion whether the way in which the Netherlands was meeting its commitments
under the International Covenant on Ececonomic, Social and Cultural Rights (via
article 26 »f tho International Covenant on ivil and Political Rights), might be
judged by the Human Rights Committee. The question, she submitted, was based on a
wrong point of departure, and therefore required no answer. The fact was, the
author arqued, that the only question that the Human Rights Committee was required
to anuwei in that case was whethev, ratione materiae, the alleged violation came
under article 26 of the International Covenant on Civil and Political Righta. The
author submitted that that quention must be answered in the affirmative.
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5.9 7The author further recalled that the State party was of the opinion that the
alleged vioiation could also fall under article 9 of the International Covenant on
Economic, Social and Cultural Righta in conjunction with articles 2 and 3 of the
same Covenant. Although that cuestion was not relawint in the case in point, the
author subamiited, it was obvious that certain issues were related to provisiona !n
poth Ccvenants, Although civil and political rights on the one hand and economic
and social and cultural rights on the other had been incorporated for technical
reagons into two different Covenanta, it was a fact, the author submitted, that
those rights were hicl.y interdependent. That interdependence, she argued, had not
only emerged in the preamble to both Covenants, but was also once again underlined
in General Assembly resolutioa 543 (VI), in which it had been decided to draw up
two covenants: “the enjoyment of civic and political freedoms ang of economic,
sncial and cultural rights are intarconnected and interdependent®. The State
party, too, she submitted, had explicitly recognized that interdependence earlier
in the Explanatory Memorandum co the Act of Approval, appendix 1, page g3 "the
draftars of the two “ovenants wanted to underline the parallel nature of the
present international conventions by formulating the preambles in almost entirely
ldentical words. The point is that they have expressed in the preambles that,
although civil rights and political rights on the one hand and economic, social and
cultural rights on the other, have been incorporated into two separate documents,
the enjoyment of ali these rights is essential®. If the State party was intending
to imply that the subject-matter covered by the one covenant did not ceme under tie
other, that wag demonstrably incorrect: even a Summary comparigson of the opening
articles of the two covenants bore withess to the contrary, the author argued.

5,10 In her opinion, the author added, the State party seemed to wish to say that
the Human Rights Committee was not competent to take note of the present complaint
because the matter could also be brought up as part of the supervisory procedure
under the Internaticonal Covenant on Economic, Social and Cultural Rights (see

art. 16-22), Thet ansertion, the author contended, was not valid because the
reporting procedure under the International Covenant on Economic, Social and
Cultural Rights could not be regarded as "anotherx procedure of international
investigation or settlement” in the sense of article 5, paragraph 2 (a) of the
Optional Protocol.

6.1 Before considering any <laims contained in a communication, the Human Rights
Committee must, in accordance with rule 87 of its provisional rules of procedure,
decide whether or not it is admissible under the Optional Protocol to the Covenant.

6.2 Article 5, paragraph 2 (a), of the Optional Protocol precludes the Cunmittee
from considerinyg a communication if the same matter is being examined under another
srocedure of international investigation or settlement. In this connection the
Committec observes that the examination of State reports, submitted under

article 16 of the International Covenant on Econowic, Social and Cultural Rights,
does not, within the meaning of article S, paragraph 2 (a), constitute an
examination of the "same matter” as a claim by an individual submitted to the
Human Rights Committee under the Optional Protocol.

6.3 The Committee further observes that a claim submitted under the Optional
Protocol concerning an alleged breach of a provision of the International Covenant
on Civil and Political Rights, cannot bz declared inadmissible solely because the
facts also relcte to a right protected by the Intecrnational Covenant on Economic,
Social and Cultural KRights or any other international inatrument. The Committee
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need only test whether the allegation relates to a breach of a right protected by
the International Covenant on Civil and Political Righta,

6.4 Article S, paragraph 2 (h), of the Cptional Protocol precludes the Committee
from coneldering a communication unless domestic remedies have been exhauated. The

parties to the present communication agree that domestic remedies have been
exhausted.

6.5 With regard to the State party's inquiry concerning the scope of article 26 ot
the International Covenant on Civil and Political Rights, the Committee did not
consider it neceassary to pronounce on its scope prior to deciding on the
admisaibility of the communication. However, having regard to the State party's
stacement (para. 4.4 above) that it regserved the right to submit further
obgervations which might have an effect on the question of the admissibility of the
case, the Committee pointed out that it would take into account any further
obgervations received on the matter.

7. On 25 October 1985, the Human Rights Committee therefore decided that the
communication was admissible. In accordance with article 4, paragraph 2, of the
Optional Protocol, the State party was requested to submit to the Committee, within
gix months of tho date of transmittal to it of the decision on admisasibility,
written explanations or gtatements clarifying the matter and the mecasures, if any,
that might have been taken by it,

8.1 In its submission under article 4, paragraph 2, of the Optional Protocol,
dated 22 May 1986, the State party again objected to the admissibility of the
communication, reiterating the arguments advanced in itg submission of 29 May 1985,

8.2 In discussing the merits of the case, the State party elucidates firsot the
factual backqground an follows:

*When Mrs. Broeks applied for WWV benefits in February 1980, soction 13,
subgection 1 (1), was still applicable. This section laid down that
WWV benefits could not be claimed by those married women who were neither
breadwinners nor permanently separated from their husbands. ‘The concept of
'breadwinner' as referred to in gection 13, gubsection 1 (1), of wWWV was of
particular significance, and was further amplified in statutory instruments
baged on the Act (the last relevant instrument being the ministerial decree of
S April 1976, Netharlands Government Gazette 1976, 72). Whether a married
woman was deemed to be a breadwinner depended, inter alia, on the absolute
amount of the family's total income and on what proportion of it was
contributed by the wife. That the conditions for granting bencfits laid down
in section 13, subsection 1 (1), of WWV applied solely to married women and
not to married men is8 due to the fact that the provision in question
corresponded to the then prevailing views in soclety in goneral concerning the
roles of men and women within marriage and society. Virtually all married men
who had joby could be regarded as their family's breadwinner, so that it wao
unnecoedgary to check whether they met. this criterion for the granting of
benefits upon becoming unemployed. These views have gradually chuanged in
later yoars. This agpect will be further discussed below (see para. 8.4).

"The Netherlands is a member State of the European Economic

Community (FEC). On 19 Decoember 1978 the Council of the European Communities
fgsued a directive on the progressive implementation of the principle of
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equal treatment for wmen and women in wmatters of social security (79/7/EEC),
giving wember States a period of six years, until 23 becember 1984, within
which to make any amendments to legislation which wmight be neceasary in order
to bring it into line with the directive. Purguant to thia directive the
Netherlands Government examined the cciterion for the granting of benefits
laid down in section 13, subscction 1 (1), of WWVv in the light of the
principle of egual treatment of men and women and in the light of the changing
rnle patterns of the saexee i the years since about 1860,

*“Since it could no longer be assumed as a matter of courge in the early
19809 that married men with jobs should always be regarded as 'breadwinners’',
the Netherlands amended section 13, subgection 1 (1), of WWV to meet its
obligations under the EEC directive. The amendment consisted of the deletion
of section 13, subsection 1 (1), with the result that it became possible for
married women who were not breadwinners to claim WWV benefits, while the
duration of the benefits was reduced for poople aged under 35,

"In view of changes in the status of women - and particularly married
women - in recent decades, the failure to award Mrs. Droeks WWV benefits in
1979 is oxplicable in historical terms. If she were to apply for such
benefitvs now, the result would be different.”

8.3 with regard to the scope of article 26 of the Covenant, the State party
argues, inter alia, as follows:

"The Netherlands Government takes the view that article 26 of the
Covenant does entall an obligation to avoid discerimination, but that this
article can only be invoked under the Optional Protocol to the Covenant in che
sphere of civil and political rights, not necessarily limited to thege civil
and political rights that are embodied in the Covenant. The Government could,
for inastance, envisage the admissibility under the Optional Protocol of a
complaint concerning discrimination in the field of taxation. But it cannot
accept the admissibility of a complaint concerning the enjoyment of economic,
social and cultural righta. The latter catagory of rilghts is the object of a
separate United Nationos Covenant. Mra. Broeks' complaint relates to rights in
the ophera of goclal security, which fall under the the International Covenant
on Economic, Sociel and Coltural Rights., 7 ticles 2, 3 and 9 of that Covenant
are of particular relevance here. That Covenant han 1itg own gpecific syatem
and its own specific organ for iaternational monltoring of how States parties
meet their obligations and deliberately does not provide for an individual
complaints procedure.

"The Government considers it incowmpatible with the aiws of both the
Covananto and the Optional Protocol that an individual complaint with respect
to the right of social security, ao referred to in article 9 of the
International Covenant on Beonomic, Soclal and Cultural Rights, could be dealt
with by the Human Rights Committec by way of an individual complaint under the
Optional Protocol based on article 26 of the International Covenant on Civil
and Political Rights.

"The Netherlandas Government reports to the Economic and Soclal Council on
matters concerning the way it is fulfilling its obligations with respect to
the right to social security, in accordance with the relevant rules of the
International Covenant on Economic, Social and Cultural Rightsg ...
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“Should the Human Rights Committee take the view that article 26 of the
International Covenant on Civil and prolitical Rights ouyght to bhe interpreted
more broadly, thus that this article is applicable to ~omplaints concerning
dlecrimination in the field of social security, the Government would observe
that in that case article 26 must also be interpreted in the light of other
comparable United Nations conventions laying down obligations to combat and
ellminate discrimination in the field of economic, social and cultural
cights. The Government would particularly point to the International
Convention on the Elimination of All Forms of Racial Discrimination and the
Convention on the Elimination of All Forms of Discrimination against Women.

"If article 26 of the International Covenant on Civil and Political
Rights were deemed applicable to complaints concerning discriminatory clements
in national legislation in the field of those conventions, this could surely
not be taken to mean that a State party would be required to have eliminated
all possible discriminatory elements from its legislation in those fields at
the time of ratification of the Covenant. Years of work are required in orde:
to examine the whole complex of national legialation in search of
discriminatory elements, The search can never be completed, either, as
distinctions in legislation which are justifiable in the light of social views
and conditions prevailing when they are first made may becowe disputable as
changes occur in the views held in soclety. ...

"If thoe Human Rights Committee ghould decide that article 26 of the
International Covenant on Civil and Political Rights entails obligations with
ragard to legiolation in the economic, social and cultural field, such
obligations could, in thre Govarnment's view, not comprigse more than an
obligation of States to subjact national legislation to poriodic examination
after ratification of the Covenant with a view to seeking out discriminatory
alements and, if they are found, to progressively taking meagures to eliminate
thom to the maximum of the State's available resources. Such examinations are
under way in the Nethorlands with rvegard to various aspects of discrimination,
including discrimination betwoen men and women,®

8.4 With regard to the principle of oquality laid down in article 26 of the
Covenant in rolation to section 13, gubsoction 1 (1), of WWV in its unamended form,
the State party explains the legislative history of WWV and in particular the
gocial Justificatlon of the “"broadwinner® concept at the time the law wao drafted.
The State party contends that, with the "broadwinner® concept, *"a proper balance
was achioved botweon the limited availability or public funds (which mukes it
necessary to put them to limited, well-conusidered and selective use) on the oneo
hand and the Government's obligation to provide socisel security on the other. The
Government does not accept that the ‘'breadwinner' concept as such wag
‘discriminatory' in the sense that equal cauen were treated in an unequal way by
law.” Morcover, it is arqued that tho provisions of WWV "are based on reasonable
gocial and economic considerations which are not discriminatory in origin, The
restriction maklng the provision in question inapplicable to men was ingpired not
by any desire to digcriminate in favour of men and aqainot women but by the de
facto social and economic situation which existed at the time when the Act was
pasoed and which would have made it pointlesu to declare the provision applicable
to men. At the time when Mru. Broeks applied for unemployment benefits the de
facto aituation was not esuentially difforent. There was therefore no violation of
article 26 of the Covenant. This ia not altered by the fact that a new social
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trend has been growing in recent years, which hau wade it undeairable for the
proviaion to remain in force in the present social context.”

8.5 with reference to the decision of the Central Board of Appeal of
26 Novewber 1983, which the author criticizes, the State party conterds that:

"The observation of the Central Board of Appeal that the Covenants anp loy
different international control systema ia highly relevant. Not only do
parties to the Covenants report to different United Nations bodies but, above
all, there is a major difference between the Covenants as reqards the
possibility of complaints by States or individuals, which exists only under
the International Covenant on Civil and Political Rights. The contracting
parties deliberately chose to make this difference in international monitoring
dyatems, because the nature and substance of social, economic and cultural
rights make them unsuitable for judicial review of a complaint lodged by a
State party or an individual."

9.1 In her comments, dated 19 June 1986, the author reiterates that "article 26 17
the Covenant is explicitly not confined to equal treatment with reference to
certain rights, but stipulates a general principle of equality.”

9.2 With regard to the State party's argument that it would be incompatible with
the aims of both the Covenants and the Optional Protocol if an individual complaint
with respect to the rights of social security, as referred to in article 9 of the
International Covenant on Bconomic, Social and Cultural Rights could be dealt with
by the Human Rights Committee, the author contends that this argument is
{11-founded, because she is not complaining about ithe level of social security or
other issues relating to article 9 of the International Covenant on Bconomic,
Social and Cultural Rights, but rather she claims to be a victim of unequal

treatment prohibited by article 26 of the International Covenant on Civil and
Political Rights.

9.3 The author further notes that the State party “scems to admit implicitly that
the provisions of the Unemployment Benefits Act wero contrary to article 26 at the
time when {she) applied for unemployment benefits, by stating that the proviaiona
in question in the meantime have been amended in a way compatible with article 26
of the International Covenant on Civil and Political Rights,

10. The Human Rights Committee has considered the present communication in the
light of all information made available to it by the parties, as provided in

article 5, paragraph 1, of the Optional Protocol. The facts of the case are not in
dispute.

11. Article 26 of the Co anant on Civil and Political Rightso provides:

*All persons are egual pefore the law and are entitled withouv any
discrimination to the equal protaction of the law. In this regpect, the law
shall prohibit any discrimination and guarantee to all pergora aqual and
effective protection against discrimination on any ground such as race,
colour, sex, lanquage, religion, political or oth¢ * opinion, national or
social origin, property, birth or other status.®

12.1 The State party contends that there is considerable overlapping of the
provisions of article 26 with the provisions of article 2 of the International
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Covenant on Economic, Social and Cultural Righta. The Committee is of the view
that the International Covenant on Civil and Political Righte would still apply
even if a particular su“ject-matter is referred to or covered in other
international instruments, for example, the International Convention on the
Elimination of All Forms of Racial Discrimination, the Convention on the
Elimination of All Formo of Discrimination against Women, or, as in the present
case, the International Covenant on Economaic, Social and Cultural Rights.
Notwithastanding the interrelated drafting history of the two Covenants, it remains
necesgary for the Committee to apply fully the terme of the International Covenant
on Civil and Political Rights. The Comrlttee observes in this connection that the
provisions of article 2 of the International Covenant on Economic, Social and
Cultural Rights do not detract from the full application of article 26 of the
International Covenant on Civil and Political Rights,

12.2 The Committee has also examined the contention of the State party that
article 26 of the International Covenant on Civil and Political Righta cannot be
invoked in respect of a rignt which is specifically provided for under article 9 of
the Internaticnal Covenant on Economic, Social and Cultural Rights (social
gsecurity, including social insurance). In so doing, the Committee has perused the
relevant travaux préparatoires of the International Covenant on Civil and Political
Rights, namely, the summary records of the discussions that took place in the
Commission on Human Rights in 1948, 1949, 1950 and 1952 and in the Third Committae
of the Gencral Assembly in 1961, which provide a "supplementary means of
interpretation® (art. 32 of the Vienna Convention on the Law of Treaties a/). The
discusgions, at the time of drafting, concorning the quostion whether the scope of
article 26 extended to rights not otherwise guaranteed by the Covenant, were
{nconclusive and cannot alter the conclusion arrived at by the ordinary means of
interpretation referred to in paragraph 12.3 below.

12.3 For the purpose of determining the ocope of article 26, the Committee has
taken into account the "ordinary meaning® of cach element of the article in its
context and in the light of its object and purpose (art. 31 of the Vienna
Convantion on the Law of Treaties). The Committee begins by noting that article 26
does not merely duplicate the quarantees already provided for in article 2. It
derives from the principle of equal protection of the law without discrimination,
as contained in article 7 of the Universal Declaration of Human Rights, which
prohibits discrimination in law or in practice in any field regulated and protacted
by public authorities. Article 26 is thus concerned with the obligations imposed
on States in regard to their legislation and the application thereof.

12.4 Although article 26 requires that leyiolation should prohibit discrimination,
it doos not of itself contain any oblic ~ion with respect to the matters that may
be provided for by legislation. Thus .00 not, for example, require any State
to enact legislation to provide for soc: 1 security. However, when such
legislation is adopted in the oxercise of a State's soveraeign power, then such
loegislation must comply with article 26 of the Covenant.

12.5 The Committee observes in this connection that what is at iseue is not
whether or not social security should be prograssively established in the
Notherlands but whether the leqgislation providing for social security violates the
prohibition against discrimination contained in article 26 of the International
Covenant on Civil and Political Rights and the quarantee given therein to all
persons regarding equal and effective protection against discrimination.
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13. The right to eguality before the law and to egual protection of the law
without any discrimination does not make all differences of treatment
disoriminatory. A differentiation based on reagonable and objective criteria does
not amount to prohibited diascrimination within the meaning of arti:xle 26.

14. It therefore remains for the Committee to determine whether the
differentiation in Netherlands law at the time in question and as applied to

Mrs. Broeks constituted discrimination within the meaning of article 26. The
Committee notes that in Netherlands law the provisiona of articles 84 and 85 of the
Netherlands Civil Code impose equal rights and obligatioins on both apouses with
regard to their joint income. Under section 13, gubsection 1 (1), of the
Unemployment Benefits Act (WWV), a married woman, in order to receive WWV benefits,
had to prove that she was a "breadwinner® = a condition that did not apply to
married men. Thus a differentiation which appears on one level to be one of atatus
is in fact one of sex, placing married women at a disadvantage compared with
married men. Such a differentiation is not reasonable; and this seems to have been
effectively acknowledged even by the State party by the enactment of a change in
the law on 29 April 1985, with retroactive effect tc¢ 23 December 1984 (see

para. 4.5 above).

15. The circumstances in which Mrs. Broeks found herseclf at the material time and
the application of the then valid Netherlands law made her a victim of a violation,
based on gex, of artiecle 26 of the International Covenant on Civil and Political

Rights, because she was denied a social security beneiit on an equal footing with
men,

16. The Committee notas that the State party had not intended to discriminate
against women and further notes with appreciation that the discriminatory
provisions in the law applied to Mrs. Broeks have, subsequently, been elimirated.
Although the State party has thus taken the necessary measures to put an and to the
kind of discrimination sguffered by Mrs. Brooks at the time complained of, the
Committee is of the view that the State party should offer Mrs. Brocks an
appropriate remedy.

Notaeg

a/ United Nations, Juridical Yearbook 1969 (United Nations publication,
Sales No. E.71.V.4), p. 140,

~-150-



C. Communication No. 18071984, L, G. Danning v. the Nethorlandg
(Views adopted on 9 April 1987 at the twenty-ninth session)

Submicted bys Y. G, banning (represented by legal counsel)

Alleged victims the author

State party concerned: the Netherlanda

Date of communication: 19 July 1984

vate of decision on admisoibilitys 25 October 1945

The Human Rights Committee emtablished under article 28 of the International
Covenant on Civil and Political Rights:

Meeting on 9 April 1987;

Having concluded its consideration of communication No. i80/1984 gubmitted to
the Committee L. G. Danning undor the Optional Protocol to the
International = .venant on Civil and Political Rights)

Having taken into account. all wrirten tnformation made availablce to it by the
author of the communication and by the Stato party concerned;

adopts the followings

VIEWS UNDER ARTICLE %, PARAGRAPH 4, OF THI OPTIONAL PROTOCOL,

1. The author of tha communication (initial letter dated 19 July 1984 and
subgoquant letters dated 13 August 1984, 8 Jaly 1985 and 25 June 1986) '

Ilumdwig Guataaf Danning, a Notherlandr: citizon born {n 1960, He {n vepronented hy
legal counsiel.

2.1 The author claimo to be a victim of a violation by the Governmont of the
Netherlands of arcticle 26 in conjunction with article 2, paraqraph 1 of the
International Covenant on Civil and Political kightga.

2.2 He stateos that, an a consoequence of an automobile acclident in 1979, he bacamo
diasabled and confinod to a whaelchair., During the first year aftor the accldant he
recaeivad paymentg from his employer's insurance) after the firat year, paywents
wore received under another insurance programme for employeon who have baun
medically declared unfit to work. This programme provides for higher paymentn to
married beneficliaries. Tho author claims that aince 1977 he has beon enqaged to
Miso Esther Verachuren and that they live togethor in common-law mareiage.
Therefore he maintaing that he should be accorded inaurance bonetits as a married
man and not as a single pergon. Such benefitn, however, have hoen denfed to him
and he has taken the case to the competent instances in the Netherlanda. The Raad
van Beroep in Rotterdam (an organ dealing with administrative appeals in aemployment
issuesa) held in 1981 that hiuv claim was ill-founded; he subsequently appealed to
the Centrale Raad van Beroep in Utrecht, which in 1983 contfirmed the decisfion of
the lower inntance. He claims that this appeal exhaunted domestic remedios,
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2.3 7The same matter has not been submitted for examination to any other procedurce
of international investigatior .o settloment.

- By its dexiaion of 16 October 1984, the Working Group of the Human Righta
Committee transmitted the communication under rule 91 of the provisional rules of
procedure, to the State party concerned, requesting information and obaoervations
relevant to the question of admisgibility of the communication.

4.1 1In its submission dated 9 May 1985 the State party underlined, inter alia,
that:

(a) ®“The principie that elements of discrimination in the realization of the
right to social secu. ity are to be eliwminated is embodied in article 9 in
conjunction * "“th articles 2 and 3 of the International Covenant on Economic, Social
and Cultural (ighta")

(b) "The Government of the Kingdom of the Netherlands has accepted to
implement this principle under the terms of the International Covenant on Economic,
Social and Cultural Rights. under these terms, States parties have uncortaken to
take steps to the maximum of their avullable r~sources with a view to achieving
progressively the full realization of the rights recognized in that Covenant
(art. 2, para. 1)";

(¢}  "“The process of gradual realization to the maximum of o:z2ilzabkle resources
is well on its way in the Netherlands. Remaining elowents of discrimination in the
real1zation of the rights ace being and will be gradually eliminated";

(d) "The International Covenant on Beconomic, Soclal and Cultural Rights has
established its own system for international control of the way in which
States parties are fulfilling their obligations, To this end States parties have
undertaken to gubmit t» the Economic and Social Council reports on the measure:s
they have adopted and the progress they are making. The Government of the Kingdom
of the Netheriands to this erd submitted its first repout in 1983",

4.2 The State party then posed the question whether the way in which the
Netherlands was fulfilling its obligations under article 9 in conjunction with
articles 2 and 3 ot the International Covenant on Eccnomic, Social and Cultural
Rights could become, by way of articie 26 of the International Covenant on Civil
and Political Rights, tlLe obiect of an examination by the Human Rights Committee.
The State party submitted that that question was relevant for the decision whether
the communicration was admisaible.

4.7 The State party stressed that it would greatly benefit from recejving an
anst 2¢ from the Human Rights Committee to t.e question mentioned in paragraph 4.2
above. "Since such an anawer could hardly be given without going into one aspect
of the nerits of the case - i.e., the question of the scope of article 26 of the
International Covenant or. Civil and Pclitical Righ*s - the Gover:i .ent would
respectfully ; equest the Committee to join the question of admisaibility to an
examination of the meriis of the case.'

4.4 In case the Committee did not grant that request ard declared the
communication admissible, the Ctate party resecrved vhe right to gubmit, in the
courge of the proceedings, observations which might have an effect on the question
of admigsibility,
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4.% ‘The State party confirmed that the author ha¢ exhausted domestic rvemedies.

5. commenting on the State party's submission under rule 91, the author, in a
letter dated 8 July 1985, contends that the fact that the Internationcl Covanant on
¥eonomic, Social and Cultural Rights orliges the Governments of the States parties
to eliminate discriminatior in their system of gocial security, does not mean that
thee individuals of the State parties which are also parties to the Optionai
Protocol to the International Covenant on Civil and Political Rights are precluded
from having recourse to the Human Rights Committee in case of a violation of any
right set forth in the latter Covenant that at the same time constitutes
discriminacion in the exercise of a social secuvity right,

€.1 Before considering any claims contained in a communication, the Human Righta
Committee must, in accordance with rule 87 of its prcvisional rules of procedure,
decide whether or not it is admissible under the Ootional Protocol to the Covenant.

6.2 Article 5, paragraph 2 (a), of the Op*ional Protocol precludes the Committee
from considering a communication if the same matter is being examined under anothc:
procedure of international investigation or settlement. 1In this connection the
Committee¢ obgerves that the examination of State roporta, submitted under

article 16 of the International Covenant on Economic, Social and Cultural Rights,
does not, within the meaning of article 5 (2) (a), constitute an examination of the
“game matter® as a claim by an individual submitted to the Human Rights Committee
under the Gptional Protocol.

6.3 The Committece further observes that a claim submitted under the Optional
Protocul concerning an alleqged breach of a provigsion of the International Covenant
on Civil and Political Rights is not necaessarily incompatible with the pr.ovisions
of that Covenant .see art. 3 of the Optional Protocol), because the facts alsgo
relate to a right protected by the International Covenant on Kconomic, Social and
Cultural Rights or any other international instrument. It still had to be tested
vhether the alleqed breach of a right protected by the International Covenant on
ivil and Political Rights was borne out by the facts.

6.4 Article 5, paragraph 2 (b), ot the Optional Protocol precludes the Cumittee
from considering a communication unless domestic remedies have been exhausted. The

parties to the present communication agree that domestic remedies have beean
exhausted.

6.5 With regard to the State party's i{aguiry concerning the scope of article 26 of
the International Covenant ~n Civil and Political Rights, the Committee did not
consider it necessary to pr wcunce on its acope prior to deciding on the
admispibility of the communication. However, having rega.d to the State party's
atatement (para. 4.4 above) that it reserved tha right to submit further
obgervations wh.ch might have an effect on the question of the admisaibility of the
case, the Committee pointed out that it would take into account any furthe:
obgervations received on the matter.

7. On 25 October 198% the Human Rights Committee therefore decided that the
commnication was admisaible. In accordance with article 4, paragraph 2, of the
Ootional Protocol, the State party was requeated to submit to the Committee, within
s8ix months of the date of transmittal to it of the decision on admisasibility,

written explanations or atatements clarifying the matter and the measures, if any,
thaw. might have been taken by it.
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8.1 In its submission under article 4, paragiaph 2, of the Optional Protocol,
dated 20 May 1986, the State partv aqaln objected to the admigsibility of the
comwunication, reiterating the arguments advanced in its submission of 29 May 1985,

8.2 In dilscussing the merits of the case, the State party elucidates first the
factual background and the reclevant legislation as followss

"Paragraph 2.2 of the Human Rights Committee's decision of 23 July 198%
gets forth the events prior to Mr. Danning's complaint. The facts of the case
need to be stated more precisely. After the accident, M¢. Danning received
benefit under the Sickness Benefits Act (2W), which wag supplemented by his
employer, As from 14 July 1980 he receivad disablement benefit in accordance
with the General Divablement Benefits Act (AAW) and the Disability
Ingurance Act (WAO). This benefit was supplemented by payments made in
accordance with the General Assistance Act (ADW).

"To obtain a clear picture of the prosent matter it is important to
conaider the regulations for disability for work in the Netherl wnmda. Bmployed
persons pay contributions, based on their income, towards various forms of
social insurance. The most important of theae in the pregent case are the
Sickneuss Benefits Ac: (ZW), the Disability Insurance Act (WAO) and the Goneral
Digsablement Benefits Act (AAW). If the employee falis {11, he can reccive
penefit equivalent to 70 per cent of his most recent income (up to a yearly
income + £. 60,000) for a period of up to one year un 2 ZW. The cmployer
will in most cases contribute the remnaining 20 per cent of the emn.oyee's
incoime. If the employ2e romaing i1l for more than one year, sickness bhenef it
is replaced by payments made under the provisions of AAW and WAO.

"AAW is a basic payment for (long-term) disability and is linked to the
minimum subsistence income as defined in the Netherlands. Persons who were in
full-time employment prior to becoming disabled qualify in the first instance
for a standard payment, basecd on what is termed the ‘buase Fiyase

*In the case of total disability, the base figure will give a payment
equivalent to 70 per cent of the current net statutory minimum wage. Only
married people with a dependent spouse and unmarried people with one or more
depandent children wmay qualify for an increase of the bage figure by 1% to
30 per cent, depending on the amount of the insured porson's own income
(art. 10 AAW). ‘'Married person' ia defined in such a way aa to exclude
unmarried cohabitants.

"This rather complicated system, involving two different Acts concerning
ilsablement, can be explained in higtorical terms. WAO dates from
18 February 1967 and AAW from 1) December 1975. The introduction of AAW
(which unlike WAO was not restricted to employees, but also included the
sult-employed) meant that WAO (which was usually higher than AAW) acquired the
function of a supplementary payment.

“In the case of partial disability or part-time employment, AAW and WAO
paymentg arc reduced proportionately. If the payment calculated in this way
i Less than the official subuistence level, it can be supplemented by a
(partial) payment under the provigsions of thoe Goneral Asuistance Act (ABW),
which contains requlations on the minimum subsistenze income. The size of
payments made under the provisions of ABW {a algo linked cvo the net minimum
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wage. Unlike both AAW and WAO, ABW takes account of the financial position
and income of the recipient's partner.

"This complicated system will in fact probably be discontinued in the
near future. For some time now, the Netherlands Government has been planning
to simplify the social security system, partly with a view to eliminating
complaints of unequal treatment of recipients. To this end the Government put
a package of proposed reform legislation before the Lower House in 1985, The
Bill is currently going through parliament. Important changes will be made to
AAW and WAQ. There will be a single Disablement Benefits Act, and the
‘base figure' system of AAW will disappear.

"It will be replaced by a Supplementary Benefits Act, which will provide
for supplementary payments in cases where the basic payment is less than the
official minimal subsistence income. 1In the course of drafting this new
legislation, the guestion whether married people and unmarried cohabitants
will be accorded equal treatment, and if so to what extent, will be examined.

"Mr. Danning submitted that he was in receipt of a supplementary payment
under the provisions of ABW. This payment is apparently made because the
AAW/WAD payment is below the official subsistence level.

"The AAW payment made to Mr, Danning, who at the time of applying was
cohabiting with his girl-friend, was based on the general base figure and not
on the higher, married person's base figure. 1In fact it would make no
difference to the total payment made to Mr. Danning if the AAW payment were to
be calculated using the married person's base figure. This is because he
lives with his girl-friend and therefore receives a supplementary family
allowance under the provisions of ABW, which brings his total social security
payment up to the same level (i.e., the net minimum wage) as an AAW payment
based on the married person's base figure. Since Mr. Danning is in receipt of
a supplementary allowance under ABW, the Netherlands Government is of the
opinion that the difference between ABW and AAW in respect of the partner's
financial position and income is not a factor in the present case. The
conclusion is therefore that Mr. Danning‘'s complaint is based purely on
considerations of principle.”

8.3 With regard to the scope of article 26 of the International Covenant on Civil
and Political Rights, the State party argues, inter alia, as follows:

"The Netherlands Government takes the view that article 26 of the
Covenant does entail an cobligation to avoid discrimination, but that this
article can only be invoked under the Optional Protocol to the Covenant in the
sphere of civil and political rights, not necessarily limited to those civil
and political rights that are embodied in the Covenant. The Government could,
for instance, envisage the admissibility under the Optional Protocol of a
complaint concerning discrimination in the field of taxation. But the
Government cannot accept the admissibility of a complaint concerning the
enjoyment of economic, social and cultural rights. The latter category of
rights is the object of a separate United Nations convention. Mr. Danning's
complaint relates to rights in the sphere of social security, which fall under
the International Covenant on Economic, Social and Cultural Rights.

Articles 2, 3 and 9 of that Covenant are of particular relevance here. That
Covenant has its own specific system and its own specific organ for
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international monitoring of how Statcs parties meet their obligations and
deliberately does not provide for an individual complaints procedure.

"The Government considers it incompatible with the aims of both the
Covenants and the Optional Protocol that an individual complaint with respect
to the right of social security, as referred to in article 9 of the
International Covenant on Civil and Political Rights, could be dealt with by
the Human Rights Committee by way of an individual complaint under the
Optional Protocol bhased on article 26 of the International Covenant on Civil
and Political Rights,

"The Netherlands Government reports to the Economic and Social Council on
matters concerning the way it is fulfilling its obligations with respect to
tre right to social security, in accordance with the relevant rules of the
International Covenant on Economic, Social and Cultural Rights ...

"Should the Human Rights Committee take the view that article 26 of the
International Covenant on Civil and Political Rights ought to be interpreted
more broadly, thus that this article is applicable to complaints concerning
digscrimination in the field of social security, the Government would observe
that in that cagse article 26 must also be interpreted in the light of other
comparable United Nations Conventions laying down obligations to combat and
eliminate discrimination in the field of economic, social and cultucal
rights. The Government would particularly point to the Internacional
Convention on the Elimination of All Forms of Racial Discrimination and the
Convention on the Elimination of All Forms of Discrimination against Women.

“If article 26 of the International Covenant on Civil and Politica)
Rights were deemed applicable to complaints concerning discriminatory elements
in national legislation in the field of those conventions, this could surely
not be taken to mean that a State party would be required to have eliminated
all pogsible discriminatory elements from its legislation in those fields at
the time of ratification of the Covenant. Years of work are required in order
to examine the whole complex ¢f national legislation in search of
digcriminatory elements. The search can never be completed, either, as
distinctions in legislation which are justifiable in the light of social views
and conditions prevailing when they are first made may become disputable as
changes occur in the views held in society ...

"If the Human Rights Committee should decide that article 26 of the
International Covenant on Civil and Political Rights entails obligations with
regard to legislation in the economic, social and cultural field, such
obligations could, in the Govornment's view, not comprise more than an
obligation of States to subject national legislation to periodic examination
after ratification of the Covenant with a view to secking out discriminatory
clements and, if they are found, to progressively taking measures to eliminate
them to the maximum of the State's availablo regourcea. Such examinations are
under way in the Netherlands with regard to various aspects of discrimination,
including discrimination between men and woman.

"It the Human Rights Committee accepis the above congiderations,
Mr. Danning's claim that the Netherlands bas violated article 26 of the
Covenant geemn to be ill-founded.”
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8.4 With regard to the concept of discrimination in article 26 of the (ovenant,
the State party explains the distinctions made in Dutch law as follows:

"In the Netherlands, the fact that people live together asa a married or
unmarried couple has long been considered a relevant factor to which certain
legal consequences may be attached. Persons living together as unmarried
cohabitants have a free cholice of whether or not to enter into marriage,
thereby making themselves subhject either to one set of laws or to another.
The differencas between the two are considerable; the cohabitation of married
persons is subject to much greater legal regulation than is the cohabitation
of unmarried persons, A married person is, for example, obliged to provide
for his or her spouse's maintenance; the spouse is also jointly liable for
debts incurred in respect of common property; a married person also requires
the permission or co-operation of his or her spouse for certain undertakings,
such as buying goods on hire purchase which would normally be considered a
part of the household, transac.ions relating to the matrimonial home, etc.
The Civil Code contains extensive requlations governing matrimonial law
concerning property. The legal consequences of ending a marriage by divorce
are also the subject of a large number of provisions in the Civi) Code,
including a provision allowing the imposition of a maintenance allowance
payable to the former spouse. The law of inheritance, too, ‘s totally geared
to the individuals' formal status. The Governm:nt cannot accept that the
differences in treatment by the Netherlands law, described above, between
married and unmarried cohabitants could be considered to be 'discrimination'
within the legal meaning of that term under article 26 of the Covenant. There
is no question of 'equal cases' being treated dilferently under the law.
There ia an objactive juatification for the differences in the legal nosition

of married and unmarried cohabitants, provided for by the Nethezlands
legislation.,"

9, In his comments, dated 25 June 1986, the author welcomes the forthcoming
changes in the General Disablement Benefits Act (AAW) and the Disability Insurance
Act (WAO), mentioned in tha State party's submission. However, he notes that while
he understands that it is not possible for the Nether lands Government to bring into
effect immediately all desired changes to the exi~ting laws, "individuals should
not suffer as a consequence of not bhein, able to benefit from proposed changes in
the legislation which are about to affaect their situation." He claims that the
exiytiny law is "clearly discriminatory” and that article 26 of the Covenant
applies because the differentiation between muarried and unmarried couples is
discrimina.ory in itself.

10. The Human Rights Committee has considered the present communication in the
light of all information made available to it by the parties, as provided in

article S5, paragraph 1, of the Optional Protocol. The fuactsa of the case are not in
dispute.

L1. Article 26 of the International Covenant on Civil and Political Rights
provides:

"All persons are enal before the low and are entitled without any
discrimination to the equal protection of the law. In this respect, the law
shall prohibit any discrimination and guarantee to all persons esqual and
effective protection againat discrimination on any ground such as race,
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colour, sex, language, religion, political or other opinion, national or
social origin, property, birth or other status.”

12.1 The State party contends that there is considerable overlapping of the
provisions of article 26 with the provisions of article 2 of the International
Covenant on Economic, Social and Cultural Rights. The Committee is of the view
that the International Covenant on Civil and Political Rights would still apply
even if a particular subject-matter is referred to or covered in international
instruments, for example, the International Convention on the Elimination of all
Forms of Racial Discrimination, the Convention on the Elimination of All Forms of
Discrimination against Women, or, as in the present case, the International
Covenant on Economic, Social and Cultural Rights. Notwithstanding the interrelated
drafting history of the two Covenants, it remains necessary for the Committee to
apply fully the terms of the International Covenant on Civil and Political Rights.
The Committee observes in this connection that the provisions of article 2 of the
International Covenant on Economic, Social and Cultural Rights do not detract from

the full application of article 26 of the International Covenant on Civil and
Political Rights.

12.2 The Committee has also examined the contention of the State party that
article 26 of the International Covenant on Civil and Political Rights cannot be
invoked in respect of a right which is specifically provided for under article 9 of
the International Covenant on Economic, Social and Cultural Rights (social
security, including social insurance). 1In so doing, the Committee has perused the
relevant travaux préparatoires of the International Covenant on Civil and Political
Rights, namely the summary records of the discussions that took place in the
Commission on Human Rights in 1948, 1949, 1950 and 1952 and in the Third Committee
of the General Assembly in 1961, which provide a "supplementary means of
interpretation” (art. 32 of the Vienna Convention on the Law of Treaties a/). The
discussions, at the time of drafting, concerning the question whether the scope of
article 26 extended to rights not otherwise guaranteed by the Covenant, were
inconclusive and cannot alter the conclusion arrived at by the ordinary means of
interpretation referred to in paragraph 12.3 below.

12.3 For the purpose of determining the scope of article 26, the Committee has
taken into account the "ordinary meaning" of each element of the article in its
context and in the light of its object and purpose (art. 31 of the Vienna
Convention on the Law of Treaties). The Committee begins by noting that article 26
does not merely duplicate the guarantees already provided for in article 2. It
derives fiom the principle of egual protection of the law without discrimination,
as contaired in article 7 of the Universal Declaration of Human Rights, which
prohibits discrimination in law or in practice in any field regulated and protected
by public authoritics. Article 26 is thus concerned with the obligations imposed
cn States in regard to their legislation and the application thereof.

12.4 Although article 26 requires that legislation should prohibit discrimination,
it does not of itself corntain any obligation with respect to the matters that may
be provided for by legislation. Thus it does not, for example, require any State
to enact legislation to provide for social security. However, when such
legislation is adopted in the exercise of a State's sovereign power, then such
legislation must comply with article 26 of the Covenant.

12.5 The Committee observes in this connection that what is at issue is not

whether or not social security should be progressively established in
the Netherlands but whether the legislation providing for social security violates
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the prot ibition against discrimination contained in article 26 of the International
Covenant on Civil and Political Rights and the guarantee given therein to all
persons reqarding equal and effective protection against discrimination.

13. Th» right to equality before the law and to equal protection of the law
without any discrimination does not make all differences of treatment
discriminatory. A differentiation based on reasonable and objective criteria does
not amount to prohibited discrimination within the meaning of article 26,

14. It therefore remains for the Committee to determine whether the
differentiation in Netherlands law at the time in question and as applied to

Mr. Danning constituted discrimination within the meaning of article 26. In the
light of the oxplanations givan by the State party with respect to the differences
made by Netherlands legislat’on between married and unmarried couples (para. 8.4
above), the Committee is persuaded that the differentiation complained ot by

Mr. Danning is based on objective and reasonable criteria. The Committee observes,
in this connection, that the decision to enter into a legal status by marriage,
which provides, in Netherlands law, both for certain benefits and for certain
duties and responsibilities, lios entirely with the cohabiting persona. By
chooasing not tuv enter into marriage, Mr. Danning and his cohabitant have not, in
Jaw, assumed the full extent of the duties and responsibilities incumbent on
married couples. Conseyuently, Mr. Danning does not receive the full benefits
provided for in Netherlands law for married couples, The Committee concludes that
the differontiation complained of by Mr. Nanning does not constitute discrimination ,
in the gense of article 26 of the Covenant.

15. The Human Rights Committee, acting under article 5, paragraph 4, of the
Optional Protocol to the International Covenant on Civil and Political Rights, is
of the view that the facts as submitted do not disclose a violation of any article
of the International Covenant on Civil and Politicai Rights.

Notes

a/ United Nationo, Jucridical Yearbook 1969 (United Nationao publication,
Sales No. E.71.V.4), p. 140,
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L. Communication No. 182/1984, . H. %waan-dec Vriea v.

PR

the Netherlanda j_}ewa adopted on 9 Ap:tl 1987 at
the twenty-ninth seaaion)

Submitted by: F, H, Zwaan-de Vries (represented by D. J. van der Vos)

Alleqed victim: the author

State partv ~oncerned: the Ne:*herlands

Date of communication: 28 September 1984

Date of decision on admiassibility: 23 July 1985

The Human Rights Committee established under article 28 of the International
Covenant on Civil and Political Rights:

Meeting or 9 April 1987,

Having concl" 24 its congideration of communication No. 182/1984 submit%ed to
vhe Committe by F. H. Zwaan-de Vries under the Optioral Protocol to the
International Covenant on Civil and Folitical Rights;

Having taken into account all written information made available to it by the
author of the ~ommunication and by the State party concerned;

adopts the following:

VIEWS UNDER ARTICLE %, PARAGRAPH 4, OF THE OPTIONAL PROTOCOL

1. The author of the communication (inttial lettor dated 28 September 1984 and
subgequent letters of 2 July 19685, 4 and 23 April 198¢) is

Mrs. F. ., Zwaan-do Vries, a Netherlands national residing in Amsterdam, the
Natherlands, who is represented tefore the Committee by Mr. . J. van der Vos, head
of the Legal Aid Department (Raechtsokundige Dienst | 'V), Amsterdam.

2.1 The author was born in 1943 and is married *o Mr. C. Zwaan. She was employed
from early 1977 to 9 February 1979 ag a computer operator. Since then she has baen
unemployed. Undar the Unemployment Act she was granted uncmployment benefits until
19 Octobaer 1979. She subsequently applied for continued support on the basis of
te Unemployment Benefits Act (WWV). The Municipality of Awiterdam rejected her
application on the ground that she did not meet the requirements because she was a
married woman; the refusal ‘'as based on section 13, oubsection 1 (1), of W&V, which
did not apply to married men.

2.2 Thus the author claims to be a victim of a violation by the State party of
article 26 of the International Couvenant on Civil and Political Rights, which
provides that all perecns are equal beforo the law and are entitled without any
diacrimination to the equal protection of the law. The author claims that the only
rearon why she was denied unemploymont benofits is because of hor sex and marital

status and contends that this constitutes discrimination within the scope of
article 26 of the Covenant.
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2.3 The author pursued the matter before the competent domeatic instances. By
decigion of 9 May 1980 the Municipality of Amuterdam confirmed ite earlier decision
of 12 November 1979. The author appealed against the decision of 9 May 1980 to the
Board of Appeal in Amsterdam, which, by an undated decision aent to her on

27 November 1981, declared her appeal to be unfounded. The author then appealed to
the Central Board of Appeal, which confirmed the decisic,, of the Board of Appeal on
1 November 1983. Thus, it is claimed that the author has exhausted all national
legal remedies,

2.4 The same matter has not heen submitted €or examination tc any other procedure
of international investigation or settlement.

3. By its decision of 16 October 1984, the Working Group of the Human Rights
Coamittee transmitted the communication under rule 91 of the provisional rules of
procedure, to the State party concerned, requesting information .nd observations
relevant to the question of admi.eibility of the communication.

4.1 In its submisaion dated 29 May 1985 thc State party underlined, inter alia,
that:

(a) "The principle that elements of discrimination in the realization of the
right to social security are to be eliminatad is embodied in article 9 in
con junction with articles 2 and 3 of the International Covenant or Economic, Social
and Cultural Rightg;

(b) "The Govarnment of the Kingdom of the Netherlands has accepted to
implement this principle under the terms of the International Covenant on Econumic,
Social and Cultural Rights. Under these terms, States parties have undertaken to
take oteps to the maximum of their available resources with a view to achieving
progresaively the full realization of the rights recognized in that Covenant
(art. 2, para. 1)y

(c) "“The procens of gradual realization to the maximum of available resources
is well on its way in tho Netherlands. Remaining elements of diacrimination in the
realization of the rijhts are being and wiil be gradually climinated)

(d) "The International Covenant on Economic, Social and Cultural Rightsa has
ostablished ite own oygtem for international control of the way in which States
parties are fulfilling their abligations. To this end States parties have
undertaken to submit to the Economic and Social Council reportt on the measures
they have adopted and the progress they are making. The Government of the Kingdom
of the Netherlands to this end submitted its first roport in 1983",

4.2 7Tho State party then posed the question whether the way in which the
Netherlands was fulfilling its obligations under article 9 in conjunction with
articles 2 and 3 of the International Covenant on Economic, Social and Cultural
Rights could become, by way of article 26 of the International Covenant on Civil
and Political Righta, the object of an examination by the Human Righta Committeo.
The State party submitted that that question was relevant for the decision whether
the communication was admisasible.

4.3 The Htate party stressed that it would greatly benafit from receiving an

answer trom the Human Rights Committee to the questicr mentioned in paragraph 4.2
above. "Since such an anawer could hardly be qgiven without going into one auspect
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of the merits of the case - i.e. the gquestion of the acope of article 26 of the
International Covenant on Civil and Politic.l Righta - the Gov- “nment would
respectfully request the Committee to join the question of admigeibility to an
examination of the werits of the case.”

4.4 In case the rMommittee did not grant the request and declared the communication
admissible, the Scate party reserved the right to submit, in the course of the
proceedings, observations which might have an effect on the question of
admissibility.

4.5 The Stote party also iudicated that a change of legislation had been adopted
recently in the Netherlanda, eliminating section 13, subsection 1 (1), of the
Unemplovment Benefits Act (WWV), which was the subject of the author's claim. This
is the Act of 29 April 1985, S 230, having a retroactive effect to 23 December 1984.

4.uv he State party confirmed that the author had exhausted domestic remedies.

5.1 Commenting on the State party's submission under rule 91, the author, in a
lette. dated 2 July 1985, contended that th. State party's question to the
Commit:ee as well as the answer to it were completely irralevant with regard to the
admissibility of the communijcation, because the author‘'s complaint "pertains to the
failure of the Netherlands to respect article 26 of the International Covenant on
Civil and Political Rightas. As the Netherlands signed and ratified the Optional
Protocnl to that Covenant, the complainant is by virtue of articles 1 and 2 of the
Optional Protocol, entitled to file a complaint with your Committee pertaining to
the non-respect of article 26. Therefore her complaint is admissible.”.

5.2 The author further pointed out that, although section 13, subsection 1 (1), of
WWV had been eliminated, her complaint concerned legiolation in force in 1979.*

6.1 Before congidering any c¢laims contained in a communication, the Human Righta
Commititee must, in accordance with rule 87 of its provisional rules of procedure,
decide whether or not it is admissible under the Optional Protocol to the Covenant.

6.2 Articlo 5, paragcaph 2 (a) of thu Optional Protowol precludes the Committee
from consldering a communication if the same matter is being examined under anothor
procadure of internationsil investigation or gettlement. In thin conn¢ction the
Committeo ohserves that the examination of State reports, submitted under

article 16 of the lnternational Covenant on Economic, SBocial and Cultural Rights,
does not, within the meaning of article 5, paragraph 2 (a), constitute an
oxamination of the "same mattexr®™ &s a claim by an individual submitted td the Human
Rights Cowmittee urder the Optional Protocol.,

6.3 The Committee furthaer observes that a claim submitted urdex the Optional
Protocol concerning an alleged breach of a provision of the International Covenant
on Civil and Political Righte {s not necessarily incompatible with the provisionas
of that Covunant (see art. 3 of the Optional Protocol), because the facts aiweo

¢ The Covonont and the Optional Protocol @ntered into force on
11 Macrch 1979 in rouwpect of the Nethetrlands.
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relate to a right protected by the International Covenant on Economic, Social and
Cultural Rights or any other international instrument. It still had (o be tested
whether the alleged breach of a right protected by the International Covenant on
Civil and Political Rights was borne out by the facts.

6.4 Article 5, paragraph 2 (b), of the Optional Protocol precludes the Committee
from considering a communication unless domestic remedies have been exhausted. The

parties to the present comwunication agree that domestic remedies have been
exhausted.

6.5 With regard to the State party's inquiry concerning the scope of article 26 of
the International Covenant on Civil and Political Rights, the Comnmittee did not
conglder it necessary to pronounce on its scope prior to deciding on the
admissibility of the communication. However, having regard to the State party's
statement (para. 4.4 above) that it reserved the right to submit further
obgervations which might have an effect on the question of the admissibility of the
cage, the Committee pointed out that it would take into account any further
ohgervations received on the matter.

7. On 23 July 1984, the Human Rights Committee therefore decided that the
Communication was admissible. In accordance with article 4, paragraph 2, of the
Optional Protocol, the State party was requested to submit to the Committee, within
gix months of the date of transmittal to it of the decision on admissibility,

written explanations or statements clarifying the matter and the ..easures, if any, !
that might have bean takan by it.

8.1 1In its submission under article 4, paragraph 2, of the Optional Protocol,
dated 14 January 1986, the State party again objected to the admissibility of the
communication, reiterating the armuments advanced in its submission of 29 May 1985,

8.2 1In discussing the merits of the cese, the State party elucidates flrst the
factual ovackground as follows:

"Wwhen Mrs. Zwaan applied for WWV benefits in October 1979, section 13,
subsection 1 (1), was still applicible. This section laid down that WWV
benefits could not be claimed by those married women who were neither
breadwinners nor permanently separated from their husbands. The concept of
'breadwinner' as referred to in section 13, subsection 1 (1), of WWV was of
particvlar significance, and was further amplified in statutory instruments
based on the Act (the last relevant instrument veing the ministerial decree of
5 April 1976, Netherlands Government Gazette 1976, 72). Whether a married
woman was deemed to be a breadwinner depended, inter alia, on the absolute
amoint ¢f the family's total income and on what proportion of it was
contributed by the wife. That the conditiors for granting benefits laid down
in section 13, subsection 1 (1), of WWV applied solely to marriad women and
not to married men is due to the fact that the provision in question
corresponded to the then prevailing views in soclety in general concerning the
roles of men and women within marriage and society. Virtuaily all wmarried men
who had jobs could be regarded as their family's breadwinner, so that it was
unnecessary to check whether they met this criterion for the granting of
benefits upon becoming unemployed. These views have gradually changed in
later years. This aspect will be further discussed below (see para. 8.4).
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*The Netherlands is a member State of the European Econowic
Community (EEC). On 19 Decewmber 1978 the Council of the European Cowmunities
isgued a directive on the progressive implementation of the princisle of equal
troatment for men and women in matters of social security (79/7/EEC), giving
member States a period of slx years, until 23 December 1984, within which to
make any amendments to legislation which might be necessary in order to bring
it into line with the directive. DPurasuant to t! - directive the Netherlands
Government examined the cxiterion for the granting of benefits laid down in
gection 13, subsection 1 (1), of WWV in the light of the principle of equal
treatment of men and women and in the light of the changing role patterns of
sexes in the years since about 1960,

*Since it could no longer be aosumed as a matter of course in the early
19808 that married men with jobs should always be regarded as '‘breadwinnersa‘,
the Netherlands amended section 13, subsection 1 (1), of WWV to meet ita
obligations under the EEC directive. The amendment consisted of the deletion
of section 13, subsection 1 (1), with the result that it became possible for
married women who were not breadwinners to claim WWV benefits, while the
duration of the benefits, which had previocusly been two years, was reduced fox
people aged under 35. .

“In view of change3 in the status of women ~ and particularly married
women ~ in recent decades, the fallure to award Mrs. %waan WWV benefita in
1979 is explicable in historical terms. If she were to apply for such
benefits 1ow, the result would be ditferent.®

8.3 With regard to the scope of article 26 o/ the Covenant, the State party argues
inter alia as follows:

*The Netherlands Government takes the view that article 26 of the
Covenant does entail an obligation to avoid discrimination, but that this
article can only be invoked@ under the Optional Protocol to the Covenant in the
sphore of civil and political rights. Civil and political rights are to be
distinguished from economic, social and cultural rights, which are the objact
of a separate United Nations Covenant, the International Covenant on Economic,
Social and Cultural Righta.

"The complaint made in the present case relates to obligations in the
sphere of sonial security, which fall under the International Covenant on
Economic, Social and Cultural Rights. Artiules 2, 3 and 9 of that Covenant
are of particular relevance here. That Covenant has its own specific system
and i:8 own specific organ for international monitoring of how States parties
meet their obligations and deliberately does not provide for an individual
complaints procedure.

*“The Government considers it incompatible with the aims of both the
Covenants and the Optional Protocol that an individual complaint with respect
to the right of social security, as referred to in acrticle 9 of the
International Covenant on Economic, Social and Cultural Rights, could be dealt
with by the Human Rights Committee by way of an individual) complaint under the
Optional Protocol based on article 26 of the International Covenant on Civil
and Political Rights.
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“rhe Netherlands Government reports to the Lconomic and &L .al Council on
matters concerning the way it ig fulfilling its obligations with respect to
the right to social security, in accordance with the relevant rules of the
International Covenant on Economic, Social and Cultural Rights ...

*Should the Human Rights Committee take the view that article 26 of the
International Covenant on Civil and Political Rights ought to be interpreted
more broadly, thus that this article is applicable to complaints concecrning
Aigcrimination in the field of sucial security, the Governmei:t would obsgerve
that in that case article 26 muat also be interpraeted in the light of other
comparable United Nations conventions laying down obligations to combat and
eliminate disccimination in the field of economic, social and cultural
rights. The Government would particularly point to the International
Convention on the Elimination of All Forms of Racial Discrimination and the
Convention on the El’Zmination of All Forms of Discrimination against Women.

*“If article 26 of the International Covenant on Civil and Political
Rights were deemed applicable to complaints concerning discriminatory elem=nts
in naticnal legislation in the field of those conventions, this could surely
not be taken to mean that a State party would be required to have eliminated
all possible discriwminatory elements from its legislation in those fields at
the time of rctification of the Cuvenant. Years of work are required in order
to examine the whole complex of national legislation in search of
digcrininatory elements. The search can never be completed, either, as
distinctions in legislation which are justifiable in the light of social views
and conditions prevailing when they are first made way become disputable as
changes occur in the views held in society ...

"If the Human Rights Committee should decide that article 26 of the
International Covenant on Civil and Political Rights entails obligations with
regard to legislation in the economic, social and cultural field, such
obligations could, in the Government's view, not comprise wmore than an
obligation of States to subject national legislation to periodic examination
after ratification of the Covenant with a view to seeking out discriminatory
elements and, if they are found, to progressively taking measures to eliminate
them to the maximum of the State's available resources. Such examinations are
under way in the Netherlands with regard to various aspects of discrimination,
including discrimination between nen and women."

8.4 with regard to the principle of equality laid down in article 26 of the
Covanant in relation to section 13, subsection 1 (1), of WWV in its unamended form,
the State party explains the legislative histoiy of WWV and in particular the
aocial justification of the "breadwinner®™ concept at the time the law was dratted.
The State party contends that with the "breadwinner" concept “a proper bilance was
achieved between the limited availability of public funds (which makes it necessary
to put them to limited, well-considered ang selective use) on the one hand and the
Government's obligation to provide soclal sccurity on the other. The Government
does not accept that the 'breadwinner' concept as such was ‘discriminatory' iun the
songe that equal caces were treated in an unequal way by law.” Morecver, it is
argued that the provisions of WWV “are based on reasonable social and economic
consfderations which are not discriminatory in origin. The restriction making the
provision in question inapplicable to men was inspired not by any desire to
discriminate in favour of men and against women but by the de facto social and
economic situation which existed at the time when the Act was passed and which
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would have wmade it pointlesa to declare the provision applicable to men. At the
time when Mre, %waan applied for unemployment benefits the de facto situation was
not esgentially different. There was :therefore no violation of article 26 of the
Covenant. This is8 not altered by the fact that a new social trend haa been growing
in recent years, which has made it undesirable for the provision to remain in force
in the present social context."

8.5 With reference to the decisio of the Central Board of Appeal of

1 November 1983, which the author criticizes, the State party contends that "The
observation of the Central Board of Appeal that the Covenants employ differvent
international control systems is highly relevant. Not only do parties to the
Covenants report to different United Nations agencies but, above all, there is a
major difference between the Covenants as regards the possibility of complaints by
States or individuals, which exists only under the International Covenant on Civil
and Political Rights, The contracting parties deliberately chose to make this
difference in international monitoring systems, because the nature and substance of
gocial, economic and cultural rights make them unsuitable for judicial review of a
complaint lodged by a State party or an individual.”

9.1 In her comments, dated 4 and 23 April 1966, the author reiterates that
"article 13, subsection 1 (1) contains the regquirement of being breadwinner for
married women only, and not for married men. This distinction runs counter to
article 26 of ..e Covenant ... The observations of the Netherlands Government on
views in society concerning traditional roles of men and wowmen are cowpletely
irrelevant to the present case. The question ... is in fact not whether those
roles could justify the existence of article 13, subsection 1 (1), of WWV, but ...
whether this article in 1979 constituted an infraction of article 26 of the
Covenant ... The State of the Netherlands is wrong when it takes the view that the
complainant's view could imply that all discriminatory elewents ought to have been
eliminated from its national legislation at the time of ratification of the
Covenant ... The complainant's view does iwply, however, that ratification enebles
all Netherlands citizens to invoke article 26 of the Covenant directly ... if they
believe that they are being discriminated against. This does not imply that the
International Covenant on Economic, Soclal and Cultural Rights and the Convention
on the Elimin tion of All Forms of viscrimination againat Women have become
meaningless. Those treaties in fact compel the Netherlands to eliminate
discriminatory provisions from more specific parts of national legislation.”

9.2 With respect to the State party's contention that article 26 of the Covenant
can only bu invoked in the sphere of civil and political rights, the author claims
that this view is not shared by Netherland courts and that it also "runs counter to
the stand taken Ly the Government itself during parliamentary approval. It then
stated that article 26 -~ as opposoed to article 2, paragraph 1 - ‘also applied to
areas otherwise not covered by the Covenant'",

9.3 The author also disputes the State party's contention that applicability of
article 26 with regard to the right of social security, as referred to in article 9
of the International Covenant on Economic, Social and Cultural Rights, would be
incompatible with the aime of both Covenanta. The author claims that article 26
would apply "o one well-defined aspect of article 9 only, which is equal treatment
before the law, leaving other important aspects such as the level of social
security aside”.
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9.4 With regard to the State party's argument that, even if rrticle 26 were to be
conaidered applicable, the State pari.y would have a delay of several years from the
time of ratification of the Covenant to adiust its legislation, the author contends
that this argument runs counter to the observations made by the Govermment at the
time of [parliamentary] approval with regard to article 2, paragraph 2, of the
International Covenant on Civil and Political Rights etating that such a

tarme de grlce would be applicable only with respect to provisions that are not
self-executing, whereas article 26 is in fact recognized by the Government and
court rulings as self-executing. The author adds that "it can, in fact, be
concludeda from the travaux préparatoires of the International Covenant on Civil and
political Rights that according to the majority of the aelegates ‘it was essential
to permit a cartain degree of elasticity to the obligations impoged on States by
the covenant, since al’ States would not be in a position immediately to take the

necessary legls.ative or other wmeasures for the implementation of its
provisions'®. a/

10, 'The Human Rights Committee has considered the present communication in the
light of all informaticn made available to it by the parties, as provided in
article 5 (1) of the Optional Protocol. The facts of the case are not in dispute.

11. Article 26 of the International Covenant on Civil and Political Rights
provides:

"All persons are equal before the law and are entitled without any
discrimination to the equal protection of the law. In thig respecc. the law
shall orohibit any discrimination and guarantee to all perxsons ¢ 4qual and
effective protection against discrimination on @ny ground such as race,
colour, sex, language, religion, political or other opinion, national or
gocial origin, property, birth or other gtatus.”

12.1 The State party contends that there is conslderable uverlapping of the
provisions of article 26 with the provisions of article 2 of the 1mternational
Covenant on keconomic, Social and Cultural Rights. The Committee is of the view
that the International Covenant on Civil and Political Rights would still apply
cven if a particular subject-matter is referred to or covered in other
international instruments, for example the International Convention on the
Elimination of All rorms of Raclal Discrimination, the Convent ' n»n on the
Elimination of All Forms of Dicerimination against Wowen, or, as in the present
case, the International Covenant on Econowmic, Social and Cultural Rightas.
Notwithstanding the interrelated drafting history of the two Covenants, it remains
necessary for the Committee to apply fully the terms of the International Covenant
on Civil and Political Rights. The Committee observes in tnis connection that the
provisions of article 2 of the International Covenant cn Economic, Social and
Cultural Rights do not detract from the full application of article 26 of the
International Covenant on Civil and Political Rights.

12.2 The Committee has also examined the contention of the State party that
articie 26 of the International Covenant on Civil and Political Rights cannot be
invoked in respect of a right which is specifically provided for under article 9 of
the International Covenant on Economlc, Social and Cultural Rights (social
gecurity, including social insurance). In so doing, the Committee has perused the
relevant travaux préparatoires of the International Covenant on Civil and Political
Rights, namely the gsummary records of the discussions that took place in the
Commission on Human Rights in 1948, 1949, 1950 and 19%2 and in the Third Committee
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‘of the General Assembly in 1961, which provide a “suppieémentary weans of
interpretation® (art. 32 of the Vienna Convention on the Law of Treaties b/). Tre
discusaions, at the me of drafting, concerning the question whether the scope ot
article 26 extended to rights not otherwise guaranteed by the Covenant, werxe
inconclusive and cannot alter the conclusion arrived at by the ordinary weans ot
interpretation referred to in paragraph 12.3 below.

12.3 For the purpose of determining the scope of article 26, the Committee hag
taken into account the “ordinary meaning" of each element of the article in its
context and in the light of its object and purpose (art. 31 of the Vienna
Convention on the Law of Treaties). The Committee begins by noting that article 26
does not merely duplicate the guarantees already provided for in article 2, It
derives from the principle of equal protection of the law without discrimination,
#9 contained in article 7 of the Universal Declaration of Human Rights, which
prohibits discrimination in law or in practice in any field regulated and protected
by public authorities. Article 26 is thus concerned with toe obligations imposed
on States in regard to their legislation and the application thereof.

12 4 Although article 26 requires that legislation should prohibit discrimination,
it does not of itself contain any obligation with respect to the matters that way
be provided for by legislation. Thus it does not, for example, require any State
to enact iegislation to provide for social security. However, when such
legislation is adopted in the exercise of a State's sovereign power, then such
legiglation mugt comply with article 26 of the Covenant.

‘12.5 The Committec observes in this connection that what is at issue is not
whether or not social security should be progressively established in the
Netherlands but whether the legislation providing for social security violates the
prohibition -gainst discrimination contained in article 26 of the Inte.national
Covenant on Civil and Political Rights andi the guarantee given therein to all
persons regarding equal and effective protection against discrimination.

13. The right to equaliiy before the law and to equal protection of the law
without any discrimination does not make all differences of treatment
discriminatory. A differentiation based on reasonable and objective criteria does
not amount to prohibited discrimination within the meaning of article 26.

14. It therefore remains for the Committee to determine whether the
differentiation in Netherlands law at the time in guestion and as applied to

Mrs. Zwaon-de Vries constituted discrimination within the meaning of article 26.
The Committee notes that in Netherlands law the provisiona of articles 84 and 85 of
the Netherlands Civil Code imposes equal rights and obligations on both spouses
with regard to their joint income. Under section 13, subsecticn 1 (1), of the
Unemployment Benefits Act (WWV) a married woman, in order to recoive WWV benefits,
had to prove that she was a "breadwinner¥ - a condition chat did not apply to
married men. Thus a differentiation which appears on one level to be one of status
is in fact one of sex, placing married women at a disadvantage compared with
married wen. Such a differentiation is nct reasonable, and thig seems to have been
effectively acknowledged even by the State party by the enactment of a change in
the law on 29 April 1985, with retroactive etfect to 23 December 1984 (see

para. 4.5 above).
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15. The cirormstances in which Mrs. 2waan-de Vries found herself at the material
time and the applicaticn of the then valid Netherlands law made her a victim of a
violation, based on sex, of article 26 of the International Covenant on Civil and
Political Rights, because she was denied a social security benefit on an equal
footing with men.

16. The Committee notes that the State party had not intended to discriminate
against women and further notes with appreciation that the discriminatory
provisions in the law applied to Mrs. Zwaan-de Vries have, subsequently, been
eliminated. Although the State party haas thus taken the necessary measures to put
an end to the kind of discrimination suffered by Mrs. %Zwaan-de Vries at the time
compliined of, the Committee is of the view that the State party should offer

Mrs. Zwaan-de Vries an appropriate remedy.

Notes
a/ Official Recoxds of ! ' General Assembly, Tenth Session, Annexes, agenda

item 28 (Part II), document A/2929, chap. V, para. 8.

b/ United Nations, Jurid’cal Yearbook 1969 (United Nations publication,
Sales No. E,71.V.4), p. 140.
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B, Communication No. 19¢./1985, R. D. Stalla Costa v. Uruguay
(Views adopted on 9 July 1987 at the thirtieth seassion)

Submitted by: R. D. Stalla Costa

Alleged victim: the author

State party concerneds: Urugquay

Date of comwmunication: 11 December 1985 (date of initial letter)

Date of decision on adwissibility: 8 April 1987

The Human Rights Committee established under article 28 of the International
Covenant on Civil and Political Rightg:

Meeting on 9 July 1987;

Having concluded its consideration of communication No., 198/1985 submitted to
the Committee by R. D. Stalla Costa under the Optional Protoco! to the
Internatinnal Covenant on Civil and Political Rights)

Having taken into account all written information made available to it by the
author of the communication and by the State party concerned)

' adopts the following:

VIEWS UNDER ARTICLE 5, PARAGRAPH 4, OF THE OPTIONAL PROTOCOL

1. The author of the comwnication (initial letter dated 11 December 1985 and
three subsequent letters) 1: Ruben Stalla Costa, a Uruguayan lawyer, residing in
Montevideo, who ¢laims to be a victim of violations of articles 2, 25 (c¢) and 26 of
the International Covenant on Civil and Political Rights.

2.1 The anthor states that he has submitted job applications to various
governmental agencies in order to have access to and obtain a job in the public
gervice in his country. He hag allaegedly been told that only former public
gmployees who were dismissed as a result of the application of Institutional

Act No. 7 of June 1977 are currently admitted to the public service. He refers in
thig connection to article 25 of Law 15.737 of 22 March 1985, which provides that
all public employees who were dismissed as a result of the application of
Institutional Act No. 7 have the right to be reinstated in thelr respective posts,

2.2 ‘The authos claims that article 25 of Law 15.737 gives more rights to former
public ewmployees than to other individuals, such as the author himself, and that it
is therefore discriminatory and in violation of articles 2, 25 {¢) and 26 of the
International Covenant on Civil and Political Rights.

2.3 The author claims to have exhausted all internal remedies. He submitted an
action for amparo on grounds of violation of his constitutional rights, in
particular his right not to be discriminated against, before the Supreme Court of
Justice in June 1985. The Supreme Court dismissed the case.
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3. By its decision of 26 March 1986, the Human Rights Committee transmitted the
communication urder rule 91 of the proviaional rules of procedure to the State
party, requesting information and observationa relevant to the question of
adwissibility of the communication.

q. In its submission und~r rule 91, dated 24 July 1986, the State party requested
that the communication be declared inadmissible, explaining, inter alia, that

Act No. 15.737 of 22 March 1985, which the author claimed was discriminatory, had
been passed with the unariwmous support of all Uruguayan political parties as an
instrument of national reaconatruction:

"This Act ... seeks to reatore the rights of those citizens who were
wrongfully treated by the de facto Government. In addition to proclaiming a
broad-ranging and generous amnesty, it provides under article 25, that all
public officials dismissed on ideological, political or trade-union grounds ot
for purely arbitrary reasons shall have the right to be reinstated in their
jobs, to resume their career in the public service and to receive a pensaion.

"The right of any citizen to have access, on an equal footing, to public
employment cannot be deemed to be impaired by virtue of this Act, the purpose
of which is to provide redress.

"Lastly, so far as exhaustion of remedies is concerned, there is an
irrefutable presumption that a right has been violated or claimed beforehand.
This is not the case here, as the complainant does not have any 3uch right but
only the legitimate expectation, common to all Uruguayan citizens, of beiny
recruited to the public sorvice.®

5. In his comments on the $ta*e party's submission, the author argues,

inter alia, that "the enactment of Act No. 15.737 did not have the support of all
the politicul parties ... It is also asserted that article 25 goeks to provide
redress and does not infringe the right to access on an egual footing to posts in
the public service. I join in this spirit of reconciliation, like all people in wy
country, but redress will have to take the form of money."

6.1 In further observations, dated 10 February 1987, the State party elucidates
Uruguayan legislation and practice regarding access to public scrxvices

"Mr. Stalla regards himself as having a subjective right to demand that a
given course of action be followed, namely, his admission to the public
gervice. The Government of Uruguay reiterates that Mr. Stalla, like any other
citizen of the Republic, may legitimately aspire to enter the public serxvice,
but by no means has a subjective right to do sc.

"For a subjective right to exist, it must be founded on an objective
legal norm. Accordingly, any subjective right presumes the existence of a
possession [bien]) or legal asset (valor Jurfdico} attached to the subject by a
bond of ownershlp established in objective law, so that the person in question
may demand that right or asset as his own. 1In the case in question,

Mr. Stalla has no such subjective right since the filling of public posts is
the prerogative of the executivr organs of the State, of State enterprises orx
of municipal authorities. Any inhabitant of the Repubiic meeting the
requirements laid down in the legal norms (age requirement, physical and wmoral
suitability, technical qualifications for the post in question) may be
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appointed to a public post and may have a legitimate aspiration to be vested
with the status of public servant, should the competent bodies so decide."

6.2 With regard to article 8 of the Urug.ayan Constitution, which provides that
*all persons are equal before the law, no other distinctions be/ 1g recognized among
them save those of talent and virtue®, the State party commentss

"This provision of the Constitution embodies the principle of the
aquality of all persons before the law. The Government of Uruguay wishes to
state in this respect that to uphold Mr. Stalla‘'s petition would
unquestionably violate this principle by according him preference over other
university graduates who, like Mr. Stalla, have a legitimate aspiration to
secure such posts, without any distinction being made between them, other than
on the basis of talent and virtue,"

6.3 With regard to article 55 of the Uruguayan Constitution, which provides that
"the law shall regulate the impartial and equitable distribution of labour"”, the
State party comments:

"This provision is one of the 'framewock rules', under which legal
measures will be enacted developing the established right to work (art. 53)
and combining the existence of this right with good administration.

"It will not have escaped the Committee that it is obviously impossible
for the Government of Uruguay, or of any other State with a similar system, to
absorb all university qraduates into the public service.”

6.4 The State party further emphasizes the necessity of "provision for redress
made in the le, _..ation enacted by the first elected Parliament after more than
12 years of military authoritarianism, legislation which has made it possible to
restore the rights of tho.. public and private officlals who were removed from
their posts as a result of ideological persecution®.

7.1 Before considering any claim contained in a communication, the Human Righis
Sommittee must, in accordance with rule 87 of its provisional rules of proceduve,
decide whether the communication is admissible under the Optional Protocol to the
International Covenant on Civil and Political Rights.

7.2 The Human Rights Committee therefore ascertained, as required under article 5,
paragraph 2 (a), of the Optional Protocol, that the same matter was not being
examined under arother procedure of international investigation or settlement.
Regarding the requirement of prior exhaustion of domestic remedies, the Committee
concluded, based on the information before it, that there were no further domestic
remedies which the author could resort to in the particular circumstances of his
case. The Commit-ece noted in that connection the author's statement that his
action for amparo had been dismissed by the Supreme Court (see para. 2.3 a :we), as
well as the State party's observation to the effect that there could be no .emedy
in the case as there had been no breach of a right under domestic law (see para. 4
above) .

7.3 wWith regard to the State party's submission that the communication should have
been declared inadmissible on the ground that the author had no subjective right in
law to be .appointed to a public post, but only the legitimate aspiration to be so
employed (see para. 4 and the State party's further elaboration in para. 6.1




above), the Committee observed that the author had made a reasonable effort to
substantiate his claiw and that he had invoked specific provisions of the Covenant

in that respect. The question whether the author's claim was well-founded should,
therefore, be examinad on the merits,

7.4 ‘The Comnittee noted that the facts of the case, aa set out by the author and
the Stete party, were alroady sufficiently clear to permit an examination on the
merits, However, the Coinmittee deemed it appropriate at that juncture to limit
itself to the procedural requirement of deciding on the admissibility of _.he
communication. It noted that, if the State party should wish to add to its earlier
submissions within six months of the { anamittal to it of the decision on
admissibility, the author of the communication would be given an opportunity to
comment thireon. If no further explanations or statements were received from the
State party under article 4, paragraph 2, of the Optional Protocol, the Committee
would then proceed to adopt its final views in the light of the written information
already submitted by the parties.

7.5 On 8 April 1987 the Human Rights Committee therefore decided that the
communication was admissible and requested the State party, if it did not intend to
make a further submission in the case under articie 4, paragraph 2, of the Optional
Protocol, so to inform the Committee, to permit an early decision on the merits.

8. By note dated 26 May 1987, the State party informed the Committee that, in the
light of its prior submission, it would .ot make a further submission in the case.

9. The Human Rights Comaittee has considered the merits of the present
communication in the light of all information made available to it by the parties,
as provided in article %, paragraph 1, of the Optional Protocol. The facts of the
cage are not in dispute.

10. The main question before the Committee is whether the author of the
communication 18 a victim of a violation of article 25 (c¢) of the Covenunt because,
as he alleges, he has not been permitted to have access to public service on
general terms of equality. Taking into account the social and political situation
in Uruguay during the years of military rule, in particular the dismissal of many
pmhlic servants pursuant tu Institutional Act No. 7, the Committee understands the
enactmenit of Act No. 15,737 of 22 March 1985 by the new demccratic Government of
Uruguay as a measure of redress. Indeed, the Committee observes that Uruguayan
public officials dismissed on ideological, political or trade-union grounds were
victims of violations of article 25 of the Covenant and as such are entitled to
have an effective remedy uuder article 2, paragraph 3 (a), of the Covenant. The
Act should be looked upon as such a remedy. The implementation of the Act,
therefore, .rrnot be regarded as incompatible with the refereince to "general terms
of equality” :n article 25 (c) of the Covenant. Neither can the implementation of
the Act be redarded as an invidious distinction under article 2, paragraph 1, or as
prohibited discrimination within the terms of article 26 of the Covenant.

11. The Human Rights Committee, acting under article 5%, paragraph 4, of the
Optional Protocol to the International Covenant on Civil and Political Rights, is
of the view that the tacts as submitted do not sustain the author's claim that he
has been denied access to public service in violation of article 25 (c¢) or that he
is a victim of an invidious distinction, that is, of discrimination within the
meaning of articles 2 and 26 of the Covenant.
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ANNEX 1X

Decisions of the Human Rights Committee declaring communica*ions
inadwiggible undex the Optional Protocol to the International
Covenant on Civil and Political Rights

A. Communication No. 192/1985, 8. H, B. v, Canada (becision ol
24 March 1987, adopted at the twenty-ninth session)

Submitted by: S. H. B. [name deleted]

Alleged victim: the authoxr

State party concerned: Canada

Date of communication: 13 August 1985 (date of initial letter)

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and Political Rights,

Meeting on 24 March 1987,

adopts the following:

Decision on admissibility

1.  The author of the communication (initial letter of 13 Auguat 1985 and
subgequent letters of 1Y December 1985, 25 March and 10 June 1Y86) is §. H, B,., a
Canadian naturalized citizen born in Lgypt in 1942, at present practising medicine
in the Province of Alberta. He submits the communication in his own name and on
behalf of his son A. B,, born in April 1976 in Ca. ada. ke alleges violations of
articles 2, 3, 7, 8, 14, 15, 23 and 26 of the International Covenant on Civil and
Political Rights by federal and provincial authorities in Canada.

2.1 The author states that he was married to J. M. B., a Canadian nurse, on

20 January 1976, because of her advanced pregnancy; their son A. wac born less than
three months later. As a result of marital disagreements and the husband's
allegations of "mental cruelty", thie spouses were separated by a separation
ayreement of December 1977, and divorced in June 1982, fThe author's communication
concerns allegyed violations of his rights under the Covenant during the divorce
proceedings, in particular in connection with the lower court's decision to grant
custody of the cluild to the motauer under the Canadian bivorce Act, to award her
alimony and child support in the amount of $800 per month and to divide matrimorial
property on the basis of a retroactive application of the new Matrimonial VProperty
Act of the Province of Albertn., Such dispositions allegedly constituted a gross
abugse of judicial discretion by the judge concerned of the Trial Division of the
Court of Queen's Bencin of Alberta.

2.2 1In particular, the author claims to be a victim of violations of:
(a) Article 2 of the Covenant, because "Canada failed to ensur~ that there is

an effective remedy to the violation of my human rights, notwithstanding that the
violations have been committed by persons acving in an officilal capacity";
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(b) Article 3, becaure "the Government of Canada and the Government of
Alberta failed to take appropriate stepa to prevent discrimination based on sex in
the {mplementation of laws governing child custody and division oi watrimonial
property®)

(¢c) Article 7, because the Matriwmonial Property Act which gives judges
*absolute and unchallengeable discretionary powers® exposed him to "cruel, inhuman

and degrading treatment® by subjecting him “"to the whims of the judge, and his
prejudices”;

(d) &ctivle 8, paragraph 2, of the Covenant, because "I am, in effect, held
ir gervitude rfor an indefinite period of tiwme, to my ex-spouse. I am forced to
provide luxury to my ex-gpouse, witho't any provisions whatsoever for the
discontinuation of this state of servitude")

(e) Article 14, because he wag tried "before a tribunal, whose competencue and
impartiality are in very grave doubt")

(f) Article 15, because of the retroactive application to him of the
Matrimonial Property Act)

(9) Article 23, paragraph 4, because Canada has failed to “take appropriate
steps to ensure equality of rights and responsibilitiecs of spouses as to marriage,
during marriago, and at its dissolution®, as manifested by a “"sygtewatic denial of
father' rights by the courts of Canada generally, and Alberta specially®)

(h) Article 26, because "there exists in Canada, at present, a rampant and
blatant discrimination against mon at the digsolution of marriage®.

2.3 The author further arques that the yranting of unrestricted and
unchallengeable discretionary powers to judges in matters of division of
matrimonial property and awarding of child custody goes literally against the
cssence of justice. "If the purpose of all laws is to protect one human from the
arbitrary will of another, then the idea of awarding a judge unrestricted and
unchallengecable discretionary powers amounts to sugpension of the rule of lew in
favour of the rale of the individual. The unrxestricted discretionary power of
judges is literally againet the intent and the purposes of the entire International
Covenant on Civil and volitical Rights, and is indeed uncongtitutional according to
the Canadian Charter of Rights.” In his own case he claimg that the trial judge
"har been gsexist and racist®, possibly becauge the author is of Egyptian origin and
his ex-wife was born and raised in the trial judge'u home town.

2.4 Wwith regard to the exhaustion of domestic remedies, the author states that he
has appealed to the Supreme Court of Alberta, but that the court of appeal refused
to investigate the trial judge's use of discretion, and that no written reasons
were given for refusing to consider the appeal. The author has aluso addressed
himgelt to the Chilef Justice of Alberta, the Judicial Council, the Minister of
Justice of Canada, the Minister of Justice of Alberta, and the Provincial Owmbudarnan
of Alberta, without succesu, because the judge's power of discretion is considered
beyond challenge and thus no investigation: were conducted. The author indicates
that he could still make an appeal to tie ! preme Court of Canada, but explains
that this would not be a practical option because the main isgue is the judge's use
of discretion and the current law provides that the judge has absolute discretion
in matters of awarding child custody and division of matrimonial property, and thus
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the Supreme Court could not overturn the lower court‘'s decision without a
legialative change. Moreover, even if the issue could be examined by the Supreme
Court of Canada, the bauklog of cases 18 such chat review of his case would be
imposgaible within a reasonable tiwe.

3. By ite decision of 15 October 1988, the Working Group of the Huwman Rights
Committee transmitted the cowmunication to the State party concerned, under rule 9°
of the Camwittee's provisional rules of procedure, requesting information and
observations relevant to the question of adwissibility of the cowmunication. ‘the
Working Group also requested the author to provide clarification of hie allegation
that appeal proceedings before the Suprewe Court of Canada would be unduly
prolonged and not constitute an effective remedy.

4.1 1In his submission dated 19 December 1985 the author refers to the time factor
and indicates that it took no less than four and a half years for hig case to cowme
to couct. Thig period included a year of waiting before proceedinygs could start,
and another year of wailting wmtil the Awmicus Curiae completed nhis report which was
handed to him less than a week before the date of the trial, thus precluding any
effective professional challenge to the concluaions of the report. It took
approximately two wore years of waiting until the Appellate Division of the Supramc
Court of Alberta heard his case and dismigsed it, without giving any writton
teasons. He further states that:

"litigants in Canada do not have a right to appeal to the Suprewme Court of
Canada. Appeals may be heard only after application for leave to appeal is
madae to, and granted by, the Supreme Court of Canada, which may refuse without
qiving any reasons, to hear any appeal. This is wore likely to happen whon
the Provincial Appeal Courxt Yecision is - as in wy vase ~ uvnanimous ... X
have it 2n good authority that, even if leave to appeal is granted by the
Suprawe Court of Canada. the waiting would be no less than two yeavs and vecy
likely, four years or wore".

4.2 The author again draws attention to the factual gsituation, rywalling thats

*legal separation between iy ex-spouse and wyself occurred when ny son,

A, P, B., was approximately one and a half years old. At prasent, my son id
vory close to the age of 10 years. By the time the issuw cowmes to the Lupro
Court of Canada, my son will likely be approximately 14 years of age. My
tfinancial loss as a direct consequence of a miscarriago of justice can be
meagured in the hundreds of thousands of dollars. Clearly, another four yeutry
of delay is totall, unacceptable by any reasonable standarde. Allowing the
violations to wy human rights and those of my gon to continue unabated tor
another four years is, in ituelf, a groas travesty of justice.”

4.3 The author ulso refers to the case of the Alberta Union of Provincial
Employees, which after losing two court battles in Alberta with regard to the right
to otrike, submittod its cuse to tho International Laboux Orgyanisation, a

Unitod Nations body. ‘The Unlon took its case to the United Nations aftor losing
two battles in Alberta and before reaching the Suprewme Court of Canada. 'The fact
that the case was accepted betore it reached the Supreme Court of Canada cleacly
fndicates a recoynition of the fact that the delay encountered in attempting to go
to the Suprame Court of Canada i uwnacceptable.
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5.1 In its submigsion under rule 91, dated 25 Pebruary 1986, the State party
dasoribea the factual situation in detail and argues that the communication is
inadmiseible because of non—axhaustion of dowestic rewedies and also on the ground
of non-subgtantiation of allegationa.

5.2 With regard to the author's claim concerning custody, the State party points
out that while he appealed to the Court of Appeal of Alberta on the issues of
maintenance and division of wmatriwmonial property, he did not apweal on the issue of
custody, although he could have done s80 pursuant to the Alberta Judicature Act of
1980. Moraover, the State contends that the author has not substantiated his
allayation that the custody ruling ontailed violations of articles 7, 14, 23 and 26
of the Covenant. The fa~t that women are wore often awarded custody of children
upon divorce is inoufificiont substantiation.

5.3 With regurd to the claiwm that article 2, paragraphs 1 to 3, and article 3 of
the Covenant have boen violated, the State pavty submits that although these
provisions are relevant to a determination of whether other articles of the
Covenant have been violated, thoy are not capable of indeopendent violation in their
own right,

5.4 With reqgard to maintenance and division of property, the State party notes
that the author has failed to seek leave to appeal the judgement of the Alberta
Court of Appeal to the Supreme Court of Canada. It is submitted that leave to
appeal in at least 18 maintenance and/or matrimonial property cases has been
grantad by the Suprewme Court of Canada since 1975 and that in eight of these cases
the appeal was allowed. Thug, "leave to appeal to the Suprewme Court of Canada on
thege wmatters ig an offective and sufficiont dowestic remedy, although of course
the relative merits of the cuaso will affeut the likelihood of relief boing

grantaed. Certain deluys are inevitably involved in invoking the appellate
juriadiction of the highest court of any country, but Canada subwits that the tiwme
pariods dnvolved in proceaedings before the Suprome Court of Canada are not untoward
in this reyard, and that they are least prejudicial in wmattexs such as the present,
involving solely financial and property interosts,*

5.5 "The State party also contends that the author haa not subgtantiated his
allegations concerning violations by Canada of the following provisiony of the
Covenants

(0) Article 71 It is subwitted that the author has not provided any
subgtantiation of his ulaiw to have been subjected to torture or cruel, inhuman orx
degrading treatment contrary to article 7 of the Covenant. In particular, it ia
contended that in order to substuntiate this claim, it is not sufficient for the
author to alleyo that he has been rogquired to pay a total Hf 4600 a wonth
maintonance to hius former wife and child, or that he was required to pay the lump
sum of $37,066 to hiv former wife upon divorco)

(b) Article 8: 1t i similarly submittod that the above allegation provides
no subgtantiation of the claim that his right not to be held in wervitude pursaant
to article 8, paragraph 2 of the Covenant has beon violated)

(¢) Article 14: It is submitted that therc has been no substantiation of the
¢latm by the author thac the trial judge was biased or incowpetent in awarding $500
a month in maintenance to hin former witfe and child, or in granting his former wifa
a lump sum payment of $37,006 upon divorce. 1t in insutficient to allege that an
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unfavourable deuision has been reached in order to substantiate a claim of bias ox
incowpotence upon the part of a tribunaly

(d) Acrticle 15; It is submitted that there has been no substantiation of the
clain by the author that the application of the Matriwonial Property Act resulted
in a violation of article 15 of the Covenant. Indeed, it 18 clear that the factu
of this case fall outside the ambit of article 15, aince it applies to the criminal
rather than the civil provess)

(@) Artiocle 23, paragraph 4: It is subwitted that there has been no
substantiation of the author's claim that the waintenance and division of property
awards violate article 23, paragraph 4, of the Covanant. In particular, it ia
submitted that it is necessary in these watters for judges to be granted a certain
digeretion, and that in any event the diacretion is not an unfettered one in Canada)

(f) Article 26: It is submitted that there has been no substantiation of the
allagation by the author that the wmalntenance and division of property award of the
trial judge violated article 26 of the Covenant. In particular, no evidance has
been provided of any disurimnination on the basis of race or sex in the partiocular
clroumstances of the author's case.

6.1 In his conments of 25 March and 10 June 1986, the author states that if the
Comnittee requires additional documentary substantiation, he will undertake to
provida it., But, in the light of the c¢xtensive submissions and exhibits already
presented, the author believes that sufficient substantiation has been provided to
have the case daclared admissible and to warrant further examination on the wmerits
by the Committee. In partioular, he argues that "the best substantiation of the
allegations lies in tho full text of the trial transoript, as woll as other
official docuwants, including the text of examination for discovery and four
affidavits submitted to the Court of Queen's Bench of Alberta over the course of
saveral years."

6.2 with regyard to the allegations of violations by Canada of article 23,
paragraph 4, and article 26 of the Covenant, the author states that, in addition to
the evidence already provided, "there are numerous expert witnesses who would
readily testity to the existence of rampant sexism, in my own case spevifically,
and in the implemontation of child custody and aivision of watrimonial property
laws, genexally." Besider reiterating his allegations of “"sexiewm and raviswm", the
author gubmits "that judges in Canada are protected frow laygal accountability,
contrary to article 26.% In this connection he cites a recent attempt Lo sue
membary of the Court of Appeal. The Master in Chawbery dismissed the claim on the
basis that *judicial negligence doos not constitute a cause of action at the common
law",

6.3 With regard to the State party's contention that he has not exhausted domestic
ramedies with respect to the issue of ocustody, the author submits that "it has boen
the unanimous advice of several legal experts that the awarding of child custody 1is
entirely within the discretion of the judge® and that therefore an appeal to the
Court of Appaal would be totally futile. He could not, he argues, obtain a new
evaluation of the facts by the Court of Appeal, and the only possibility of
challenging the lower court's decision would be by establishing bias or wisconduct
on the part of the judye or of the Amicus Curiae. 1In pursuing this "unconventional
means®, he requested the provincial Ombudsman in Alberta to conduct an
investigation into the way the department of Amicus Curiae in Alberta is run.
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However, the author alleges that the Attorney-Ceneral of Alberta invoked technical
objeustions thus denying the Ouwbudsiian the opportunity to investigate the matter and
to esctablisb the author's allegationa., Hle also reported the lower court judge to
the Chief-Ju tice of Alberta and to the Judicial Council. However, “the Judicial
Council refuuud to conduct an investigation, thus effectively Jdenying we the
opportunity tu prove my allegations of bias and denying me the weans to ask for a
now trial on the issue of custody.® The authov also forwards press reports nhowing
that recently wmany other divorced fathers have unsuccesafully attempted to sue the
Amicus Curiae, but that the Magter in Chambers (who is not a judge) has blocked the
legal action, “thus, denying citizens of this province the fui.dawental
conatitutional right of having their cases deterwmined in court.®

6.4 The author conuludes that dowestic rewmedies, to the extent that they can be
conglderad effective, have been exhausted. He further emphasizes the time factor
*gince tla harm to my son continues until a solution is reached.®

7.1 Before considering any claims contained in a communication the Human Rights
Committee must, in accordance with rule 87 of its provisional rules of procedure,
decide whether or not it is admissible under the Optional Protocol to the Covenant.

7.2 7The Committec observes in this respect, on the basgis of Lhe in” rwmation
available to it, that the author has failed to pursgue remedies which the State
party has submitted wore available to him, namely, an appeal to the Court of Appeal
on the isaue of custody and an application for leave to appeal to the Supreme Court
of Canada on the issues of maintenance and division of matrimonial property. The
Committee has noted tho author's bellier that a further appoeal on the igste of
custody would be futile and that a provedure before the Supraie Court of Canada
would entail a further delay. The Committee finds, however, that, in the
partiocular clroumstances disclosed by the communication, the author's doubts about
the effectivoneds of thase remedies are not warranted and do not absolve him from
exhausting them, as raquired by article S, paragraph 2 (b), of the Optional

Protocol. The Committee accordingly concludes tiat domestic rewmedies have not beaen
exhausted.

8. The Human Rights Comwittee therefore docides:
1. The comimunication i{g inadwinciblep

2, This decision vhall be communicated te the author and to the State party.

~179-~



8. Communication No. 209/1986, I'. G. G. v. the Nethexlanda
(Dacision of 25 March 1987, adopted at the twanty-ninth
seasion)

Submitted by: P. G. G, [namn doleted]

Alleged victim: the authox

State party concerned: the Natherlands

Date of communication: 15 April 1986 (date of initial letter)

The Huwan Rights Committes, established under arvticle 28 of the International
Covenant on Civil and Political Rights,

Meeting on 25 March 1987,

adopts the following:

Nagision on admigsibility

1.1 The author of the communication (initial letter of 15 April 1986 and
subgequant letter of 28 October 1986) is ¥, G. G., a Spanish seaman who, in 1943,
wae digmissed togethexr with 222 other foreign sailore by a Netherlands private
shipping company. The reasons for the dismissals put forward by the cowpany were
that the foreign seamen's knowledye of Dutch was not sufficient and that the
company was forced to reduce its work force because of economic difficulties. The
author points out in this connection that wmost of the foreign seamen had been
employed for over 15 years and that rno Netherlands national was dismissed.

1.2 The author etates that under Netherlands labour law the Arbeidsburo (an agency
of the Ministry of Labour) must state whether a dismissal may o< may not take place
and, in that connection, must hear both parties before taking a decision. He
alleges that at the time the cowpany requested permission for his dismissal he was
not properly informed of his rjghts, but only told that he would hav~ to make his
submigsion to the Arbeidsburo within 14 dayd. Being at sca at the time and not
having an opportunity to seek counsel, this requirement, he states, was very
difficult for him to comply w!th.

1.3 The author claims that in the circumstances which he describes he was denied
the right to equal treatment before the law and the right co equal protection of
the law. In support of his claim he encloses copies of various documents,
including a report from the National Ombudsman, a submission by the dismissed
saamen to the Cantonal Court (court of first instance) in reaponse to a submission
made to the Court by the shipping coumpany, a letter addressed t» the Queen of the
Kingdom of the Netherlands concerring the dismissal of the “oreign seamen,
certificates concerning the author's prior satisfactory employment with othex
Netherlands shipving companies, correspondence between the author and the Ministry
of Justice concerning the author's application for a residence perwit in the
Netherlands and a decision of the Ministry of Justice declining to grant a
residence permit to the author.

2. By its decision of 1 July 1986, the Working Group of the Human Rights
Comnittee transmitted the comwunication to the State party concerned under rule 91
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of the Committee's provisional rules of procedure, requesting information and
obuervations relevant to the question of adwisseibility of the communication.

3.1 in its submission under rule 91, dated 29 Septeiber 1986, the State party
describes the factual situation in detall and argues that the communication is
inadmissible because of non-exhauustion of domestic remedies and also on the ground
of incompatibility with the Covenant,

3.2 with regard to the author's claim about hiu diswissal, the State party states
that ¥, G, G, “was employed as a seaman by NedLloyd Rederijdiensten Bv,

Rotterdam®, 7The continuing recession and the coneiderable overcapacity of the
world flect, together with sizeable operating losses by the cowpany, necessitated a
radical reorganization within NedLloyd, entailing a reduction in the number of
enployees. It was declded by NedLloyd that 209 shore-based staff and 222 croew
mounbers would have to be dismigsed. In 1983 NedLloyd applied to the directo:r ot
the Local Lmployment Office in Rotterdam (the competent government body) fox
diswissal permits ags it was obliged to do under article 6 of the Labour Relations
(Special Powers) Decree promulgated by the Netherlands Government in 1945, 1n the
abgence of a wmutual agreement between the employer and the cwployee, employment may
not be terminated, under the said article, without a perwit frowm the director of
the Local Baployment Oftfice. With a few exceptions, the permits applied for were
granted by the director on 28 September 1983, NedLloyd then proceeded to diswiss
thoge concerned, including . G, 6. One hundred and twenty ol the dismissed
seamen, including I'. G. G., subgequently issued a writ of suwwons, dated

13 February 1984, asking the Rotterdam Cantonal Court to declare their digwmissal
null and vold and to order that thoy be reinstated in their jobg because their
dismissal had boeen manifestly unreasonable. Netherlands courts are cowpetent to
make such an order undor articles 16398 and 1639t of the Civil Code. The dismissed
geamen claimed in this action that the criteria used in selecting those who were to
be dismisged were discriminatory. ‘The Cantonal Court reached a provisional
decicion in respect of this case on 13 June 1984, against which the diswmissed
seamen, including 1. G. G., and NedLloyd lodyed an appeal., The judicial
proceadinguy are still) in progress. In rolation to the proceedings concerning hig
divmissal by Neduloyd, 1. G, G. invokes "the right to be fairly and equally treated
before the law", while in relation to the proceedings concerning the granting of
the dismissul permdt by the director of the Local BEmployment Office, ha invokes
"the right to huve tull information and the opportunity to dofand himself®,

3.3 With regoard to the admisuibility of F. G, G.'s communication, the State party
addreggos tw. guostionu:

"(a) boos the application relate to violation by the Kingdom of the
Notherlandu of rights and freedoms ombodied in the International Covenant on
Civil and Politicul Rights and is the application compatible with the
provigiong of the Covenant’?

*({b) Nave all domestic remedies been exhausted?”

3.4 ‘The State party submits that it io not clear which of the rights and freedoms
ambodied in the Covenant . 6. G, doons to have been violated. If P, G, G.'s
invocation of "(he right to have tfull information and the opportunity to detend
himselt® 1s intonded to rxefer to article 14, paragraph 1, «f the Covenant, the
State party argues that it is not well-founded, "uince he invokes this right in
respect of the procedure whoereby the dismissal permit was granted by the director
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of the Local Employment Office. 7This procedure does not, however, constitute 'the
determination of any criminal charge' or of 'rights and obligations in a suit at
law' to which article 14, paragraph 1, refers, The application camnot therefore be
said to relate to violation of this paragraph of the Covenant."

3.5 In respect of ¥, G. G.'s invocation of "the right to ve fairly and cqually
treated before the law", the State party observes that

“1f this ig intended as an invocation of article 26 of the Covenant, then in
go far as this article is invoked in respect of F.G.G.'s dismissal by NedLloyd
the Netherlands Government ... takes the view that article 26 of the Covenant
does entail an obligation to avoid discrimination, but that thig article can
oinly be invoked under the Optional Protocol to the Covenant in the sphere of
civil and political rights. The scope of article 26 of the Covenart is not
necessarily limited to thosge eivil and political rights that are embodied in
the Covenant. (The Netherlands Government could, for instance, envisage the
adwissibility under the Optional Protocol of a complaint concerning
digcrimination in the field of taxation.) But the Government cannot accept
the aumissibility of a cowplaint concerning rights which are not in thewmsclves
civil and political rights, such as economic, social and cultural rights. The
latter cutegory of rights is governed by a separate international covenant.
I'.G.G.'s complaint relates to rights in the cconomic and social sphere, which
tall under tho International Covenant on EBconomic, Social and Cultural

Rightu. Articles 2, 6 and 7 of that Covenant are of particular relevance
here. That Covenant has its own spocific system and its own specific organ
tfor international monitoring of how States parties meet their obligations. 1t
deliberately does not provide for an individual complaints procedure, The
Govexrnment considers it incowmpatible with the aims of both the Covenants and
the Optional Protocol that an individual complaint with respect to the right
to agual treatment ag referred to in article 2 of the Ianternation ™ Covenant
on Beonomic, Social and Cultural Rights should be dealt with by the Human
Righty Committee by way of an individual complaint under the Optional Protocol
bagod on article 26 of the International Covenant on Civil and Political
Rights. 7The Govermment thorefore takes the vioew that the application
gubmitted by I.G.G. docs not relate to any violation by the Kingdom of the
Netherlands of rights and frecedomo ombodied in that Covenant and that it io
not compatible with the provisions thereof.”

3.6 With regard to the question whether domestic remedies have been exhausted, the
State party oboerves:

“rhe civil proceedings brought by the gseamen in connection with the dismissal
by NedLloyd of F.G.G. and his fellow employeces ... are still sub judice. The
[Rotterdam) Cantonal Court has not yet made a defiinitive decision with reyurd
to the seamen's claim. Among the issues raised in these proceedings is the
lawtulness of the granting of the diswissal permit. Article 20 of the
Covenant is one of the provisions invoked by the scamen. The definitive
decision of the Cantonal Court will be open to appeal before the District
Court whose decision is open to appeal in cassation before the Supreme Court.
The Govermuent therefore takes the view that with regard to 1,G.G.'s
application domestic remedies have not yet been exhausted.”
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4.1 In his commente of 28 October 1986, the author contends that the State party's
submiggion 18 incowplete. e adds the following factses

"1, ¥From 24 October 1963 to 8 Septembor 1971 I worked on Netherlands bused
ships,

“2. From 9 September 1971 to 7 Augusi 1976 I worked on Netherlands basged
ships for transport on inland water (Rhine).

"3, From 7 August 1976 to 22 Septewber 1983 I worked on Netherlands bauved
ships (NedLloyd Cowpany).

"4, 1 was registered at the Rotterdam Municipality from 24 April 1972 until
4 August 1978 when, without my knowledge, I was crased from the register
of municipal inhabitants,

"5. On three different cccasions until 1983, I requested official permission
to establish myself in the Netherlands, which was not granted, although 1
fulfilled all the requirements imposed under the Netherlands law for
foreign scamen (no criminal/political recoid eilther in Spain or in tho
Wetherlands; more than seven ycars of employment on Netherlands basod
ghips ...} employed and registered in a given Netherlands municipality) .”

4.2 With regard to big claiwm to be a victim of disgcrimination, he strosges thuat

"'he peopie fired were all foreign workers ... According to the
Netherlands Labour Relations Act, when dismissals wmay take place, the Labour
Employment. Office must take into account the following clowments:

"(a) sScniority (first in, last out);

"(b) Representation (persons to be fired must be proportionally
reprevented amony different 'workers stratas at the company branch'). ‘1hat
means candidates to be dismivsed must be selected amony persons of difforent
age, mastership, oxperience, education, ete;

" (¢) Workers to be fired have the right to ask for an alternative job at
the same company/subsidiaries, if there are vacancles,

“All of these eloments are stated at the Collective Labour Agreemant (CAO)
signed by the Netherlands Labour Unions and the Companies. The CAO was agreed
five years before we were fired and any foreign seaman with more than three
years of service was automatically includod in it, independently of whethor
the scaman was a member of a given union or not."

4.3 'the author argues that none of the above-mentioned criteris wore taken into
account by the Labour Lmployment Office at Rotterdam. Ile further stateus:

"The Minlgter of Labour produced a letter (dated 23 Septomber 1983) to
the Dircctor of the Labour Bmployment Office, stating that in the specific
situation of the foreign geamen ('NedLloyd Case') the incipley of senlority,
and representation wmust not be appliced. A new criteria, completoely unknown to
us and which was not present in the CAO was wmplemented: the criteria of the
place of residence for foreign seamen.  That means, scamen could be tived it
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they could not prove that they had a residence on Netherlands soil. Never
before was the place of residence an elewent to determine whether workers
could be fired."

5.1 Beforec considering any claims contained in a communication, the Human Rights
Committee must, in accordance with rule 87 of its provisional rules of proccdure,
decide whether or not it ig admissible under the Optional Protocol to the Covenant.

5.2 With regard to article 5, paragraph 2 (b) of the Optional Protocol, the State

party has argued that the civil proceedings concerning the author and the other
seamen are still sub judice before the Rotterdam Cantonal Court. An adverse

decision by that court would be appealable to the District Court, whose decision in
turn could be tested in cassation before the Supreme Court. Accordingly, the
Committee finds that domestic remedies have not been exhausted.
6. The Human Rights Committee therefore docides:

e The communication is inadmissiblej

2, This decision shall be communicated to the author and to the State party.
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c

Communicatlion No., 217/1986, H., v. 4. P, v, the Nethexlunds
(Deciaion of 8 April 1987, adopted at the twenty-ninth
acsslon

Submitted by: H. v. 8. P. [name deleted]

Allegod victim: the author

State party concerned: the Netherlands

Date of communicatjion: 16 Decewber 1986

The Human Rights Committee, establish~” under article 28 of the International
Covenant on Civil and Political Rights,

Meeting on 8 April 1987,

adopts the following:

Decision on admissibility

1. The authoxr of the communication dated 9 June 1986 is H.v.d.P., a nationul of
the Netharlands born in 1945, at present residing in the Federal Republic

of Germany. He claims to be a victim of violations by the Netherlande of

articles 2, 14, 25 (c) and 26 of the In*ternational Covenant on Civil and Political
Rights,

2.1 -.he author, who was an industrial ongineer in the Netherlands, is now employed
as a substantive patent examiner at the Luropean Patent Office (EPO) in Munich,
Germany. He states that in January 1980 he applied for a post as examiner in EPO.
He was offered the post at the Al, step 2 level and he accepted it. Only after he
had been several months with the organization, and had had the opportunity to
compare his credentials and experience with that of his peers, did he realize that
he had apparently been appointed at a discriminatorily low lcvel and he felt that
the preponderance of citizens of the Federal Republic of Germany in the higher
grades was the result of the discriminatory practices of the organization. He
thus lodged an appeal on the basis of denial of equal treatment, both within the
Co-ordinated Organizations (North Atlantic Treaty Organization, Council of Europe,
European Space Agency etc.) and within EPO itself, claiming that he should have
been appointed at the A2 level in 1980. His appeal was rejected on 1Y January 1982
by the President of EPO as 1ill-founded. He then appealed to the Internal Appeals
Committee, which on 6 December 1982 submitted its report rejecting the author's
appeal and concluding that "no breach of the Service Regulations or of any rule of
general law affecting international civil servants hao been established". 1In
reaching its decision, the Internal Appeals Committee relied heavily on the
judicial precedents of the Administrative Tribunal of the International Labour
Organisation. On 16 February 1983, the author procecded to appeal to the
Administrative Tribunal of ILO, which dismissed his complaint (Judgement No. 568 of
20 December 1983), concluding that

“The circumstinces in which the organization was created ... show that it
was necessary for ‘he organization to recrui: a large statf to fill all grades
from the highest to the lowest and so, when fixing the initial grade, to take
into account experience gained, first, in patent offices and, second, in
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industry generally. In reckoning this experience the organization
distinguishes between tle first and second categories. The complainant
contends that this 18 an unreal distinction and consegquently one wh.ch offends
against the principle of equality of traatment. In the opinion of the
Tribunal the distinction is not unreal and the complainant has not shown any
breach of principle. He is employed as a search examinar &nd in that work it
is reasonable to believe that experience in the handling of patent
applications is wore lmnediately useful than general experience as an
industrial engincer.”

2.2 The author applied to the Buropean Commission of Human Rights* on

13 June 1984, which on 15 May 1986 declared his agplication inadmissible

ratione materiae on the grounds that litigation concerning the modalities of
employment as a civil servant, on either the national or international level, fell
outside the scope or the Buropcan Convention on Iluman Rights,

2.3 The author then turned to the Human Rights Committee, which Ye considers
competent to consider the case, since flve States parties (lF'rance, Italy,
Luxembourg, the Netherlands and Sweden) to the European Patent Convention are also
parties to the Optional Protocol to the Internat ional Covenant on Civil and
Political Rights. He argues that “pursuant to article 25 (¢) every citizen shall
have access, oh general terms of equality, to public service in his country. KEPO,
though a public body common tou the Contracting States, constitutes a body
exercising Dutch public authority®. f<The appeal to the President of EPO and the
opinion given by the Intervnai Appeals Committee, the author argues, do not
constitute an cfiective remedy within the meaning of article 2 of the Covenant
agailnst violations of article 25 (¢) of the Covenant. Moreover, *the Internal
Appeals Committee is a travesty of competence, independence ana impartialitv as
required by article 14 of the Covenant. 1AC declines to adjudicate on the oasis of
public international law invoked by the applicant, i.e., law which the Corvracting
States undertook solemnly to observe",

3.1 Before consldering any claimg contained in a communication, the Humon Righto
Committee shall, in accordance with rule 87 of its provigional rules of procedur ',
decide whetner or not it is adwissible under the Optional Protocol to the Covenai .

3.2 The Human Rights Committee observes in this connection that it can only
receive and consider communications in respect of claiwms that come under the
jurisdiction of a State party to the Covenant. 'The autho:'s grievances, however,
concarn the recrultment policles of an international organization, which cannot, in
any way, be construed as coming within the jurisdiction of the Netherlands or of
any other State party to thce Ynternational Covenant on Civil and Political Rightu
and the Optional Protocul thereto. Accordingly, the author nas no zlaim under the
Optional Protocol,

4, The Human Rights Committec thorefore decldeo:

The comuwunication is inadwmissible.

" When ratifying the Optional Protocol the Netherlands did not make a
regervation aimed at precluding examination by the Huwan Rights Committee of a case
previously congsidered under another procedure of international investigation or
settlement.
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ANNER X

Liat of Committoe docunents issued during the reporting period

CCPR/C/14/A44.7

CCPR/C/32/Add.13

CCPR/C/37/AddA. 4

QCPR/C/37/Add.5

CCPR/C/45

CCPR/C/46

CCPR/C/47

CCPR/C/8R.702-729/Ad4. 1

and corrigondum

CCPR/C/2/Rev.1

CCPR/C/4/Rdd. 10

CCPR/C/36/Ad4. 3

CCPR/C/3 /M4, 6

CCPR/C/37/Add4. 7

CCPR/C/46/Add. 1

CCPR/C/48

CCPR/C/8R.730-75%7
and corrigendun

87-20659

17%8-61x

(E)

A. 7Twenty-ninth seanion

Supplementary report of Bi S8alvador

Becond periodic report of roland (sdditional
information)

Second periodic report of Senegal

Sacond periodic report of Demwark

Congideration of reports submitted by States
parties under article 40 of the Covenant - initial
reports of States parties due in 1987, note by the
Secretary-General

Consideration of reports submitted by States
parties under article 40 of the Covenant - second
periodic reports of States parties due in 1947,
note by the Secretary-General

Provigional agenda and annotatinns - twenty-ninth
gession

Sumiary records of the twenty-ninth session

8. Thirtieth sossion

Regsecvations, declarstions, notifications and
objuections relating to the International Covenant
on Civil and rolitical Rights and the Optional
Protocol thereto

Initial report of Zaire

Initial report of Zambia

Second peoriodic eport of Colombia

Second poriodic report of Trinidad and Tobuago

Second periodic report of Rwada

Provigional agenda and annotations -
thirtieth session

Sumary roecords of the thirtieth sossion
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Section des ventes, New York ou Gendve

KAK HHOAYMUTE UWIIANKSE OPPATBUIATIUK OBLEJAIMHENHLIX HATIHA

Fromwms Opraninumnm O6neannennnx Hnmmth MOXHO KY1II 6 b KEKHRIX MO iy
W CHEC VX 0 BeeX PRICHAX MIPE. HBuoam e cnpankn o6 maantiitn i naiies KA o
MIVEILIHIE HAW HH e no aapeey: Oprainnnms O6semnennnix Haunfl, Cekints no
upoaake sganni, Hoio Hopk wim ¥enena.

COMO CONSEGUIR PUBLICACIONES DE LAS NACIONES UNIDAS

Las pubbicaciones de las Naciones Unidas estitn en venta en hiwerias y casas disthibudonns en
todans partes del mundo Consulte asu librero o dirfpase o Naciones Umidas, Seccion de Ventas,
Nueva York o Ginebra
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