NETHERLANDS

Follow-up - State Reporting
i) Action by Treaty Bodies, Including Reports on Missions

CCPR A/58/40 vol. I (2003)

CHAPTER VII. FOLLOW-UP TO CONCLUDING OBSERVATIONS

Overview of the application of the follow-up procedure

265. At its seventy-first session, in March 2001, the Committee began its routine practice of
identifying, at the conclusion of each set of concluding observations, a limited number of priority
concerns that had arisen in the course of the dialogue with the State party. The Committee has
identified such priority concerns in all but one of the reports of States parties examined since the
seventy-first session. Accordingly, it requested that State party to provide, within one year, the
information sought. At the same time, the Committee provisionally fixed the date for the submission
of the next periodic report.

266. Asthe Committee’s mechanism for monitoring follow-up to concluding observations was only
set up in July 2002, this chapter describes the results of this procedure from its initiation at the
seventy-first session in March 2001 to the close of the seventy-eighth session in August 2003. These
are described session by session, but in future reports this overview will limit itself to an annual
assessment of the procedure.

State party Date information  Date reply received Further action
due

Seventy-second session (July 2001)

Netherlands 25 July 2002 9 April 2003 (interim At its seventy-eighth session,
reply) the Committee noted the State
party’s interim reply.
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CHAPTER VII. FOLLOW-UP TO CONCLUDING OBSERVATIONS

260. For all reports of States parties examined by the Committee under article 40 of the Covenant
over the last year, the Committee has identified, according to its developing practice, a limited
number of priority concerns, with respect to which it seeks the State party’s response, within a period
of a year, on the measures taken to give effect to its recommendations. The Committee welcomes
the extent and depth of cooperation under this procedure by States parties, as may be observed from
the following comprehensive table. Of the 27 States parties (detailed below) that have been before
the Committee under the follow-up procedure over the last year, only one (Republic of Moldova) has
failed to provide information at the latest after dispatch of a reminder. The Committee reiterates that
it views this procedure as a constructive mechanism by which the dialogue initiated with the
examination of a report can be continued, and which serves to simplify the process of the next
periodic report on the part of the State party.

261. The table below details the experience of the Committee over the last year. Accordingly, it
contains no reference to those States parties with respect to which the Committee, upon assessment
of the follow-up responses provided to it, decided to take no further action prior to the period
covered by this report.

State party Date information Date reply received Further action
due

Seventy-second session (July 2001)

Netherlands 25 July 2002 9 April 2003 (interim At its seventy-eighth
reply) session, the Committee
noted the State party’s
interim reply.

17 August 2004 Two subsequent reminders
(second interim have been dispatched to the
reply) State party with respect to

its outstanding response on
the issue of euthanasia.
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CHAPTER VII. FOLLOW-UP TO CONCLUDING OBSERVATIONS

233. For all reports of States parties examined by the Committee under article 40 of the Covenant
over the last year, the Committee has identified, according to its developing practice, a limited
number of priority concerns, with respect to which it seeks the State party’s response, within a period
of a year, on the measures taken to give effect to its recommendations. The Committee welcomes
the extent and depth of cooperation under this procedure by States parties, as may be observed from
the comprehensive table presented below. Since 18 June 2004, 15 States parties (Egypt, Germany,
Kenya, Latvia, Lithuania, Morocco, the Netherlands, the Philippines, Portugal, the Russian
Federation, Serbia and Montenegro, Slovakia, Sweden, Togo and Venezuela) have submitted
information to the Committee under the follow-up procedure. Since the follow-up procedure was
instituted in March 2001, only six States parties (Colombia, Israel, Mali, Republic of Moldova, Sri
Lanka and Suriname) have failed to supply follow-up information that had fallen due. The
Committee reiterates that it views this procedure as a constructive mechanism by which the dialogue
initiated with the examination of a report can be continued, and which serves to simplify the process
of the next periodic report on the part of the State party.

224. The table below details the experience of the Committee over the last year. Accordingly, it
contains no reference to those States parties with respect to which the Committee, upon assessment
of the follow-up responses provided to it, decided to take no further action prior to the period
covered by this report.

State Party Date Information Date Reply Further Action
Due Received

Seventy-second session (July 2001)

Netherlands 25 July 2002 9 April 2003 At its seventy-eighth session,
(interim reply) the Committee noted the
State party’s interim reply.

17 August 2004 Two subsequent reminders

(second interim have been dispatched to the

reply) State party with respect to its
outstanding response on the
issue of euthanasia.

12 and 22 October The Committee requested
2004 (outstanding  the State party to fully



replies on issues of address the issues in its next
euthanasia) report.



Follow-up - Reporting
ii) Action by State Party

CCPR CCPR/CO/72/NET/Add.1 (2003)

Replies of the Government of the Netherlands to the concerns expressed by the Human Rights
Committee in its concluding observations (CCPR/CO/72/NET).

[9 April 2003]

INFORMATION IN PURSUANCE OF PARAGRAPH 27 OF THE CONCLUDING
OBSERVATIONS OF THE HUMAN RIGHTS COMMITTEE: NETHERLANDS
(CCPR/CO/72/NET)

Introduction

1. In pursuance of rule 70, paragraph 5 of the Human Rights Committee’s rules of procedure, the
Kingdom of the Netherlands was asked, in paragraph 27 of the concluding observations of the
Human Rights Committee (CCPR/CO/72/NET), to forward information within 12 months on the
implementation of the Committee’s recommendations regarding the Kingdom of the Netherlands law
on euthanasia (para. 5), the situation on post-natal infanticide (para. 6), the study of events
surrounding the fall of Srebrenica (para. 7), as well as, for the Netherlands Antilles, the difficulties
concerning its prison system (para. 17), and, for Aruba, the implementation of a functioning police
complaints authority (para. 24).

2. In pursuance of paragraph 27 of the concluding observations of the Human Rights Committee:
Netherlands (CCPR/CO/72/NET), and the letter from the Special Rapporteur for Follow-up on
Concluding Observations to the Ambassador of the Kingdom of the Netherlands of 24 January 2003
(Reference: HRC f/up), the present report by the Kingdom of the Netherlands is submitted in
accordance with Chapter I1I of the Compilation of guidelines on the form and content of reports to be
submitted by States parties to the International Human Rights Treaties (HRI/GEN/2), adopted by the
General Assembly on 14 April 2000.

3. This report contains the information requested by the Committee in paragraph 27 of the
concluding observations of the Human Rights Committee: Netherlands (CCPR/CO/72/NET).

4. This report covers the request for information put forward to the Netherlands (the European part

of the Kingdom) and Aruba; the request for information put forward to the Netherlands Antilles will
be granted at a later stage.

I. THE NETHERLANDS (EUROPEAN PART OF THE KINGDOM)

5. The Termination of Life on Request and Assisted Suicide (Review Procedures) Act entered into



force on 1 April 2002. In the autumn of 2001 the then Government launched a third study of the
incidence of euthanasia and other medical decisions at the end of life, following on from similar
studies conducted in 1990-1991 and 1995-1996. The findings will clarify the impact of policy and
legislation in this area. The government that took office in July 2002, now the caretaker government,
also stated that policy and legislation on euthanasia and abortion were in need of evaluation.

6. The findings of the above study of euthanasia and other medical decisions at the end of life,
launched in the autumn of 2001, will be announced in mid-2003. The study will devote meticulous

attention to a range of matters:

- the incidence of relevant decisions;
- physicians’ actions;

- compliance with the procedures prescribed by the Act;

- the functioning of the euthanasia review committees and their review procedures;
- the consultation of a second independent physician;

- the relationship between euthanasia and palliative care;

- the situation of young people aged 12 to 16 whose suffering is unbearable, with no prospect
of improvement;

- the practical significance of patients’ euthanasia directives;
- the experience of surviving relatives; and
- the general public’s views about, and familiarity with, the relevant legislation.

7. First, this will make it possible to compare the impact of the current policy with the figures and
data that emerged from the previous studies. Second, it will shed light on the implementation of the
policy and legislation that have been introduced since the previous study was concluded.

8. On the basis of the findings of this study, the Government will decide which matters need to be
incorporated into its policy and which points require special attention. When it took office in July
2002, the Government stated that the best strategy would be to take no new measures for the time
being, but instead to maintain the status quo until the findings of the study have been announced.

9. The Government wishes to single out one issue for special attention here.

10. The importance of consulting another independent physician has received a great deal of
attention. At present there is a national network of trained GP consultants. The Government
attaches great importance to the system that combines proper consultation beforehand with review
afterwards. The annual report for 2001 issued by the euthanasia review committees reveals a slight



fall in the number of reported cases of euthanasia. The reason for this decline is not yet known. The
findings of the current study will shed light on this matter.

11. Another point that emerges from the annual report is the importance that the review committees
attach to the second independent physician being a properly trained consultant. They consider that
such persons are more capable of forming a soundly based opinion than physicians who have
received no special training in this area. The committees also underscore the importance of
providing palliative care.

12. A copy of the annual report is enclosed herewith.

13. In light of current developments, the Dutch Government considers it best to postpone any
response to your questions and observations until it can supply answers based on the findings of the
study. At the present intermediate stage, any answers would necessarily be incomplete. You will
therefore receive a report with a greater emphasis on substance after the findings of the study have
been published and on the basis of the decisions made on future policy.

14. The termination of the life of a newborn infant does not fall within the scope of the Termination
of Life on Request and Assisted Suicide (Review Procedures) Act. This is a very rare form of
intervention. In the case of neonates with very serious abnormalities, the first question that arises is
whether to begin medical treatment, or whether to continue or discontinue such treatment once it has
been initiated. If it is decided not to give medical treatment, or to discontinue treatment, the next
step is to try to alleviate the neonate’s suffering with palliative treatment if it does not immediately
die. Only if such measures prove powerless to prevent unbearable suffering or to prevent a death
deprived of all dignity would the possibility of shortening the infant's life be raised.

15. If such a case arises, the entire decision-making process is a matter for the Public Prosecution
Service.

16. Neonatologists follow a meticulously drafted protocol in which every part of the decision-
making process is prepared and considered with great care.

17. The current evaluation of medical decisions at the end of life is also paying attention to this
problem. The results of the study will shed light on the incidence of the different types of decisions
in this area. The Human Rights Committee will be notified of these findings.

18. On 29 November 1996 the Government asked the Netherlands Institute for War Documentation
(NIOD) to study the causative factors and events that had led to the fall of Srebrenica and its tragic
sequel. On 10 April 2002 the NIOD presented its report, “Srebrenica, a ‘safe’ area”, to the
Government, which submitted it to the House of Representatives of the States General. In view of
this report the cabinet headed by Prime Minister Wim Kok decided to resign on 16 April 2002. The
House of Representatives decided on 25 April 2002 to launch a parliamentary inquiry. The purpose
was to enable the House to arrive at a definitive political judgement on the actions of the House
itself, of the Dutch Government, and of those bearing administrative and military responsibility,
before, during, and after the events in Srebrenica. The committee of inquiry presented its report to



the House on 27 January 2003. The House is expected to engage in debate with the Government this
spring on the basis of this report after which it will decide on the conclusions to be drawn.

19. Having said that, the Government disagrees with the Committee’s suggestion that the provisions
of the International Covenant on Civil and Political Rights are applicable to the conduct of Dutch
blue helmets in Srebrenica (para. 8). Article 2 of the Covenant clearly states that each State Party
undertakes to respect and to ensure to all individuals “within its territory and subject to its
jurisdiction” the rights recognized in the Covenant, including the right to life enshrined in article 6.
It goes without saying that the citizens of Srebrenica, vis-a-vis the Netherlands, do not come within
the scope of that provision. The strong commitment of the Netherlands to investigate and assess the
deplorable events of 1995 is therefore not based on any obligation under the Covenant.

II. ARUBA

20. The Government of Aruba regrets to inform the Committee that the new Police Complaints
Decree has not yet entered into force. In the fifth periodic CCPC report of Aruba, submitted to the
Committee in November 2001, the Committee was informed that a draft of a new complaints scheme
had been submitted to the Aruba Police Force for their opinion. The police have since submitted
their recommendations on this draft, and the necessary steps are being taken in order to conclude the
legislative process.

21. The Government would also like to inform the Committee that a new Police Complaints
Committee was appointed in March 2003. The committee is independent of the police force and is
composed of two lawyers, a legal advisor to the Attorney-General, and a legal advisor to the Council
of State.



CCPR, CCPR/CO/72/NET/Add.2
[1 July 2003]
Introduction

1. The Kingdom of the Netherlands submits this report in compliance with paragraph 27 of
the Concluding Observations of the Human Rights Committee of 27 August 2001
(CCPR/CO/72/NET), which requests information to be forwarded within 12 months on the
implementation of the Committee’s recommendations regarding inter alia the prison system
in the Netherlands Antilles (para. 17).

Prison staff

Integrity

2. An investigating commission, known as the Kibbelaar Commission, was appointed to
monitor the treatment of detainees and foster integrity among prison staff at Koraal Specht
in Curacao and Point Blanche in Sint Maarten, and identify potential problems. lIts report
was completed on 10 October 2001 and submitted to parliament for approval. The report
noted that guards in both prisons had been suspected of corruption. One hundred and
seventh-five prison guards had been suspended as a result. They were screened to
assess their suitability and qualifications, physical health, reliability, financial efficiency and
effectiveness. Eighty-five of the suspended guards were subsequently allowed to return to
work and a few were transferred or laid off under pension or unemployment schemes. Of
the remainder, 70 were the subject of a report to the Minister of Justice, recommending
administrative measures. They were identified as problem cases or potential problem
cases. The guards who passed the test were allowed to return to work. Three were
dismissed.

3. In addition to the above, in mid-August 2001 the prison authorities introduced
new procedures for recruiting staff from the Netherlands and Suriname with a view to
ensuring that staff would act in accordance with the law and treat detainees appropriately.
Thirty-one appointments have been made under the new regime, including 17 guards.

4. As low rates of pay were blamed for integrity problems and the difficulty of recruiting
new staff, the Council of Ministers agreed on 8 November 2001 to add a special allowance
(25 per cent) to normal staff salaries.

5. In connection with the above, plans are now being made to establish a special
department to manage internal affairs at the prisons.

6. The Government will continue to recruit prison staff with high standards of integrity and
to provide training and personal guidance for all prison staff.



7. Staff who have direct contact with detainees do not carry firearms. Only security
officers are armed. They are issued with non-lethal bullets for use on the premises.

8. Special attention is being paid to complaints about inmates feeling unsafe. Each unit
has been assigned a manager and prison guards who are involved in the unit's daily
activities. Placing inmates in different categories according to the selection made at their
intake has helped reduce incidents of intimidation, fights and bullying.

Work schedules

9. Prison guards work according to a rotating schedule aimed at preventing them from
building up undesirable relationships with detainees. The management structure has also
been changed, with more positions being created at middle management level. Applicants
from both inside or outside the prisons are eligible for these posts, although they have all
been filled since January 2002.

10. The Government has separated penitentiary work as such from the tasks of
surveillance and security. The Federal Security Service is responsible for surveillance and
security and only the prison staff perform penitentiary activities. Federal Security Service
staff have no direct contact with detainees.

Educational programmes

11. An extensive educational programme is available for prison staff. Courses are givenin
the following:

the basic training curriculum Welcome;

staff handbook;

overview of the Ministry of Justice;

facility mission, purpose and goals;

correctional ethics;

sexual harassment;

safety, first aid/CPR; legal issues;

prisoners’ rights/confidentiality of information about prisoners;
prison complaints procedure;

detection of suicidal tendencies and intervention/access to medical care/blood-
borne  pathogens;



emergency and evacuation procedures;
management of prisoners;

supervision of prisoners’ work;

security procedures;

review and test.

12. The following courses are given in the correctional officer pre-service training
curriculum:

use of force: policy and procedures;
identification of chemical agents;

exposure to chemical agents;

escape procedures;

riots and disturbances;

hostage first response; security procedures;
counselling techniques (non-violent crisis intervention techniques);
interpersonal communication;
communication skills (verbal judo);
programmes for prisoners;

classification;

prisoners’ rights;

fire safety awareness;

building maintenance and sanitation;
correctional ethics;

team cohesion;



coping with stress;

drafting reports;

social/cultural lifestyle of the prison population;

post orders and standard operating procedures;

prison rules and regulations;

defence strategies;

on-the-job training;

administrative time;

firearms.
13. Forty-two prison guards have followed all the above courses, 34 of whom are still in
service. After following the programme prison guards are able to perform basic security
tasks and assist in rehabilitation programmes. They also learn about the prison’s new
policy and procedures.
Absenteeism
14. In order to reduce absenteeism, the prison has formed a social/medical team and a
counselling group. The task of the social/medical team is to identify and deal with the root

of a problem. The counselling group offers guidance and support and tries to motivate
those with problems. The counselling group reports its findings to the social/medical team.



CCPR CCPR/CO/72/NET/Add.3 (2004)

Comments by the Government of the Netherlands on the Concluding Observations of the
Human Rights Committee (CCPR/CO/72/NET)

[22 October 2004]

POSITION OF THE DUTCH GOVERNMENT IN RESPONSE TO THE EVALUATION OF THE
CURRENT STATE OF AFFAIRS CONCERNING EUTHANASIA AND OTHER MEDICAL
DECISIONS AT THE END OF LIFE

Introduction

1. On 27 May 2003, we sent both Houses of the States-General a research report evaluating
medical decision-making at the end of life, associated medical practice and euthanasia review
procedures ("Medische besluitvorming aan het einde van het leven; de praktijk en de
toetsingsprocedure euthanasia"), together with the accompanying report and recommendations of
the supervisory committee and a report by Statistics Netherlands on medical practice at the end of
life ("Het levenseinde in de medische praktijk"). The publication of these research findings fulfils
the commitments made on various occasions by the two previous Governments to re-evaluate the
current state of affairs on medical decisions at the end of life a few years after the last evaluation
(presented to the two Houses of the States-General on 27 November 1996).

2. Following the publication of the previous evaluation report, various measures were taken in
response to the recommendations made in it. On 1 November 1998, the five regional euthanasia
review committees were appointed. Initially, their task was to produce an opinion on whether the
attending physician in each reported case had acted in accordance with the statutory due care criteria.
The Public Prosecution Service then referred to this opinion when deciding whether to institute
criminal proceedings. The committees continued to follow this procedure until 1 April 2002, when
the Termination of Life on Request and Assisted Suicide (Review Procedures) Act came into force.
Under this new legislation, the findings of the review committees are final in any case where the
committee finds that the attending physician has acted in accordance with the due care criteria.

3. After the Act came into force, the Institute for Research in Extramural Medicine and the
Department of Social Medicine at the Free University Medical Centre in Amsterdam, the Department
of Public Health at the Erasmus University Medical Centre in Rotterdam and Statistics Netherlands
were commissioned to investigate whether the euthanasia review procedures were fulfilling their
purpose and, if not, whether improvements could be made. In addition, the Ministry of Justice and
Ministry of Health, Welfare and Sport raised a number of supplementary questions, for example
concerning patients who are "tired of life" and palliative care. In order to examine these issues as
effectively as possible, the researchers decided to conduct a four-part investigation. The first part
was a study of a random sample of all deaths in the Netherlands over a specific period. Secondly, a
random sample of attending physicians was taken from a predefined population and each of them
was asked to take part in an oral interview. Thirdly, a random sample was taken of notifications to
the regional euthanasia review committees over a specific period. Both the attending physicians and



the next of kin were interviewed about these cases. Finally, the fourth part was a survey of public
opinion using a random sample of members of the general population.

4. Since the year under review in this evaluation was 2001, the study was confined to the
working procedures of the regional review committees in the period before the new legislation

entered into force. Wherever possible, however, its results take account of experience since then.

Representativeness of the evaluation

5. Like the previous evaluation, this study was conducted by Professor P.J. van der Maas, holder
of the chair in Social Health Care at the Erasmus University Rotterdam, and Professor G. van der
Wal, holder of the chair in Social Medicine at the Free University of Amsterdam.' Since the design
of the research is broadly similar to that of the 1990/1991 and 1995/1996 evaluations, reliable
comparisons can be made between the results. Once again, the aim was to understand the factors
influencing the way in which decisions are taken on euthanasia, assisted suicide and other end-of-life
medical issues. Unlike the previous evaluations, however, this study focused in particular on
terminal sedation, experience with the review procedure, notification behaviour, and the relationship
between euthanasia and palliative care. New elements in the research were a survey of public
opinion and interviews with next of kin.

6. The research was supervised by a committee chaired by Professor A.J. Knottnerus, holder of
the chair in General Practice at the University of Maastricht and chairman of the Netherlands Health
Council.

7. We share the opinion of the supervisory committee that the research was conducted with
proper academic rigour, answers the questions and offers useful insights into various aspects of
Dutch practice concerning medical decisions at the end of life.

8. Like previous evaluations, the study elicited a high response rate among the health
professionals approached and this, combined with the way the resulting data was analysed,
guarantees that its results are representative and useful.

0. This position paper discusses the main issues addressed by the recent evaluation and
expresses our views on the recommendations made by the supervisory committee and the researchers
themselves with regard to independent assessment, the due care criteria, review procedures,
notification of euthanasia and assisted suicide, requests from patients without any serious physical or
psychiatric disorder, patients suffering from senile dementia who have previously drawn up advance
directives, minors, action to end life where no express request has been made, other medical
decisions relating to the end of life and euthanasia, sedation of dying patients, other medical
decisions relating to the end of life and palliative care and euthanasia.

Independent assessment

10. One of the due care criteria is that the attending physician should seek an independent
assessment by another physician with no connection to the case. Clearly, the quality of the



independent assessment will depend in part on the familiarity of that physician with end-of-life
issues. For this reason, the Royal Dutch Medical Association (KNMG) has been running the
Euthanasia in the Netherlands Support and Assessment training project (SCEN) over the last few
years. As a result, some 500 general practitioners have now been trained to provide independent
assessments. The Association sees this as a way to improve the quality of such assessments and to
offer reassurance to physicians faced with requests for euthanasia.

11.  For some years now, the annual reports of the regional euthanasia review committees have
shown that the committees feel that independent assessments by physicians trained by SCEN tend to
be of better quality than those of other physicians. The SCEN project has been separately evaluated
in a study commissioned by the KNMG and conducted by the Free University of Amsterdam's
Institute for Research in Extramural Medicine. That study confirmed the value of SCEN training in
enhancing performance. The evaluation to which this position paper relates reveals a relationship
between the introduction of SCEN training and the rate of notification. In areas where SCEN
training has been introduced, the notification rate has risen, even though this is not in fact an aim of
the project. The evaluation also shows a substantial increase in the number of cases where the
attending physician has sought an independent assessment. In many of these cases, the attending
physician has already agreed to honour the patient's request before the independent physician sees the
patient. This is undesirable but the evaluation of SCEN shows that it is less likely to occur in cases
involving a SCEN physician.

12. So far, SCEN training has been offered only to general practitioners. The review committees
report a difference in quality between independent assessments conducted by hospital specialists and
those conducted by general practitioners with SCEN training. Moreover, the evaluation shows that
the notification rate among general practitioners is higher than among hospital doctors. With these
factors in mind, an obvious next step was to extend SCEN training to hospital specialists and doctors
working in nursing homes. This is to be done over the next few years, starting in 2004. In addition,
structural funding for independent assessments has been introduced, starting on 1 October 2003. The
organizational costs of the SCEN project are met out of the general health budget, as are the costs of
extending SCEN training to hospital specialists and nursing home doctors.

Due care criteria

13. The review committees assess whether the due care criteria have been met in each case
reported to them. The evaluation shows that the findings of the review committees are fairly uniform
and that the subjects on which the committees tend to ask additional questions are the independent
assessment, the unbearable nature of the patient's suffering and the absence of any prospect of
improvement. The uniformity of their findings is enhanced by the common practice of discussing
difficult cases not just internally, but also with the chairs of other committees.

14.  According to members of the committees, the unbearable nature of the patient's suffering is
the most difficult aspect to assess. Unlike the lack of any prospect of improvement, it is a highly
subjective factor for which it is difficult to find any objective measure. The retrospective conclusion
that the patient's suffering was unbearable is tantamount to a test of reasonableness; in other words,
what the committee has to decide is whether the attending physician could reasonably have



concluded that this was the case. The opinion of the second, independent physician is therefore of
particular importance in this respect. Accordingly, SCEN training places a heavy emphasis on the
assessment of the patient's suffering.

15.  Itis extremely important that the interpretation of the due care criteria should be as clear as
possible. In their conclusions, the researchers suggest that physicians need still greater insight into
the way in which the review committees interpret them. To meet this need, we have already begun
preparations for setting up a database in 2005.

Review system

16. When the regional euthanasia review committees were established in 1998, one of the main
aims was to encourage the medical profession to report cases. Since the Termination of Life on
Request and Assisted Suicide (Review Procedures) Act entered into force on 1 April 2002, review
committees have had the final word in those cases where they feel that the physician has acted with
due care. During the interviews, half of the physicians' indicated that they had experienced the
review procedure as "neutral". Physicians who had been asked to provide further information were
more likely to say that they felt the procedure was negative. However, to do their job properly, the
review committees have to be able to ask extra questions. In general, the physicians who were
surveyed took a positive attitude to the membership of the review committees and their aims, such as
openness and enhancing the quality of decision making. Most of them felt that measures such as the
establishment of the review committees and the Termination of Life on Request and Assisted Suicide
(Review Procedures) Act were an improvement.

17.  Based on these findings, we feel that the review arrangements, including the establishment of
the review committees, are a good thing. We welcome the researchers' finding that the review
committees reach broadly uniform findings on the cases reported to them. This produces a clear
situation for physicians. We believe that the review committees' annual reports give a good
impression of the work they do.

18. The Public Prosecution Service has indicated that, although it is not always possible to
conclude that due care has been fully exercised (for example, where there has been a failure to meet
one of the formal criteria), criminal proceedings are not always appropriate in such cases and the
offence could better be dealt with as a disciplinary matter. In this context, it should be remembered
that the review committees, the Public Prosecution Service and the Health Care Inspectorate each
have their own criteria. The review committees judge cases from a multidisciplinary point of view,
the Public Prosecution Service from that of the criminal law and the Inspectorate from that of the
medical disciplinary code.

19.  The documents supporting the Termination of Life on Request and Assisted Suicide (Review
Procedures) Bill (see Parliamentary Papers, House of Representatives, 1999/2000, 26 691, No. 6, p.
53 and No. 9, p. 26) indicate that varying degrees of importance can be attached to the
non-observance of different due care criteria. The criteria relating to unbearable suffering with no
prospect of improvement and to the presence of a voluntary and well considered request are of a
different order from those relating to the independent assessment and the performance of euthanasia



in accordance with good medical practice. The first two come close to what might be termed
substantive criteria legitimizing euthanasia and assisted suicide, while the last two are more formal
and procedural in character. We can see why non-compliance with the first two requirements might
be taken more seriously than the failure to observe the last two. At the same time, a failure to
observe due procedure may make it impossible to establish whether the first two requirements have
been met. In other words, procedural requirements should also be taken entirely seriously. For this
reason, we would consider it undesirable to draw a sharp distinction in the regime whereby
non-compliance with certain types of due care criteria is permissible.

20.  Although the evaluation reveals a feeling on the part of the review committees that it is not
permissible for them to qualify their findings, we shall discuss with them the possibility of indicating
that the physician has "complied with the due care criteria, with the reservation that ... etc." or,
alternatively, that the physician has "not complied with the due care criteria, although ... etc." This
would not be incompatible with the legislation. The finding would still be based on the due care
criteria but it would be accompanied by observations enabling it to be correctly interpreted. This
would do more justice to the committee's task of reviewing the actions of the physician and we feel
that this is important with an eye to encouraging physicians to report cases.

21.  If the physician is found not to have complied with the due care criteria, the committee's
findings are forwarded to the Board of Procurators-General and the regional Health Care Inspector.
A decision must then be taken on how best to respond to the omissions identified by the committee
in the physician's actions. Action may be taken either by a medical disciplinary board or in the
criminal courts. Obviously, one factor in the decision will be the degree of importance to be attached
to the non-compliance with the due care criteria. The reasons given by the review committee have a
major role to play in this respect. In some cases where the physician has been found not to have
complied with the due care criteria, the Public Prosecution Service feels that criminal proceedings
are a disproportionate response. A disciplinary approach might be more appropriate. The Ministry
of Health, Welfare and Sport will contact the Health Care Inspectorate to discuss how best to deal
with findings forwarded by the review committees.

Notification of euthanasia and assisted suicide

22.  The Act imposes on physicians a duty to notify cases of euthanasia and assisted suicide. A
high notification rate makes the practice of euthanasia transparent and that is an extremely important
aim of government policy on the subject, second only to monitoring the situation and promoting the
observance of due care.

23.  The number of recorded cases of euthanasia and assisted suicide considered in the latest
evaluation is not significantly different from that in the previous one. The supervisory committee
and the researchers themselves feel that numbers have stabilized. The number of notifications as a
percentage of total cases has increased since the previous evaluation. Between 1995 and 2001, the
notification rate increased from 41 per cent to 54 per cent. The increased readiness to notify cases
has been particularly marked among general practitioners. It seems, therefore, that the establishment
of the review committees in 1998 has led physicians to take a more positive attitude to notification.



24.  Physicians who consistently notify cases say that they feel a moral and legal duty to do so.
They believe that openness helps to increase both public acceptance of medical action to terminate
life on request and the quality of medical decision-making in this respect. The

evidence suggests that growing numbers of doctors feel that notification has benefits for themselves
personally and for society as a whole. Nevertheless, the study shows that some doctors notify some
cases but not others, depending on the doctor-patient relationship and the circumstances of the
individual case.

25.  More recently, the number of notifications to the review committees has again declined, as
shown by their annual reports. However, the total number of cases of euthanasia is not known for
each and every year. This means that the trend in the notification rate cannot be calculated for the
last few years. To find out whether the reduction in notifications has been accompanied by a
reduction in euthanasia cases, | have begun preparations for a follow-up study to be conducted in
2005. This study should also show why physicians decide not to notify cases, although the
background to these decisions and the reasons for non-notification are not easy to discover.

26. The study will also examine the role of palliative care and hospices and investigate a number
of aspects of euthanasia practice on which little light has so far been cast. For example, less is
known about the practices of medical specialists and physicians working in nursing homes than
about those of general practitioners, while doctors in those situations are less likely than general
practitioners to report cases.

27.  We realize that the completion of the report form places an administrative burden on
physicians and therefore wish to simplify matters in this respect. One possibility is to cluster the
responses to questions. However, the administrative burden must not be reduced at the expense of
due care. For this reason, a working party is currently examining the way physicians can show how
they have complied with the criteria.

28.  Inthis context, we are particularly keen to report the finding that introducing SCEN training
among general practitioners substantially increased the notification rate from 52 per cent in 1995 to
66 per cent in 2001. For this reason, the extension of SCEN training to hospital specialists (see
section 3) is a very welcome development. It should at any rate ensure that institutions have access
to greater knowledge regarding medical decision-making at the end of life. A specialist will be able
to seek an informal second opinion from a colleague in the same hospital without necessarily
immediately proceeding to a formal independent assessment.

29. The presence of expertise within hospitals is important. It would be good if more institutions
were to develop specific policies on the procedures for medical decision-making at the end of life.
This would help to produce greater clarity for both staff and patients. We want the study on
readiness to notify to examine in addition the relationship between institutional policies and
readiness to notify. Institutions should make it clear that they regard public accountability as
important.

Requests from patients without any serious physical or psychiatric disorder




30.  Over the last few years, there has been much debate about whether patients without serious
physical or psychiatric disorders can request euthanasia. We realize that a section of the Dutch
public is in favour of people having the right to request euthanasia if they attach no value

to their remaining quality of life. However, the evaluation shows that a majority of physicians are
not prepared to assist patients in this respect. Moreover, recent case law from the Supreme Court of
the Netherlands shows that, in the opinion of the Court, the present legislation must be understood to
mean that the physician can expect to escape prosecution in such cases only if the patient's suffering
is based on a medically classifiable physical or mental disorder (HR (Supreme Court) 24 December
2002, NJ (Dutch Law Reports) 2003, 167). Accordingly, although further public debate on this
subject cannot be ruled out, the Government will not itself encourage it.

Patients suffering from dementia who have drawn up advance directives

31. The validity of written directives is governed by the Termination of Life on Request and
Assisted Suicide (Review Procedures) Act. Such directives are meant for use in situations where
patients are no longer capable of expressing their wishes. Patients who are still capable of making a
reasonable appraisal of their interests but can foresee a future situation in which they may not be
capable of doing so can draw up such a written directive specifying the future situations in which
they wish to request termination of life. Such an advance request can, of course, only be honoured if
all the statutory due care criteria are fulfilled.

32.  Werealize that this is one of the most difficult areas associated with medical decision making
at the end of life, especially if the patient is suffering only from dementia without any attendant
disorders. Dementia is not in itself sufficient reason to terminate life. However, attendant disorders
may produce a situation in which the patient is suffering unbearably with no prospect of
improvement. Moreover, in cases of advanced dementia, it is often difficult to determine the extent
to which suffering is unbearable, because the patient is incapable of putting his situation into words.

33. The evaluation has shown that physicians are extremely cautious in relation to the advance
directives of patients with dementia. This is especially true of doctors working in nursing homes.
As aresult, there is a discrepancy between the expressed wishes of patients and the action taken on
them.

34. A physician is under no obligation to comply with a request for euthanasia recorded in an
advance directive. Moreover, the current wishes of the patient are more important than any advance
directive drawn up in the past. For that reason, the first step is for the physician to assess the
patient's ability to express his or her wishes. He will only take account of the advance directive if he
finds that the patient is incapable of this. At a certain stage of dementia, a patient may be generally
incapable but have moments of lucidity. In that case, the physician should take advantage of such a
moment to verify the request for euthanasia.

35. The caution shown by physicians is not only related to the fact that dementia is not in itself a
sufficient ground for termination of life on request. Physicians often find it difficult to be certain
exactly what situation the patient had in mind when drafting the advance directive. To ensure that a
physician is in a position to decide whether the situation envisaged by the patient has actually



transpired, the patient must describe the future situation as clearly as possible and give reasons for
requesting termination of life at that point.

Minors

36. Euthanasia can also be performed in the case of minors. The statutory provisions regarding
the legal position of minors and their parents are based on those enshrined in the Civil Code
concerning medical treatment contracts. These stipulate that minors over the age of 12 can make
their own treatment decisions. Up to the age of 16, the child's parents or legal representative must be
involved in decision-making and the consent of a parent or guardian is required. In the case of
minors aged 16 or 17, this explicit consent is no longer required.

37. The evaluation shows that euthanasia in the case of children is rare. It was involved in only
0.7 per cent of all child deaths and is usually practised only in the case of children with cancer.

38.  In 2 per cent of cases involving minors, life-terminating procedures had not been expressly
requested by the patient. In every case, this was because the patient was too young to be consulted
(usually a neonate). As a rule, however, the age of the child is never a reason to abstain from
consultation.

39.  In the rare cases where euthanasia is performed on a minor, the utmost care is taken. The
research suggests that parents are invariably involved in decisions concerning life-terminating
procedures. In view of the results of the research, we are confident that end-of-life decisions relating
to minors will continue to be taken with great caution and the utmost care.

Life-terminating procedures not expressly requested by the patient

40. The Termination of Life on Request and Assisted Suicide (Review Procedures) Act relates
only to life-terminating procedures undertaken in response to a request from the patient.
Termination of life in any other circumstances is a criminal offence and must be reported to the
Public Prosecution Service. Even then, a physician can invoke necessity as a defence provided that
he has acted with due care. In such cases, it is up to the Public Prosecution Service to decide
whether to prosecute. Unrequested termination of life is very rarely reported. For this reason, we are
currently consulting with the profession. This autumn you will receive a separate letter addressing
the issue of how to meet the medical profession's need for greater clarity about procedures for
dealing with termination of life where there is no request from the patient. The Public Prosecution
Service will be involved in finding a solution.

Other medical decisions relating to the end of life and euthanasia

Terminal sedation

41. This evaluation was the first to address the issue of sedation generally and terminal sedation
in particular. Sedation or terminal sedation can be an appropriate form of care for seriously ill or
dying patients. Their suffering can be such that their physicians believe that it is best for them to be



rendered unconscious in order to relieve it. There are various definitions of terminal sedation. In
this evaluation, the term is used to refer to cases where sedatives are administered while food and
fluids are simultaneously withheld.

42. A physician will not be committing a criminal offence if his actions can be deemed to be a
normal medical procedure. This includes, for example, abandoning a procedure or refraining from
initiating it because it is deemed to be medically futile.

43. The evaluation shows that sedation is sometimes used explicitly to hasten a patient's death.
Sometimes this is even done at the repeated request of the patient, which amounts in fact to a request
for euthanasia. Where the physician then performed a procedure which can reasonably be assumed
to have hastened the patient's death, that procedure must be regarded as termination of life on
request. It is doubtful whether physicians are sufficiently aware of this. From the point of view of
patient care, it may be questioned whether terminal sedation was the most appropriate means to
achieve the end the physician had in mind. For this reason, we feel that it would be desirable for the
profession itself to produce guidelines on procedures for the sedation of patients, paying due regard
to the statutory provisions and including guidance on appropriate means and ends. Some form of
peer review system with regard to the practice of sedation might considerably simplify matters for
people on the ground. The Royal Dutch Medical Association (KNMG) has indicated its willingness
to draw up guidelines in cooperation with other organizations representing the medical profession
and in consultation with the Public Prosecution Service.

44.  In calculating annual statistics for euthanasia, the researchers have included cases in which
sedation was practised at the request of the patient with the explicit purpose of hastening the patient's
death. Assuming that the method used by the physician actually had the effect of shortening the
patient's life, this is the right approach. After all, in such cases sedation does constitute a procedure
for the termination of life on request and cases ought therefore to be notified and reviewed. In view
of the fact that notifications of this kind are in practice virtually unknown, it is clear that the medical
world interprets the situation differently. The supervisory committee has pointed to this fact in its
report.

45. Since the publication of the research report to which this position paper relates, terminal
sedation has been the subject of oral and written questions from members of the Dutch Parliament on
several occasions. On 2 June 2004, a member of the House of Representatives asked whether
terminal or palliative sedation could be regarded as an alternative within the meaning of the
Termination of Life on Request and Assisted Suicide (Review Procedures) Act. The question refers
to the provision in the Act that, in order to comply with the due care criteria, the attending physician
must have concluded that there is no alternative form of treatment available. To constitute a
reasonable alternative, treatment must - in the light of current medical knowledge and if properly
delivered - offer the prospect of reasonable improvement within the foreseeable future. Sedation
does not. There may be coincident medical reasons for sedating a patient who is suffering
unbearably with no prospect of improvement and who requests termination of life but sedation will
not necessarily constitute, in the terms of the Act, a reasonable alternative in the light of the patient's
situation.



46.  According to the researchers, however, some physicians say that they would have dealt
differently with a euthanasia request from a patient in the past if they had had greater knowledge of
palliative care at the time. For this reason, we think that it is extremely important to continue to
encourage developments in palliative care and to improve the opportunities for relevant sections of
the medical profession to increase their expertise in the terminal care field. The medical schools
have a major role to play in this respect.

Other medical decisions relating to the end of life

47.  End-of-life medical decisions are not confined to those concerning termination of life on
request. The terminal stages of life also raise issues concerning the extent of pain relief to be
administered and the withholding or cessation of treatment that is medically futile. All these
decisions are part of normal medical practice. Even if chosen procedures can have the effect of
shortening the patient's life, they do not constitute euthanasia. It is also important to realize that
medical decisions of this sort do not constitute euthanasia without a request from the patient. That
would have to involve something other than normal medical procedures.

48.  Theresearch shows that there has been no great increase in these other end-of-life decisions.
We think it important to keep a close eye on them in order to maintain expertise regarding the
distinctions to be drawn in this area.

49.  On 2 June 2004, the House of Representatives asked us to include in this position paper some
consideration of the procedure commonly known in the Netherlands as "versterven" (the practice of
withholding artificial nutrition and hydration). Even though this issue was not examined in the
evaluation to which this position paper relates, we would like to devote a few words to it. A
physician may decide on this course of action if it is clear that a patient is refusing food and/or fluids
or if artificial nutrition and hydration appears for some other reason to be medically futile. By
declining food and drink, a patient is indicating that he does not wish to be treated. This decision
should be respected. The issue of whether artificial nutrition is medically futile will be decided by
the physician in accordance with the existing medical standard, since it is in principle a normal part
of medical treatment. On 8 October 2003, the House of Representatives received a letter on this
matter (29 200 X VI, No. 12) containing an in-depth discussion of the context in which the procedure
can be performed.

Palliative care and euthanasia

50.  During the passage of the Termination of Life on Request and Assisted Suicide (Review
Procedures) Act, palliative care and its influence on the frequency of requests for euthanasia was one
of the topics that attracted most discussion. The last few years have seen many new measures in the
field of palliative care, prompted in part by the recommendations following the previous evaluation.

51. One of these new measures is the promotion of networking by means of structural increases
in grants and expansion of the grant scheme for coordination of voluntary work in the domiciliary



and family care sector. In addition, regional centres have been set up in order to provide support
throughout the country by establishing palliative care departments at the nine Integrated Cancer
Centres. Regional consultation teams are also being established and maintained, likewise by the
Integrated Cancer Centres. Finally, the money available for the care of terminal patients in nursing
or residential care homes has been increased and a national knowledge, information and support
centre (known as AGORA) established. These are just some of the measures decided and introduced
between 1999 and 2004. They are currently being implemented at regional level and have been
reported to the House of Representatives in two letters (20 December 2001 (House of
Representatives 28 000 X VI, No. 97) and 11 March 2002 (House of Representatives 28 000 X VI,
No. 109)). The measures were initially funded through the programme of special government
support for palliative care implemented between 1997 and 2004. Since 1 January 2004, however,
they have been integrated into general health-care spending.

52. The details above show how much palliative care policy has been stepped up over recent
years. Given the huge range of problems experienced by patients in the terminal stages of life and
the many different forms of care, it is difficult to investigate the relationship between the quality of
care and the frequency of requests for euthanasia and their fulfilment. Not surprisingly, therefore,
the evaluation offers no clear answer to the question of how far the response of physicians to requests
for euthanasia is actually influenced by their knowledge of palliative care and its availability.
However, the interviews with physicians reveal that 61 per cent of them believe that euthanasia will
still have a place however good the availability of care and support for the terminally ill and of
adequate pain relief, while 31 per cent thought this was not the case. The in-depth interviews with a
non-representative group of physicians revealed that those who do not regard euthanasia as an option
either refuse to perform it on principle or use other techniques, such as administering more
medication. The same interviews showed that physicians' attitudes to euthanasia requests evolve in
the course of their careers. As time goes on, they tend to adopt a more concerned and thoughtful
approach to the subject. Apart from that, all the physicians interviewed welcomed the increased
support and greater clarity now available to them in dealing with requests for euthanasia.

53. A number of physicians who took part in the research indicated that they would have dealt
differently with a euthanasia request from a patient in the past if they had had greater knowledge of
palliative care at the time. For this reason, we think that it is extremely important to continue to
encourage developments in palliative care. The medical schools have a major role to play in this
respect.

Conclusions

54. The evaluation offers a faithful reflection of the practice of euthanasia review and a number
of related topics in the year to which it relates (2001).

55. The main aim of the policy is to increase compliance with the due care criteria in medical
end-of-life decision-making and to ensure public accountability in this area. This must be achieved
by opening up the subject of difficult medical decisions at the end of life to public debate and by
establishing clearly formulated due care criteria. Physicians will be readier to notify cases for review
if they are clear about the basis on which their actions will be judged.



56.  The evaluation shows that the policy being pursued is helping to achieve this. For example,
the various parties involved take a positive view of the review procedure and the reported readiness
of physicians to notify cases was greater in 2001 than in 1995. However, the various policy
objectives have not been fully met and further measures are still needed.

57. The work of well-trained independent physicians makes a major contribution not only to the
quality of the medical decision-making process and subsequent action, but also to the review process.
Their reports are an important source of information on cases. SCEN training is therefore important
and we shall continue to support it.

58. To increase transparency and ensure a clearer understanding of the due care criteria, a public
database will be set up containing the anonymized findings of the review committees. The
performance of the review committees will be thoroughly evaluated. A working party is currently
considering the report form and will advise on the potential for reducing the administrative burden
on physicians without making concessions as regards due care. I will discuss with the Health Care
Inspectorate how they deal with notifications from the review committees.

59.  Ithink itis important to investigate as soon as possible whether the reduction in the number
of cases notified reflects a decline in readiness to notify. For this reason, [ have begun preparations
for research on the total number of cases and various related topics, such as the reasons for
non-notification and practice within institutions.

60.  Institutions can clarify the situation for their staff and patients by pursuing well-defined
policies on medical end-of-life decision-making and appointing an independent physician to assess
euthanasia requests.

61. On the question of euthanasia without a request from the patient, I am still pursuing
consultations with the profession and will write to you at a later date. The issue of "terminal
sedation" is also being addressed again within the medical profession. It is important that the
position on this should be clarified.

62. In recent years, major investments have been made in palliative care and further action will
be required on this over the next few years. It will continue to be important to encourage
developments in this area.

' G. van der Wal, A. van der Heide, B.D. Onwuteaka-Philipsen and P.J. van der Maas, "Medische
besluitvorming aan het einde van het leven. De praktijk en de toetsingsprocedure". De Tijdstroom,
Utrecht, 2003.








