CHILDREN’S RIGHTS - GENERAL

II. GENERAL COMMENTS AND RECOMMENDATIONS

o ICCPR General Comment 17 (Thirty-fifth session, 1989): Article 24: Rights of the Child,
A/44/40 (1989) 173 at paras. 1-8.

1. Article 24 of the International Covenant on Civil and Political Rights recognizes the
right of every child, without any discrimination, to receive from his family, society and
the State the protection required by his status as a minor. Consequently, the
implementation of this provision entails the adoption of special measures to protect
children, in addition to the measures that States are required to take under article 2 to
ensure that everyone enjoys the rights provided for in the Covenant. The reports
submitted by States parties often seem to underestimate this obligation and supply
inadequate information on the way in which children are afforded enjoyment of their
right to a special protection.

2. In this connection, the Committee points out that the rights provided for in article 24
are not the only ones that the Covenant recognizes for children and that, as individuals,
children benefit from all of the civil rights enunciated in the Covenant. In enunciating a
right, some provisions of the Covenant expressly indicate to States measures to be
adopted with a view to affording minors greater protection than adults. Thus, as far as
the right to life is concerned, the death penalty cannot be imposed for crimes committed
by persons under 18 years of age. Similarly, if lawfully deprived of their liberty, accused
juvenile persons shall be separated from adults and are entitled to be brought as speedily
as possible for adjudication; in turn, convicted juvenile offenders shall be subject to a
penitentiary system that involves segregation from adults and is appropriate to their age
and legal status, the aim being to foster reformation and social rehabilitation. In other
instances, children are protected by the possibility of the restriction - provided that such
restriction is warranted - of a right recognized by the Covenant, such as the right to
publicize a judgement in a suit at law or a criminal case, from which an exception may be
made when the interest of the minor so requires.

3. In most cases, however, the measures to be adopted are not specified in the Covenant
and it is for each State to determine them in the light of the protection needs of children
in its territory and within its jurisdiction. The Committee notes in this regard that such
measures, although intended primarily to ensure that children fully enjoy the other rights
enunciated in the Covenant, may also be economic, social and cultural. For example,
every possible economic and social measure should be taken to reduce infant mortality
and to eradicate malnutrition among children and to prevent them from being subjected to
acts of violence and cruel and inhuman treatment or from being exploited by means of
forced labour or prostitution, or by their use in the illicit trafficking of narcotic drugs, or
by any other means. In the cultural field, every possible measure should be taken to
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foster the development of their personality and to provide them with a level of education
that will enable them to enjoy the rights recognized in the Covenant, particularly the right
to freedom of opinion and expression. Moreover, the Committee wishes to draw the
attention of States parties to the need to include in their reports information on measures
adopted to ensure that children do not take a direct part in armed conflicts.

4. The right to special measures of protection belongs to every child because of his
status as a minor. Nevertheless, the Covenant does not indicate the age at which he
attains his majority. This is to be determined by each State party in the light of the
relevant social and cultural conditions. In this respect, States should indicate in their
reports the age at which the child attains his majority in civil matters and assumes
criminal responsibility. States should also indicate the age at which a child is legally
entitled to work and the age at which he is treated as an adult under labour law. States
should further indicate the age at which a child is considered adult for the purposes of
article 10, paragraphs 2 and 3. However, the Committee notes that the age for the above
purposes should not be set unreasonably low and that in any case a State party cannot
absolve itself from its obligations under the Covenant regarding persons under the age of
18, notwithstanding that they have reached the age of majority under domestic law.

5. The Covenant requires that children should be protected against discrimination on
any grounds such as race, colour, sex, language, religion, national or social origin,
property or birth. In this connection, the Committee notes that, whereas
non-discrimination in the enjoyment of the rights provided for in the Covenant also stems,
in the case of children, from article 2 and their equality before the law from article 26, the
non-discrimination clause contained in article 24 relates specifically to the measures of
protection referred to in that provision. Reports by States parties should indicate how
legislation and practice ensure that measures of protection are aimed at removing all
discrimination in every field, including inheritance, particularly as between children who
are nationals and children who are aliens or as between legitimate children and children
born out of wedlock.

6. Responsibility for guaranteeing children the necessary protection lies with the family,
society and the State. Although the Covenant does not indicate how such responsibility
is to be apportioned, it is primarily incumbent on the family, which is interpreted broadly
to include all persons composing it in the society of the State party concerned, and
particularly on the parents, to create conditions to promote the harmonious development
of the child's personality and his enjoyment of the rights recognized in the Covenant.
However, since it is quite common for the father and mother to be gainfully employed
outside the home, reports by States parties should indicate how society, social institutions
and the State are discharging their responsibility to assist the family in ensuring the
protection of the child. Moreover, in cases where the parents and the family seriously
fail in their duties, ill-treat or neglect the child, the State should intervene to restrict
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parental authority and the child may be separated from his family when circumstances so
require. If the marriage is dissolved, steps should be taken, keeping in view the
paramount interest of the children, to give them necessary protection and, so far as is
possible, to guarantee personal relations with both parents. The Committee considers it
useful that reports by States parties should provide information on the special measures
of protection adopted to protect children who are abandoned or deprived of their family
environment in order to enable them to develop in conditions that most closely resemble
those characterizing the family environment.

7. Under article 24, paragraph 2, every child has the right to be registered immediately
after birth and to have a name. In the Committee's opinion, this provision should be
interpreted as being closely linked to the provision concerning the right to special
measures of protection and it is designed to promote recognition of the child's legal
personality. Providing for the right to have a name is of special importance in the case
of children born out of wedlock. The main purpose of the obligation to register children
after birth is to reduce the danger of abduction, sale of or traffic in children, or of other
types of treatment that are incompatible with the enjoyment of the rights provided for in
the Covenant. Reports by States parties should indicate in detail the measures that
ensure the immediate registration of children born in their territory.

8. Special attention should also be paid, in the context of the protection to be granted to
children, to the right of every child to acquire a nationality, as provided for in article 24,
paragraph 3. While the purpose of this provision is to prevent a child from being
afforded less protection by society and the State because he is stateless, it does not
necessarily make it an obligation for States to give their nationality to every child born in
their territory. However, States are required to adopt every appropriate measure, both
internally and in cooperation with other States, to ensure that every child has a nationality
when he is born. In this connection, no discrimination with regard to the acquisition of
nationality should be admissible under internal law as between legitimate children and
children born out of wedlock or of stateless parents or based on the nationality status of
one or both of the parents. The measures adopted to ensure that children have a
nationality should always be referred to in reports by States parties.

ICCPR General Comment 31 (Eightieth Session, 2004): Article 2: The Nature of the
General Legal Obligation Imposed on States Parties to the Covenant, A/59/40 (2004) 175
at para. 9.

15. Article 2, paragraph 3, requires that in addition to effective protection of Covenant
rights States parties must ensure that individuals also have accessible and effective
remedies to vindicate those rights. Such remedies should be appropriately adapted so as
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to take account of the special vulnerability of certain categories of person, including, in
particular, children...

ICESCR General Comment 15 (Twenty-ninth session, 2002): The Right to Water (arts.
11 and 12 of the Covenant), E/2003/22 (2002) 120 at para. 16(b).

16.  Whereas the right to water applies to everyone, States parties should give special
attention to those individuals and groups who have traditionally faced difficulties in
exercising this right, including women, children, minority groups, indigenous peoples,
refugees, asylum seekers, internally displaced persons, migrant workers, prisoners and
detainees. In particular, States parties should take steps to ensure that:

()  Children are not prevented from enjoying their human rights due to the lack of
adequate water in educational institutions and households or through the burden of
collecting water. Provision of adequate water to educational institutions currently
without adequate drinking water should be addressed as a matter of urgency;

ICESCR General Comment 16 (Thirty-fourth session, 2005): Article 3: The Equal Right
of Men and Women to the Enjoyment of all Economic, Social and Cultural Rights,
E/2006/22 (2005) 116 at para. 27.

27. Article 10, paragraph 1, of the Covenant requires that States parties recognize that
the widest possible protection and assistance should be accorded to the family, and that
marriage must be entered into with the free consent of the intending spouses.
Implementing article 3, in relation to article 10, requires States parties, inter alia, to
provide victims of domestic violence, who are primarily female, with access to safe
housing, remedies and redress for physical, mental and emotional damage; to ensure that
men and women have an equal right to choose if, whom and when to marry - in particular,
the legal age of marriage for men and women should be the same, and boys and girls
should be protected equally from practices that promote child marriage, marriage by
proxy, or coercion...
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CRC General Comment 2 (Thirty-second session, 2003): The Role of Independent
National Human Rights Institutions in the Promotion and Protection of the Rights of the
Child, A/59/41 (2004) 82 at paras. 1-29.

1. Article 4 of the Convention on the Rights of the Child obliges States parties to
“undertake all appropriate legislative, administrative and other measures for the
implementation of the rights recognized in the present Convention”. Independent
national human rights institutions (NHRIs) are an important mechanism to promote and
ensure the implementation of the Convention, and the Committee on the Rights of the
Child considers the establishment of such bodies to fall within the commitment made by
States parties upon ratification to ensure the implementation of the Convention and
advance the universal realization of children’s rights. In this regard, the Committee has
welcomed the establishment of NHRIs and children’s ombudspersons/children’s
commissioners and similar independent bodies for the promotion and monitoring of the
implementation of the Convention in a number of States parties.

2. The Committee issues this general comment in order to encourage States parties to
establish an independent institution for the promotion and monitoring of implementation
of the Convention and to support them in this regard by elaborating the essential elements
of such institutions and the activities which should be carried out by them. Where such
institutions have already been established, the Committee calls upon States to review
their status and effectiveness for promoting and protecting children’s rights, as enshrined
in the Convention on the Rights of the Child and other relevant international instruments.

3. The World Conference on Human Rights, held in 1993, in the Vienna Declaration
and Programme of Action reaffirmed “... the important and constructive role played by
national institutions for the promotion and protection of human rights”, and encouraged
“... the establishment and strengthening of national institutions”. The General Assembly
and the Commission on Human Rights have repeatedly called for the establishment of
national human rights institutions, underlining the important role NHRIs play in
promoting and protecting human rights and enhancing public awareness of those rights.
In its general guidelines for periodic reports, the Committee requires that States parties
furnish information on “any independent body established to promote and protect the
rights of the child ...”,1/ hence, it consistently addresses this issue during its dialogue with
States parties.

4. NHRIs should be established in compliance with the Principles relating to the status
of national institutions for the promotion and protection of human rights (The “Paris
Principles”) adopted by the General Assembly in 1993 2/ transmitted by the Commission
on Human Rights in 1992. 3/ These minimum standards provide guidance for the
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establishment, competence, responsibilities, composition, including pluralism,
independence, methods of operation, and quasi-judicial activities of such national bodies.
5. While adults and children alike need independent NHRIs to protect their human
rights, additional justifications exist for ensuring that children’s human rights are given
special attention. These include the facts that children’s developmental state makes
them particularly vulnerable to human rights violations; their opinions are still rarely
taken into account; most children have no vote and cannot play a meaningful role in the
political process that determines Governments’ response to human rights; children
encounter significant problems in using the judicial system to protect their rights or to
seek remedies for violations of their rights; and children’s access to organizations that
may protect their rights is generally limited.

6. Specialist independent human rights institutions for children, ombudspersons or
commissioners for children’s rights have been established in a growing number of States
parties. Where resources are limited, consideration must be given to ensuring that the
available resources are used most effectively for the promotion and protection of
everyone’s human rights, including children’s, and in this context development of a
broad-based NHRI that includes a specific focus on children is likely to constitute the
best approach. A broad-based NHRI should include within its structure either an
identifiable commissioner specifically responsible for children’s rights, or a specific
section or division responsible for children’s rights.

7. It is the view of the Committee that every State needs an independent human rights
institution with responsibility for promoting and protecting children’s rights. The
Committee’s principal concern is that the institution, whatever its form, should be able,
independently and effectively, to monitor, promote and protect children’s rights. It is
essential that promotion and protection of children’s rights is “mainstreamed” and that all
human rights institutions existing in a country work closely together to this end.

Mandate and powers

8. NHRIs should, if possible, be constitutionally entrenched and must at least be
legislatively mandated. It is the view of the Committee that their mandate should
include as broad a scope as possible for promoting and protecting human rights,
incorporating the Convention on the Rights of the Child, its Optional Protocols and other
relevant international human rights instruments - thus effectively covering children’s
human rights, in particular their civil, political, economic, social and cultural rights.
The legislation should include provisions setting out specific functions, powers and
duties relating to children linked to the Convention on the Rights of the Child and its
Optional Protocols. If the NHRI was established before the existence of the Convention,
or without expressly incorporating it, necessary arrangements, including the enactment or
amendment of legislation, should be put in place so as to ensure conformity of the
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institution’s mandate with the principles and provisions of the Convention.

9. NHRIs should be accorded such powers as are necessary to enable them to discharge
their mandate effectively, including the power to hear any person and obtain any
information and document necessary for assessing the situations falling within their
competence. These powers should include the promotion and protection of the rights of
all children under the jurisdiction of the State party in relation not only to the State but to
all relevant public and private entities.

Establishment process

10. The NHRI establishment process should be consultative, inclusive and transparent,
initiated and supported at the highest levels of Government and inclusive of all relevant
elements of the State, the legislature and civil society. In order to ensure their
independence and effective functioning, NHRIs must have adequate infrastructure,
funding (including specifically for children’s rights, within broad-based institutions), staff,
premises, and freedom from forms of financial control that might affect their
independence.

Resources

11. While the Committee acknowledges that this is a very sensitive issue and that State
parties function with varying levels of economic resources, the Committee believes that it
is the duty of States to make reasonable financial provision for the operation of national
human rights institutions in light of article 4 of the Convention. The mandate and
powers of national institutions may be meaningless, or the exercise of their powers
limited, if the national institution does not have the means to operate effectively to
discharge its powers.

Pluralistic representation

12.  NHRIs should ensure that their composition includes pluralistic representation of
the various elements of civil society involved in the promotion and protection of human
rights. They should seek to involve, among others, the following: human rights,
anti-discrimination and children’s rights non-governmental organizations (NGOs),
including child- and youth-led organizations; trade unions; social and professional
organizations (of doctors, lawyers, journalists, scientists, etc.); universities and experts,
including children’s rights experts. Government departments should be involved in an
advisory capacity only. NHRIs should have appropriate and transparent appointment
procedures, including an open and competitive selection process.

Providing remedies for breaches of children’s rights
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13. NHRIs must have the power to consider individual complaints and petitions and
carry out investigations, including those submitted on behalf of or directly by children.
In order to be able to effectively carry out such investigations, they must have the powers
to compel and question witnesses, access relevant documentary evidence and access
places of detention. They also have a duty to seek to ensure that children have effective
remedies - independent advice, advocacy and complaints procedures - for any breaches of
their rights. Where appropriate, NHRIs should undertake mediation and conciliation of
complaints.

14. NHRIs should have the power to support children taking cases to court, including
the power (a) to take cases concerning children’s issues in the name of the NHRI and (b)
to intervene in court cases to inform the court about the human rights issues involved in
the case.

Accessibility and participation

15. NHRIs should be geographically and physically accessible to all children. In the
spirit of article 2 of the Convention, they should proactively reach out to all groups of
children, in particular the most vulnerable and disadvantaged, such as (but not limited to)
children in care or detention, children from minority and indigenous groups, children
with disabilities, children living in poverty, refugee and migrant children, street children
and children with special needs in areas such as culture, language, health and education.
NHRI legislation should include the right of the institution to have access in conditions of
privacy to children in all forms of alternative care and to all institutions that include
children.

16. NHRIs have a key role to play in promoting respect for the views of children in all
matters affecting them, as articulated in article 12 of the Convention, by Government and
throughout society. This general principle should be applied to the establishment,
organization and activities of national human rights institutions. Institutions must
ensure that they have direct contact with children and that children are appropriately
involved and consulted. Children’s councils, for example, could be created as advisory
bodies for NHRIs to facilitate the participation of children in matters of concern to them.

17. NHRIs should devise specially tailored consultation programmes and imaginative
communication strategies to ensure full compliance with article 12 of the Convention.
A range of suitable ways in which children can communicate with the institution should
be established.

18. NHRIs must have the right to report directly, independently and separately on the
state of children’s rights to the public and to parliamentary bodies. In this respect, States
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parties must ensure that an annual debate is held in Parliament to provide
parliamentarians with an opportunity to discuss the work of the NHRI in respect of

children’s rights and the State’s compliance with the Convention.

Recommended activities

19. The following is an indicative, but not exhaustive, list of the types of activities
which NHRIs should carry out in relation to the implementation of children’s rights in
light of the general principles of the Convention. They should:

(a) Undertake investigations into any situation of violation of children’s rights, on
complaint or on their own initiative, within the scope of their mandate;

(b) Conduct inquiries on matters relating to children’s rights;

(c) Prepare and publicize opinions, recommendations and reports, either at the request
of national authorities or on their own initiative, on any matter relating to the promotion
and protection of children’s rights;

(d) Keep under review the adequacy and effectiveness of law and practice relating to
the protection of children’s rights;

(e) Promote harmonization of national legislation, regulations and practices with the
Convention on the Rights of the Child, its Optional Protocols and other international
human rights instruments relevant to children’s rights and promote their effective
implementation, including through the provision of advice to public and private bodies in
construing and applying the Convention;

(f) Ensure that national economic policy makers take children’s rights into account in
setting and evaluating national economic and development plans;

(g) Review and report on the Government’s implementation and monitoring of the state
of children’s rights, seeking to ensure that statistics are appropriately disaggregated and
other information collected on a regular basis in order to determine what must be done to
realize children’s rights;

(h) Encourage ratification of or accession to any relevant international human rights
Instruments;

(1) In accordance with article 3 of the Convention requiring that the best interests of
children should be a primary consideration in all actions concerning them, ensure that the
impact of laws and policies on children is carefully considered from development to
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implementation and beyond,

() In light of article 12, ensure that the views of children are expressed and heard on
matters concerning their human rights and in defining issues relating to their rights;

(k) Advocate for and facilitate meaningful participation by children’s rights NGOs,
including organizations comprised of children themselves, in the development of
domestic legislation and international instruments on issues affecting children;

(I) Promote public understanding and awareness of the importance of children’s rights
and, for this purpose, work closely with the media and undertake or sponsor research and
educational activities in the field;

(m) In accordance with article 42 of the Convention which obligates State parties to
“make the principles and provisions of the Convention widely known, by appropriate and
active means, to adults and children alike”, sensitize the Government, public agencies and
the general public to the provisions of the Convention and monitor ways in which the
State is meeting its obligations in this regard;

(n) Assist in the formulation of programmes for the teaching of, research into and
integration of children’s rights in the curricula of schools and universities and in
professional circles;

(o) Undertake human rights education which specifically focuses on children (in
addition to promoting general public understanding about the importance of children’s
rights);

(p) Take legal proceedings to vindicate children’s rights in the State or provide legal
assistance to children;

(q) Engage in mediation or conciliation processes before taking cases to court, where
appropriate;

(r) Provide expertise in children’s rights to the courts, in suitable cases as amicus curiae
or intervenor;

(s) In accordance with article 3 of the Convention which obliges States parties to
“ensure that the institutions, services and facilities responsible for the care or protection
of children shall conform with the standards established by competent authorities,
particularly in the areas of safety, health, in the number and suitability of their staff, as
well as competent supervision”, undertake visits to juvenile homes (and all places where
children are detained for reform or punishment) and care institutions to report on the

10
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situation and to make recommendations for improvement;
(t) Undertake such other activities as are incidental to the above.

Reporting to the Committee on the Rights of the Child and cooperation between NHRIs
and United Nations agencies and human rights mechanisms

20. NHRIs should contribute independently to the reporting process under the
Convention and other relevant international instruments and monitor the integrity of
government reports to international treaty bodies with respect to children’s rights,
including through dialogue with the Committee on the Rights of the Child at its
pre-sessional working group and with other relevant treaty bodies.

21. The Committee requests that States parties include detailed information on the
legislative basis and mandate and principal relevant activities of NHRIs in their reports to
the Committee. It is appropriate for States parties to consult with independent human
rights institutions during the preparation of reports to the Committee. However, States
parties must respect the independence of these bodies and their independent role in
providing information to the Committee. It is not appropriate to delegate to NHRIs the
drafting of reports or to include them in the government delegation when reports are
examined by the Committee.

22. NHRIs should also cooperate with the special procedures of the Commission on
Human Rights, including country and thematic mechanisms, in particular the Special
Rapporteur on the sale of children, child prostitution and child pornography and the
Special Representative of the Secretary-General for Children and Armed Conflict.

23. The United Nations has a long-standing programme of assistance for the
establishment and strengthening of national human rights institutions. This programme,
which is based in the Office of the High Commissioner for Human Rights (OHCHR),
provides technical assistance and facilitates regional and global cooperation and
exchanges among national human rights institutions. States parties should avail
themselves of this assistance where necessary. The United Nations Children’s Fund
(UNICEF) also offers expertise and technical cooperation in this area.

24. As articulated in article 45 of the Convention, the Committee may also transmit, as
it considers appropriate, to any specialized United Nations agency, OHCHR and any
other competent body any reports from States parties that contain a request or indicate a
need for technical advice or assistance in the establishment of NHRIs.

NHRIs and States parties

25. The State ratifies the Convention on the Rights of the Child and takes on

11
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obligations to implement it fully. The role of NHRIs is to monitor independently the
State’s compliance and progress towards implementation and to do all it can to ensure full
respect for children’s rights. While this may require the institution to develop projects
to enhance the promotion and protection of children’s rights, it should not lead to the
Government delegating its monitoring obligations to the national institution. It is
essential that institutions remain entirely free to set their own agenda and determine their
own activities.

NHRIs and NGOs

26. Non-governmental organizations play a vital role in promoting human rights and
children’s rights. The role of NHRIs, with their legislative base and specific powers, is
complementary. It is essential that institutions work closely with NGOs and that
Governments respect the independence of both NHRIs and NGOs.

Regional and international cooperation

27. Regional and international processes and mechanisms can strengthen and
consolidate NHRIs through shared experience and skills, as NHRIs share common
problems in the promotion and protection of human rights in their respective countries.

28. In this respect, NHRIs should consult and cooperate with relevant national, regional
and international bodies and institutions on children’s rights issues.

29. Children’s human rights issues are not constrained by national borders and it has
become increasingly necessary to devise appropriate regional and international responses
to a variety of child rights issues (including, but not limited to, the trafficking of women
and children, child pornography, child soldiers, child labour, child abuse, refugee and
migrant children, etc.). International and regional mechanisms and exchanges are
encouraged, as they provide NHRIs with an opportunity to learn from each other’s
experience, collectively strengthen each other’s positions and contribute to resolving
human rights problems affecting both countries and regions.

Notes

1/ General guidelines regarding the form and contents of periodic reports to be
submitted by States parties under article 44, paragraph 1 (b), of the Convention
(CRC/C/58), para. 18.

2/ Principles relating to the status of national institutions for the promotion and
protection of human rights (The “Paris Principles”), General Assembly resolution 48/134
of 20 December 1993, annex.

12
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3/ Commission on Human Rights resolution 1992/54 of 3 March 1992, annex.

CRC General Comment 3 (Thirty-second session, 2003): HIV/AIDS and the Rights of
the Child, A/59/41 (2004) 89 at paras. 1-42.

I. Introduction 1/

1. The HIV/AIDS epidemic has drastically changed the world in which children live.
Millions of children have been infected and have died and many more are gravely
affected as HIV spreads through their families and communities. The epidemic impacts
on the daily life of younger children, and increases the victimization and marginalization
of children, especially those living in particularly difficult circumstances. HIV/AIDS is
not a problem of some countries but of the entire world. To truly bring its impact on
children under control will require concerted and well-targeted efforts from all countries
at all stages of development.

2. Initially children were considered to be only marginally affected by the epidemic.
However, the international community has discovered that, unfortunately, children are at
the heart of the problem. According to the Joint United Nations Programme on
HIV/AIDS (UNAIDS), the most recent trends are alarming: in most parts of the world
the majority of new infections are among young people between the ages of 15 and 24,
sometimes younger. Women, including young girls, are also increasingly becoming
infected. In most regions of the world, the vast majority of infected women do not
know that they are infected and may unknowingly infect their children. Consequently,
many States have recently registered an increase in their infant and child mortality rates.
Adolescents are also vulnerable to HIV/AIDS because their first sexual experience may
take place in an environment in which they have no access to proper information and
guidance. Children who use drugs are at high risk.

3. Yet, all children can be rendered vulnerable by the particular circumstances of their
lives, especially (a) children who are themselves HIV-infected; (b) children who are
affected by the epidemic because of the loss of a parental caregiver or teacher and/or
because their families or communities are severely strained by its consequences; and (c)
children who are most prone to be infected or affected.

II. The objectives of the present General Comment

4. The objectives of the present General Comment are:

(a) To identify further and strengthen understanding of all the human rights of children

13
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in the context of HIV/AIDS;

(b) To promote the realization of the human rights of children in the context of
HIV/AIDS, as guaranteed under the Convention on the Rights of the Child (hereafter “the
Convention”);

(c) To identify measures and good practices to increase the level of implementation by
States of the rights related to the prevention of HIV/AIDS and the support, care and
protection of children infected with or affected by this pandemic;

(d) To contribute to the formulation and promotion of child-oriented plans of action,
strategies, laws, polices and programmes to combat the spread and mitigate the impact of
HIV/AIDS at the national and international levels.

III. The Convention’s perspectives on HIV/AIDS: the holistic child rights-based
approach

5. The issue of children and HIV/AIDS is perceived as mainly a medical or health
problem, although in reality it involves a much wider range of issues. In this regard, the
right to health (article 24 of the Convention) is, however, central. But HIV/AIDS
impacts so heavily on the lives of all children that it affects all their rights - civil, political,
economic, social and cultural. The rights embodied in the general principles of the
Convention - the right to non-discrimination (art. 2), the right of the child to have his/her
interest as a primary consideration (art. 3), the right to life, survival and development (art.
6) and the right to have his/her views respected (art. 12) - should therefore be the guiding
themes in the consideration of HIV/AIDS at all levels of prevention, treatment, care and
support.

6.  Adequate measures to address HIV/AIDS can be undertaken only if the rights of
children and adolescents are fully respected. The most relevant rights in this regard, in
addition to those enumerated in paragraph 5 above, are the following: the right to
access information and material aimed at the promotion of their social, spiritual and
moral well-being and physical and mental health (art. 17); the right to preventive health
care, sex education and family planning education and services (art. 24 (f)); the right to
an appropriate standard of living (art. 27); the right to privacy (art. 16); the right not to be
separated from parents (art. 9); the right to be protected from violence (art. 19); the right
to special protection and assistance by the State (art. 20); the rights of children with
disabilities (art. 23); the right to health (art. 24); the right to social security, including
social insurance (art. 26); the right to education and leisure (arts. 28 and 31); the right to
be protected from economic and sexual exploitation and abuse, and from illicit use of
narcotic drugs (arts. 32, 33, 34 and 36); the right to be protected from abduction, sale and
trafficking as well as torture or other cruel, inhuman or degrading treatment or

14
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punishment (arts. 35 and 37); and the right to physical and psychological recovery and
social reintegration (art. 39). Children are confronted with serious challenges to the
above-mentioned rights as a result of the epidemic. The Convention, and in particular
the four general principles with their comprehensive approach, provide a powerful
framework for efforts to reduce the negative impact of the pandemic on the lives of
children. The holistic rights-based approach required to implement the Convention is
the optimal tool for addressing the broader range of issues that relate to prevention,
treatment and care efforts.

A. The right to non-discrimination (art. 2)

7. Discrimination is responsible for heightening the vulnerability of children to HIV
and AIDS, as well as seriously impacting the lives of children who are affected by
HIV/AIDS, or are themselves HIV infected. Girls and boys of parents living with
HIV/AIDS are often victims of stigma and discrimination as they too are often assumed
to be infected. As a result of discrimination, children are denied access to information,
education (see the Committee’s General Comment No. 1 on the aims of education), health
or social care services or community life. At its extreme, discrimination against
HIV-infected children has resulted in their abandonment by their family, community
and/or society. Discrimination also fuels the epidemic by making children in particular
those belonging to certain groups like children living in remote or rural areas where
services are less accessible, more vulnerable to infection. These children are thus
doubly victimized.

8. Of particular concern is gender-based discrimination combined with taboos or
negative or judgemental attitudes to sexual activity of girls, often limiting their access to
preventive measures and other services. Of concern also is discrimination based on
sexual orientation. In the design of HIV/AIDS-related strategies, and in keeping with
their obligations under the Convention, States parties must give careful consideration to
prescribed gender norms within their societies with a view to eliminating gender-based
discrimination as these norms impact on the vulnerability of both girls and boys to
HIV/AIDS. States parties should, in particular, recognize that discrimination in the
context of HIV/AIDS often impacts girls more severely than boys.

9.  All the above-mentioned discriminatory practices are violations of children’s rights
under the Convention. Article 2 of the Convention obliges States parties to ensure all
the rights set forth in the Convention without discrimination of any kind, “irrespective of
the child’s or his or her parent’s or legal guardian’s race, colour, sex, language, religion,
political or other opinion, national, ethnic or social origin, property, disability, birth or
other status”. The Committee interprets “other status” under article 2 of the Convention
to include HIV/AIDS status of the child or his/her parent(s). Laws, policies, strategies
and practices should address all forms of discrimination that contribute to increasing the
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impact of the epidemic. Strategies should also promote education and training
programmes explicitly designed to change attitudes of discrimination and stigmatization

associated with HIV/AIDS.

B. Best interests of the child (art. 3)

10.  Policies and programmes for the prevention, care and treatment of HIV/AIDS
have generally been designed for adults with scarce attention to the principle of the best
interests of the child as a primary consideration. Article 3, paragraph 1, of the
Convention states “In all actions concerning children, whether undertaken by public or
private social welfare institutions, courts of law, administrative authorities or legislative
bodies, the best interests of the child shall be a primary consideration”. The obligations
attached to this right are fundamental to guiding the action of States in relation to
HIV/AIDS. The child should be placed at the centre of the response to the pandemic,
and strategies should be adapted to children’s rights and needs.

C. The right to life, survival and development (art. 6)

11.  Children have the right not to have their lives arbitrarily taken, as well as to
benefit from economic and social policies that will allow them to survive into adulthood
and develop in the broadest sense of the word. State obligation to realize the right to
life, survival and development also highlights the need to give careful attention to
sexuality as well as to the behaviours and lifestyles of children, even if they do not
conform with what society determines to be acceptable under prevailing cultural norms
for a particular age group. In this regard, the female child is often subject to harmful
traditional practices, such as early and/or forced marriage, which violate her rights and
make her more vulnerable to HIV infection, including because such practices often
interrupt access to education and information. Effective prevention programmes are
only those that acknowledge the realities of the lives of adolescents, while addressing
sexuality by ensuring equal access to appropriate information, life skills, and to
preventive measures.

D. The right to express views and have them taken into account (art. 12)

12. Children are rights holders and have a right to participate, in accordance with their
evolving capacities, in raising awareness by speaking out about the impact of HIV/AIDS
on their lives and in the development of HIV/AIDS policies and programmes.
Interventions have been found to benefit children most when they are actively involved
in assessing needs, devising solutions, shaping strategies and carrying them out rather
than being seen as objects for whom decisions are made. In this regard, the
participation of children as peer educators, both within and outside schools, should be
actively promoted. States, international agencies and non-governmental organizations
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must provide children with a supportive and enabling environment to carry out their own
initiatives, and to fully participate at both community and national levels in HIV policy
and programme conceptualization, design, implementation, coordination, monitoring and
review. A variety of approaches are likely to be necessary to ensure the participation of
children from all sectors of society, including mechanisms which encourage children,
consistent with their evolving capacities, to express their views, have them heard, and
given due weight in accordance with their age and maturity (art. 12, para. 1). Where
appropriate, the involvement of children living with HIV/AIDS in raising awareness, by
sharing their experiences with their peers and others, is critical both to effective
prevention and to reducing stigmatization and discrimination. States parties must
ensure that children who participate in these awareness-raising efforts do so voluntarily,
after being counselled, and that they receive both the social support and legal protection
to allow them to lead normal lives during and after their involvement.

E. Obstacles

13.  Experience has shown that many obstacles hinder effective prevention, delivery of
care services and support for community initiatives on HIV/AIDS. These are mainly
cultural, structural and financial. Denying that a problem exists, cultural practices and
attitudes, including taboos and stigmatization, poverty and patronizing attitudes towards
children are just some of the obstacles that may block the political and individual
commitment needed for effective programmes.

14.  With regard to financial, technical and human resources, the Committee is aware
that such resources may not be immediately available. However, concerning this
obstacle, the Committee wishes to remind States parties of their obligations under article
4. It further notes that resource constraints should not be used by States parties to
justify their failure to take any or enough of the technical or financial measures required.

Finally, the Committee wishes to emphasize in this regard the essential role of
international cooperation.

IV. Prevention, Care, Treatment and Support

15. The Committee wishes to stress that prevention, care, treatment and support are
mutually reinforcing elements and provide a continuum within an effective response to
HIV/AIDS.

A. Information on HIV prevention and awareness-raising

16. Consistent with the obligations of States parties in relation to the rights to health
and information (arts. 24, 13 and 17), children should have the right to access adequate
information related to HIV/AIDS prevention and care, through formal channels (e.g.
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through educational opportunities and child-targeted media) as well as informal channels
(e.g. those targeting street children, institutionalized children or children living in
difficult circumstances). States parties are reminded that children require relevant,
appropriate and timely information which recognizes the differences in levels of
understanding among them, is tailored appropriately to age level and capacity and
enables them to deal positively and responsibly with their sexuality in order to protect
themselves from HIV infection. The Committee wishes to emphasize that effective
HIV/AIDS prevention requires States to refrain from censoring, withholding or
intentionally misrepresenting health-related information, including sexual education and
information, and that, consistent with their obligations to ensure the right to life, survival
and development of the child (art. 6), States parties must ensure that children have the
ability to acquire the knowledge and skills to protect themselves and others as they begin
to express their sexuality.

17.  Dialogue with community, family and peer counsellors, and the provision of “life
skills” education within schools, including skills in communicating on sexuality and
healthy living, have been found to be useful approaches to delivering HIV prevention
messages to both girls and boys, but different approaches may be necessary to reach
different groups of children. States parties must make efforts to address gender
differences as they may impact on the access children have to prevention messages, and
ensure that children are reached with appropriate prevention messages even if they face
constraints due to language, religion, disability or other factors of discrimination.
Particular attention must be paid to raising awareness among hard-to-reach populations.
In this respect, the role of the mass media and/or oral tradition in ensuring that children
have access to information and material, as recognized in article 17 of the Convention, is
crucial both to providing appropriate information and to reducing stigmatization and
discrimination. States parties should support the regular monitoring and evaluation of
HIV/AIDS awareness campaigns to ascertain their effectiveness in providing information,
reducing ignorance, stigmatization and discrimination, as well as addressing fear and
misperceptions concerning HIV and its transmission among children, including
adolescents.

B. The role of education

18. Education plays a critical role in providing children with relevant and appropriate
information on HIV/AIDS, which can contribute to increased awareness and better
understanding of this pandemic and prevent negative attitudes towards victims of
HIV/AIDS (see also the Committee’s General Comment No. 1 on the aims of education).

Furthermore, education can and should empower children to protect themselves from
the risk of HIV infection. In this regard, the Committee wishes to remind States parties
of their obligation to ensure that primary education is available to all children, whether
infected, orphaned or otherwise affected by HIV/AIDS. In many communities where

18



CHILDREN’S RIGHTS - GENERAL

HIV has spread widely, children from affected families, in particular girls, are facing
serious difficulties staying in school and the number of teachers and other school
employees lost to AIDS is limiting and threatening to destroy the ability of children to
access education. States parties must make adequate provision to ensure that children
affected by HIV/AIDS can stay in school and ensure the qualified replacement of sick
teachers so that children’s regular attendance at schools is not affected, and that the right
to education (art. 28) of all children living within these communities is fully protected.

19.  States parties must make every effort to ensure that schools are safe places for
children, which offer them security and do not contribute to their vulnerability to HIV
infection. In accordance with article 34 of the Convention, States parties are under
obligation to take all appropriate measures to prevent, inter alia, the inducement or
coercion of a child to engage in any unlawful sexual activity.

C. Child and adolescent sensitive health services

20. The Committee is concerned that health services are generally still insufficiently
responsive to the needs of children under 18 years of age, in particular adolescents. As
the Committee has noted on numerous occasions, children are more likely to use services
that are friendly and supportive, provide a wide range of services and information, are
geared to their needs, give them the opportunity to participate in decisions affecting their
health, are accessible, affordable, confidential and non-judgemental, do not require
parental consent and are not discriminatory. In the context of HIV/AIDS and taking
into account the evolving capacities of the child, States parties are encouraged to ensure
that health services employ trained personnel who fully respect the rights of children to
privacy (art. 16) and non-discrimination in offering them access to HIV-related
information, voluntary counselling and testing, knowledge of their HIV status,
confidential sexual and reproductive health services, and free or low-cost contraceptive,
methods and services, as well as HIV-related care and treatment if and when needed,
including for the prevention and treatment of health problems related to HIV/AIDS, e.g.
tuberculosis and opportunistic infections.

21. In some countries, even when child- and adolescent-friendly HIV-related services
are available, they are not sufficiently accessible to children with disabilities, indigenous
children, children belonging to minorities, children living in rural areas, children living in
extreme poverty or children who are otherwise marginalized within the society. In
others, where the health system’s overall capacity is already strained, children with HIV
have been routinely denied access to basic health care. States parties must ensure that
services are provided to the maximum extent possible to all children living within their
borders, without discrimination, and that they sufficiently take into account differences in
gender, age and the social, economic, cultural and political context in which children
live.
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D. HIV counselling and testing

22. The accessibility of voluntary, confidential HIV counselling and testing services,
with due attention to the evolving capacities of the child, is fundamental to the rights and
health of children. Such services are critical to children’s ability to reduce the risk of
contracting or transmitting HIV, to access HIV-specific care, treatment and support, and
to better plan for their futures. Consistent with their obligation under article 24 of the
Convention to ensure that no child is deprived of his or her right of access to necessary
health services, States parties should ensure access to voluntary, confidential HIV
counselling and testing for all children.

23. The Committee wishes to stress that, as the duty of States parties is first and
foremost to ensure that the rights of the child are protected, States parties must refrain
from imposing mandatory HIV/AIDS testing of children in all circumstances and ensure
protection against it. While the evolving capacities of the child will determine whether
consent is required from him or her directly or from his or her parent or guardian, in all
cases, consistent with the child’s right to receive information under articles 13 and 17 of
the Convention, States parties must ensure that, prior to any HIV testing, whether by
health-care providers in relation to children who are accessing health services for another
medical condition or otherwise, the risks and benefits of such testing are sufficiently
conveyed so that an informed decision can be made.

24. States parties must protect the confidentiality of HIV test results, consistent with the
obligation to protect the right to privacy of children (art. 16), including within health and
social welfare settings, and information on the HIV status of children may not be
disclosed to third parties, including parents, without the child’s consent.

E. Mother-to-child transmission

25.  Mother-to-child transmission (MTCT) is responsible for the majority of HIV
infections in infants and young children. Infants and young children can be infected
with HIV during pregnancy, labour and delivery, and through breastfeeding. States
parties are requested to ensure implementation of the strategies recommended by the
United Nations agencies to prevent HIV infection in infants and young children. These
include: (a) the primary prevention of HIV infection among parents-to-be; (b) the
prevention of unintended pregnancies in HIV-infected women, (c) the prevention of HIV
transmission from HIV-infected women to their infants; and (d) the provision of care,
treatment and support to HIV-infected women, their infants and families.

26. To prevent MTCT of HIV, States parties must take steps, including the provision of
essential drugs, e.g. anti-retroviral drugs, appropriate antenatal, delivery and post-partum
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care, and making HIV voluntary counselling and testing services available to pregnant
women and their partners. The Committee recognizes that anti-retroviral drugs
administered to a woman during pregnancy and/or labour and, in some regimens, to her
infant, have been shown to significantly reduce the risk of transmission from mother to
child. However, in addition, States parties should provide support for mothers and
children, including counselling on infant feeding options. States parties are reminded
that counselling of HIV-positive mothers should include information about the risks and
benefits of different infant feeding options, and guidance on selecting the option most
likely to be suitable for their situation. Follow-up support is also required in order for
women to be able to implement their selected option as safely as possible.

27. Even in populations with high HIV prevalence, the majority of infants are born to
women who are not HIV-infected. For the infants of HIV-negative women and women
who do not know their HIV status, the Committee wishes to emphasize, consistent with
articles 6 and 24 of the Convention, that breastfeeding remains the best feeding choice.
For the infants of HIV-positive mothers, available evidence indicates that breastfeeding
can add to the risk of HIV transmission by 10-20 per cent, but that lack of breastfeeding
can expose children to an increased risk of malnutrition or infectious diseases other than
HIV. United Nations agencies have recommended that, where replacement feeding is
affordable, feasible, acceptable, sustainable and safe, avoidance of all breastfeeding by
HIV-infected mothers is recommended; otherwise, exclusive breastfeeding is
recommended during the first months of life and should then be discontinued as soon as it
is feasible.

F. Treatment and care

28.  The obligations of States parties under the Convention extend to ensuring that
children have sustained and equal access to comprehensive treatment and care, including
necessary HIV-related drugs, goods and services on a basis of non-discrimination. It is
now widely recognized that comprehensive treatment and care includes anti-retroviral
and other drugs, diagnostics and related technologies for the care of HIV/AIDS, related
opportunistic infections and other conditions, good nutrition, and social, spiritual and
psychological support, as well as family, community and home-based care. In this
regard, States parties should negotiate with the pharmaceutical industry in order to make
the necessary medicines locally available at the lowest costs possible. Furthermore,
States parties are requested to affirm, support and facilitate the involvement of
communities in the provision of comprehensive HIV/AIDS treatment, care and support,
while at the same time complying with their own obligations under the Convention.
States parties are called upon to pay special attention to addressing those factors within
their societies that hinder equal access to treatment, care and support for all children.

G. Involvement of children in research
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29.  Consistent with article 24 of the Convention, States parties must ensure that
HIV/AIDS research programmes include specific studies that contribute to effective
prevention, care, treatment and impact reduction for children. States parties must,
nonetheless, ensure that children do not serve as research subjects until an intervention
has already been thoroughly tested on adults. Rights and ethical concerns have arisen in
relation to HIV/AIDS biomedical research, HIV/ADS operations, and social, cultural and
behavioural research. Children have been subjected to unnecessary or inappropriately
designed research with little or no voice to either refuse or consent to participation. In
line with the child’s evolving capacities, consent of the child should be sought and
consent may be sought from parents or guardians if necessary, but in all cases consent
must be based on full disclosure of the risks and benefits of research to the child. States
parties are further reminded to ensure that the privacy rights of children, in line with their
obligations under article 16 of the Convention, are not inadvertently violated through the
research process and that personal information about children, which is accessed through
research, is, under no circumstances, used for purposes other than that for which consent
was given. States parties must make every effort to ensure that children and, according
to their evolving capacities, their parents and/or their guardians participate in decisions
on research priorities and that a supportive environment is created for children who
participate in such research.

V. Vulnerability and Children Needing Special Protection

30.  The vulnerability of children to HIV/AIDS resulting from political, economic,
social, cultural and other factors determines the likelihood of their being left with
insufficient support to cope with the impact of HIV/AIDS on their families and
communities, exposed to the risk of infection, subjected to inappropriate research, or
deprived of access to treatment, care and support if and when HIV infection sets in.
Vulnerability to HIV/AIDS is most acute for children living in refugee and internally
displaced persons camps, children in detention, children living in institutions, as well as
children living in extreme poverty, children living in situations of armed conflict, child
soldiers, economically and sexually exploited children, and disabled, migrant, minority,
indigenous, and street children. However, all children can be rendered vulnerable by
the particular circumstances of their lives. Even in times of severe resource constraints,
the Committee wishes to note that the rights of vulnerable members of society must be
protected and that many measures can be pursued with minimum resource implications.
Reducing vulnerability to HIV/AIDS requires first and foremost that children, their
families and communities be empowered to make informed choices about decisions,
practices or policies affecting them in relation to HIV/AIDS.

A. Children affected and orphaned by HIV/AIDS
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31.  Special attention must be given to children orphaned by AIDS and to children
from affected families, including child-headed households, as these impact on
vulnerability to HIV infection. For children from families affected by HIV/AIDS, the
stigmatization and social isolation they experience may be accentuated by the neglect or
violation of their rights, in particular discrimination resulting in a decrease or loss of
access to education, health and social services. The Committee wishes to underline the
necessity of providing legal, economic and social protection to affected children to
ensure their access to education, inheritance, shelter and health and social services, as
well as to make them feel secure in disclosing their HIV status and that of their family
members when the children deem it appropriate. In this respect, States parties are
reminded that these measures are critical to the realization of the rights of children and to
giving them the skills and support necessary to reduce their vulnerability and risk of
becoming infected.

32.  The Committee wishes to emphasize the critical implications of proof of identity
for children affected by HIV/AIDS, as it relates to securing recognition as a person
before the law, safeguarding the protection of rights, in particular to inheritance,
education, health and other social services, as well as to making children less vulnerable
to abuse and exploitation, particularly if separated from their families due to illness or
death. In this respect, birth registration is critical to ensuring the rights of the child and
is also necessary to minimize the impact of HIV/AIDS on the lives of affected children.
States parties are, therefore, reminded of their obligation under article 7 of the
Convention to ensure that systems are in place for the registration of every child at or
immediately after birth.

33.  The trauma HIV/AIDS brings to the lives of orphans often begins with the illness
and death of one of their parents, and is frequently compounded by the effects of
stigmatization and discrimination. In this respect, States parties are particularly
reminded to ensure that both law and practice support the inheritance and property rights
of orphans, with particular attention to the underlying gender-based discrimination which
may interfere with the fulfilment of these rights. Consistent with their obligations under
article 27 of the Convention, States parties must also support and strengthen the capacity
of families and communities of children orphaned by AIDS to provide them with a
standard of living adequate for their physical, mental, spiritual, moral, economic and
social development, including access to psychosocial care, as needed.

34. Orphans are best protected and cared for when efforts are made to enable siblings to
remain together, and in the care of relatives or family members. The extended family,
with the support of the surrounding community, may be the least traumatic and therefore
the best way to care for orphans when there are no other feasible alternatives.
Assistance must be provided so that, to the maximum extent possible, children can
remain within existing family structures. This option may not be available due to the
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impact HIV/AIDS has on the extended family. In that case, States parties should
provide, as far as possible, for family-type alternative care (e.g. foster care). States
parties are encouraged to provide support, financial and otherwise, when necessary, to
child-headed households. States parties must ensure that their strategies recognize that
communities are at the front line of the response to HIV/AIDS and that these strategies
are designed to assist communities in determining how best to provide support to the
orphans living there.

35.  Although institutionalized care may have detrimental effects on child development,
States parties may, nonetheless, determine that it has an interim role to play in caring for
children orphaned by HIV/AIDS when family-based care within their own communities
is not a possibility. It is the opinion of the Committee that any form of institutionalized
care for children should only serve as a measure of last resort, and that measures must be
fully in place to protect the rights of the child and guard against all forms of abuse and
exploitation. In keeping with the right of children to special protection and assistance
when within these environments, and consistent with articles 3, 20 and 25 of the
Convention, strict measures are needed to ensure that such institutions meet specific
standards of care and comply with legal protection safeguards. States parties are
reminded that limits must be placed on the length of time children spend in these
institutions, and programmes must be developed to support any children who stay in
these institutions, whether infected or affected by HIV/AIDS, to successfully reintegrate
them into their communities.

B. Victims of sexual and economic exploitation

36. Girls and boys who are deprived of the means of survival and development,
particularly children orphaned by AIDS, may be subjected to sexual and economic
exploitation in a variety of ways, including the exchange of sexual services or hazardous
work for money to survive, support their sick or dying parents and younger siblings, or to
pay for school fees. Children who are infected or directly affected by HIV/AIDS may
find themselves at a double disadvantage - experiencing discrimination on the basis of
both their social and economic marginalization and their, or their parents’, HIV status.
Consistent with the right of children under articles 32, 34, 35 and 36 of the Convention,
and in order to reduce children’s vulnerability to HIV/AIDS, States parties are under
obligation to protect children from all forms of economic and sexual exploitation,
including ensuring they do not fall prey to prostitution networks, and that they are
protected from performing any work likely to be prejudicial to, or to interfere with, their
education, health, or physical, mental, spiritual, moral or social development. States
parties must take bold action to protect children from sexual and economic exploitation,
trafficking and sale and, consistent with the rights under article 39, create opportunities
for those who have been subjected to such treatment to benefit from the support and
caring services of the State and non-governmental entities engaged in these issues.
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C. Victims of violence and abuse

37.  Children may be exposed to various forms of violence and abuse which may
increase the risk of their becoming HIV-infected, and may also be subjected to violence
as a result of their being infected or affected by HIV/AIDS. Violence, including rape
and other forms of sexual abuse, can occur in the family or foster setting or may be
perpetrated by those with specific responsibilities towards children, including teachers
and employees of institutions working with children, such as prisons and institutions
concerned with mental health and other disabilities. In keeping with the rights of the
child set forth in article 19 of the Convention, States parties have the obligation to protect
children from all forms of violence and abuse, whether at home, in school or other
institutions, or in the community.

38.  Programmes must be specifically adapted to the environment in which children
live, to their ability to recognize and report abuses and to their individual capacity and
autonomy. The Committee considers that the relationship between HIV/AIDS and the
violence or abuse suffered by children in the context of war and armed conflict requires
specific attention. Measures to prevent violence and abuse in these situations are
critical, and States parties must ensure the incorporation of HIV/AIDS and child rights
issues in addressing and supporting children - girls and boys - who were used by military
or other uniformed personnel to provide domestic help or sexual services, or who are
internally displaced or living in refugee camps. In keeping with States parties’
obligations, including under articles 38 and 39 of the Convention, active information
campaigns, combined with the counselling of children and mechanisms for the
prevention and early detection of violence and abuse, must be put in place within
conflict- and disaster-affected regions, and must form part of national and community
responses to HIV/AIDS.

Substance abuse

39. The use of substances, including alcohol and drugs, may reduce the ability of
children to exert control over their sexual conduct and, as a result, may increase their
vulnerability to HIV infection. Injecting practices using unsterilized instruments further
increase the risk of HIV transmission. The Committee notes that greater understanding
of substance use behaviours among children is needed, including the impact that neglect
and violation of the rights of the child has on these behaviours. In most countries,
children have not benefited from pragmatic HIV prevention programmes related to
substance use, which even when they do exist have largely targeted adults. The
Committee wishes to emphasize that policies and programmes aimed at reducing
substance use and HIV transmission must recognize the particular sensitivities and
lifestyles of children, including adolescents, in the context of HIV/AIDS prevention.
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Consistent with the rights of children under articles 33 and 24 of the Convention, States
parties are obligated to ensure the implementation of programmes which aim to reduce
the factors that expose children to the use of substances, as well as those that provide
treatment and support to children who are abusing substances.

VI. Recommendations

40. The Committee hereby reaffirms the recommendations, which emerged at the day
of general discussion on children living in a world with HIV/AIDS (CRC/C/80), and calls
upon States parties:

(a) To adopt and implement national and local HIV/AIDS-related policies, including
effective plans of action, strategies, and programmes that are child-centred, rights-based
and incorporate the rights of the child under the Convention, including by taking into
account the recommendations made in the previous paragraphs of the present General
Comment and those adopted at the United Nations General Assembly special session on
children (2002);

(b) To allocate financial, technical and human resources, to the maximum extent
possible, to supporting national and community-based action (art. 4), and, where
appropriate, within the context of international cooperation (see paragraph 41 below).

(c) To review existing laws or enact new legislation with a view to implementing fully
article 2 of the Convention, and in particular to expressly prohibiting discrimination
based on real or perceived HIV/AIDS status so as to guarantee equal access for all
children to all relevant services, with particular attention to the child’s right to privacy
and confidentiality and to other recommendations made by the Committee in the previous
paragraphs relevant to legislation;

(d) To include HIV/AIDS plans of action, strategies, policies and programmes in the
work of national mechanisms responsible for monitoring and coordinating children’s
rights and to consider the establishment of a review procedure, which responds
specifically to complaints of neglect or violation of the rights of the child in relation to
HIV/AIDS, whether this entails the creation of a new legislative or administrative body
or is entrusted to an existing national institution;

(e) To reassess their HIV-related data collection and evaluation to ensure that they
adequately cover children as defined under the Convention, are disaggregated by age and
gender ideally in five-year age groups, and include, as far as possible, children belonging

to vulnerable groups and those in need of special protection;

6y} To include, in their reporting process under article 44 of the Convention,
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information on national HIV/AIDS policies and programmes and, to the extent possible,
budgeting and resource allocations at the national, regional and local levels, as well as
within these breakdowns the proportions allocated to prevention, care, research and
impact reduction. Specific attention must be given to the extent to which these
programmes and policies explicitly recognize children (in the light of their evolving
capacities) and their rights, and the extent to which HIV-related rights of children are
dealt with in laws, policies and practices, with specific attention to discrimination against
children on the basis of their HIV status, as well as because they are orphans or the
children of parents living with HIV/AIDS. The Committee requests States parties to
provide a detailed indication in their reports of what they consider to be the most
important priorities within their jurisdiction in relation to children and HIV/AIDS, and to
outline the programme of activities they intend to pursue over the coming five years in
order to address the problems identified. This would allow activities to be progressively
assessed over time.

41. In order to promote international cooperation, the Committee calls upon UNICEF,
World Health Organization, United Nations Population Fund, UNAIDS and other
relevant international bodies, organizations and agencies to contribute systematically, at
the national level, to efforts to ensure the rights of children in the context of HIV/AIDS,
and also to continue to work with the Committee to improve the rights of the child in the
context of HIV/AIDS. Further, the Committee urges States providing development
cooperation to ensure that HIV/AIDS strategies are so designed as to take fully into
account the rights of the child.

42. Non-governmental organizations, as well as community-based groups and other
civil society actors, such as youth groups, faith-based organizations, women’s
organizations and traditional leaders, including religious and cultural leaders, all have a
vital role to play in the response to the HIV/AIDS pandemic. States parties are called
upon to ensure an enabling environment for participation by civil society groups, which
includes facilitating collaboration and coordination among the various players, and that
these groups are given the support needed to enable them to operate effectively without
impediment (in this regard, States parties are specifically encouraged to support the full
involvement of people living with HIV/AIDS, with particular attention to the inclusion of
children, in the provision of HIV/AIDS prevention, care, treatment and support services).

Notes

1/ At its seventeenth session (1998), the Committee on the Rights of the Child held a
day of general discussion on the theme of HIV/AIDS and children’s rights, in which it
recommended that a number of actions be taken, including facilitating the engagement of
States parties on HIV/AIDS issues in relation to the rights of the child. Human rights in
relation to HIV/AIDS has also been discussed at the Eighth Meeting of Persons Chairing
the Human Rights Treaty Bodies in 1997 and has been taken up by the Committee on
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Economic, Social and Cultural Rights and the Committee on the Elimination of
Discrimination against Women. Similarly, HIV/AIDS has been discussed annually by
the Commission on Human Rights for over a decade. UNAIDS and the United Nations
Children’s Fund (UNICEF) have emphasized the rights of the child in relation to
HIV/AIDS in all aspects of their work, and the World AIDS Campaign for 1997 focused
on “Children Living in a World with AIDS” and for 1998 on “Force for Change: World
AIDS Campaign with Young People”. UNAIDS and the Office of the United Nations
High Commissioner for Human Rights have also produced The International Guidelines
on HIV/AIDS and Human Rights (1998) and its Revised Guideline 6 (2002) to promote
and protect human rights in the context of HIV/AIDS. At the international political
level, HIV/AIDS-related rights have been recognized in the Declaration of Commitment
on HIV/AIDS, adopted at the United Nations General Assembly special session, 4 World
Fit for Children, adopted at the United Nations General Assembly special session on
children, and in other international and regional documents.

CRC General Comment 5 (Thirty-fourth session, 2003): General Measures of
Implementation of the Convention on the Rights of the Child (arts. 4, 42 and 44, para. 6),
A/59/41 (2004) 114 at paras. 1-77.

Foreword

The Committee on the Rights of the Child has drafted this general comment to outline
States parties’ obligations to develop what it has termed “general measures of
implementation”. The various elements of the concept are complex and the Committee
emphasizes that it is likely to issue more detailed general comments on individual
elements in due course, to expand on this outline. Its general comment No. 2 (2002)
entitled “The role of independent national human rights institutions in the protection and
promotion of the rights of the child” has already expanded on this concept.

Article 4

“States Parties shall undertake all appropriate legislative, administrative, and other
measures for the implementation of the rights recognized in the present Convention.
With regard to economic, social and cultural rights, States Parties shall undertake such
measures to the maximum extent of their available resources and, where needed, within
the framework of international cooperation.”

1. Introduction

1.  When a State ratifies the Convention on the Rights of the Child, it takes on
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obligations under international law to implement it. Implementation is the process
whereby States parties take action to ensure the realization of all rights in the Convention
for all children in their jurisdiction.a/ Article 4 requires States parties to take “all
appropriate legislative, administrative and other measures” for implementation of the
rights contained therein. While it is the State which takes on obligations under the
Convention, its task of implementation - of making reality of the human rights of children
- needs to engage all sectors of society and, of course, children themselves. Ensuring
that all domestic legislation is fully compatible with the Convention and that the
Convention’s principles and provisions can be directly applied and appropriately
enforced is fundamental. In addition, the Committee on the Rights of the Child has
identified a wide range of measures that are needed for effective implementation,
including the development of special structures and monitoring, training and other
activities in Government, parliament and the judiciary at all levels.b/

2. In its periodic examination of States parties’ reports under the Convention, the
Committee pays particular attention to what it has termed “general measures of
implementation”. In its concluding observations issued following examination, the
Committee provides specific recommendations relating to general measures. It expects
the State party to describe action taken in response to these recommendations in its
subsequent periodic report. The Committee’s reporting guidelines arrange the
Convention’s articles in clusters,c/ the first being on “general measures of
implementation” and groups article 4 with article 42 (the obligation to make the content
of the Convention widely known to children and adults; see, paragraph 66 below) and
article 44, paragraph 6 (the obligation to make reports widely available within the State;
see paragraph 71 below).

3. In addition to these provisions, other general implementation obligations are set out
in article 2: “States Parties shall respect and ensure the rights set forth in the present
Convention to each child within their jurisdiction without discrimination of any kind...”.

4.  Also under article 3, paragraph 2, “States Parties undertake to ensure the child such
protection and care as is necessary for his or her well-being, taking into account the
rights and duties of his or her parents, legal guardians, or other individuals legally
responsible for him or her, and, to this end, shall take all appropriate legislative and
administrative measures.”

5. In international human rights law, there are articles similar to article 4 of the
Convention, setting out overall implementation obligations, such as article 2 of the
International Covenant on Civil and Political Rights and article 2 of the International
Covenant on Economic, Social and Cultural Rights. The Human Rights Committee and
the Committee on Economic, Social and Cultural Rights have issued general comments
in relation to these provisions which should be seen as complementary to the present
general comment and which are referred to below.d/
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6. Article 4, while reflecting States parties’ overall implementation obligation,
suggests a distinction between civil and political rights and economic, social and cultural
rights in its second sentence: “With regard to economic, social and cultural rights,
States Parties shall undertake such measures to the maximum extent of their available
resources and, where needed, within the framework of international cooperation.”
There is no simple or authoritative division of human rights in general or of Convention
rights into the two categories. The Committee’s reporting guidelines group articles 7, 8,
13-17 and 37 (a) under the heading “Civil rights and freedoms”, but indicate by the
context that these are not the only civil and political rights in the Convention. Indeed, it
is clear that many other articles, including articles 2, 3, 6 and 12 of the Convention,
contain elements which constitute civil/political rights, thus reflecting the
interdependence and indivisibility of all human rights. Enjoyment of economic, social
and cultural rights is inextricably intertwined with enjoyment of civil and political rights.
As noted in paragraph 25 below, the Committee believes that economic, social and
cultural rights, as well as civil and political rights, should be regarded as justiciable.

7. The second sentence of article 4 reflects a realistic acceptance that lack of resources
- financial and other resources - can hamper the full implementation of economic, social
and cultural rights in some States; this introduces the concept of “progressive realization”
of such rights:  States need to be able to demonstrate that they have implemented “to the
maximum extent of their available resources” and, where necessary, have sought
international cooperation. = When States ratify the Convention, they take upon
themselves obligations not only to implement it within their jurisdiction, but also to
contribute, through international cooperation, to global implementation (see paragraph 60
below).

8. The sentence is similar to the wording used in the International Covenant on
Economic, Social and Cultural Rights and the Committee entirely concurs with the
Committee on Economic, Social and Cultural Rights in asserting that “even where the
available resources are demonstrably inadequate, the obligation remains for a State party
to strive to ensure the widest possible enjoyment of the relevant rights under the
prevailing circumstances...”.e/ Whatever their economic circumstances, States are
required to undertake all possible measures towards the realization of the rights of the
child, paying special attention to the most disadvantaged groups.

9.  The general measures of implementation identified by the Committee and described
in the present general comment are intended to promote the full enjoyment of all rights in
the Convention by all children, through legislation, the establishment of coordinating and
monitoring bodies - governmental and independent - comprehensive data collection,
awareness-raising and training and the development and implementation of appropriate
policies, services and programmes. One of the satisfying results of the adoption and
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almost universal ratification of the Convention has been the development at the national
level of a wide variety of new child focused and child-sensitive bodies, structures and
activities - children’s rights units at the heart of Government, ministers for children,
inter-ministerial committees on children, parliamentary committees, child impact analysis,
children’s budgets and “state of children’s rights” reports, NGO coalitions on children’s
rights, children’s ombudspersons and children’s rights commissioners and so on.

10.  While some of these developments may seem largely cosmetic, their emergence at
the least indicates a change in the perception of the child’s place in society, a willingness
to give higher political priority to children and an increasing sensitivity to the impact of
governance on children and their human rights.

11.  The Committee emphasizes that, in the context of the Convention, States must see
their role as fulfilling clear legal obligations to each and every child. Implementation of
the human rights of children must not be seen as a charitable process, bestowing favours
on children.

12.  The development of a children’s rights perspective throughout Government,
parliament and the judiciary is required for effective implementation of the whole
Convention and, in particular, in the light of the following articles in the Convention
identified by the Committee as general principles:

Article 2: the obligation of States to respect and ensure the rights set forth in the
Convention to each child within their jurisdiction without discrimination of any kind.
This non-discrimination obligation requires States actively to identify individual children
and groups of children the recognition and realization of whose rights may demand
special measures. For example, the Committee highlights, in particular, the need for
data collection to be disaggregated to enable discrimination or potential discrimination to
be identified. = Addressing discrimination may require changes in legislation,
administration and resource allocation, as well as educational measures to change
attitudes. It should be emphasized that the application of the non-discrimination
principle of equal access to rights does not mean identical treatment. A general
comment by the Human Rights Committee has underlined the importance of taking
special measures in order to diminish or eliminate conditions that cause discrimination.f/

Article 3 (1): the best interests of the child as a primary consideration in all actions
concerning children. The article refers to actions undertaken by “public or private
social welfare institutions, courts of law, administrative authorities or legislative bodies”.

The principle requires active measures throughout Government, parliament and the
judiciary. Every legislative, administrative and judicial body or institution is required to
apply the best interests principle by systematically considering how children’s rights and
interests are or will be affected by their decisions and actions - by, for example, a
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proposed or existing law or policy or administrative action or court decision, including
those which are not directly concerned with children, but indirectly affect children.

Article 6:  the child’s inherent right to life and States parties’ obligation to ensure to the
maximum extent possible the survival and development of the child. The Committee
expects States to interpret “development” in its broadest sense as a holistic concept,
embracing the child’s physical, mental, spiritual, moral, psychological and social
development. Implementation measures should be aimed at achieving the optimal
development for all children.

Article 12:  the child’s right to express his or her views freely in ‘all matters affecting
the child’, those views being given due weight. This principle, which highlights the role
of the child as an active participant in the promotion, protection and monitoring of his or
her rights, applies equally to all measures adopted by States to implement the
Convention.

Opening government decision-making processes to children is a positive challenge which
the Committee finds States are increasingly responding to. Given that few States as yet
have reduced the voting age below 18, there is all the more reason to ensure respect for
the views of unenfranchised children in Government and parliament. If consultation is
to be meaningful, documents as well as processes need to be made accessible. But
appearing to “listen” to children is relatively unchallenging; giving due weight to their
views requires real change. Listening to children should not be seen as an end in itself,
but rather as a means by which States make their interactions with children and their
actions on behalf of children ever more sensitive to the implementation of children’s
rights.

One-off or regular events like Children’s Parliaments can be stimulating and raise general
awareness. But article 12 requires consistent and ongoing arrangements. Involvement
of and consultation with children must also avoid being tokenistic and aim to ascertain
representative views. The emphasis on “matters that affect them” in article 12 (1)
implies the ascertainment of the views of particular groups of children on particular
issues - for example children who have experience of the juvenile justice system on
proposals for law reform in that area, or adopted children and children in adoptive
families on adoption law and policy. It is important that Governments develop a direct
relationship with children, not simply one mediated through non-governmental
organizations (NGOs) or human rights institutions. In the early years of the Convention,
NGOs had played a notable role in pioneering participatory approaches with children, but
it is in the interests of both Governments and children to have appropriate direct contact.

II. Review of Reservations
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13.  In its reporting guidelines on general measures of implementation, the Committee
starts by inviting the State party to indicate whether it considers it necessary to maintain
the reservations it has made, if any, or has the intention of withdrawing them.g/ States
parties to the Convention are entitled to make reservations at the time of their ratification
of or accession to it (art. 51). The Committee’s aim of ensuring full and unqualified
respect for the human rights of children can be achieved only if States withdraw their
reservations. It consistently recommends during its examination of reports that
reservations be reviewed and withdrawn. Where a State, after review, decides to
maintain a reservation, the Committee requests that a full explanation be included in the
next periodic report. The Committee draws the attention of States parties to the
encouragement given by the World Conference on Human Rights to the review and
withdrawal of reservations.h/

14.  Article 2 of the Vienna Convention on the Law of Treaties defines “reservation” as
a “unilateral statement, however phrased or named, made by a State, when signing,
ratifying, accepting, approving or acceding to a Treaty, whereby it purports to exclude or
to modify the legal effect of certain provisions of the Treaty in their application to that
State”. The Vienna Convention notes that States are entitled, at the time of ratification
or accession to a treaty, to make a reservation unless it is “incompatible with the object
and purpose of the treaty” (art. 19).

15.  Article 51, paragraph 2, of the Convention on the Rights of the Child reflects this:

“A reservation incompatible with the object and purpose of the present Convention shall
not be permitted.” The Committee is deeply concerned that some States have made
reservations which plainly breach article 51 (2) by suggesting, for example, that respect
for the Convention is limited by the State’s existing Constitution or legislation, including
in some cases religious law. Article 27 of the Vienna Convention on the Law of
Treaties provides: “A party may not invoke the provisions of its internal law as
justification for its failure to perform a treaty.”

16. The Committee notes that, in some cases, States parties have lodged formal
objections to such wide-ranging reservations made by other States parties. It commends
any action which contributes to ensuring the fullest possible respect for the Convention in
all States parties.

III. Ratification of Other Key International Human Rights Instruments

17.  As part of its consideration of general measures of implementation, and in the light
of the principles of indivisibility and interdependence of human rights, the Committee
consistently urges States parties, if they have not already done so, to ratify the two
Optional Protocols to the Convention on the Rights of the Child (on the involvement of
children in armed conflict and on the sale of children, child prostitution and child
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pornography) and the six other major international human rights instruments. During its
dialogue with States parties the Committee often encourages them to consider ratifying

other relevant international instruments...

IV. Legislative Measures

18.  The Committee believes a comprehensive review of all domestic legislation and
related administrative guidance to ensure full compliance with the Convention is an
obligation. Its experience in examining not only initial but now second and third
periodic reports under the Convention suggests that the review process at the national
level has, in most cases, been started, but needs to be more rigorous. The review needs
to consider the Convention not only article by article, but also holistically, recognizing
the interdependence and indivisibility of human rights. The review needs to be
continuous rather than one-off, reviewing proposed as well as existing legislation. And
while it is important that this review process should be built into the machinery of all
relevant government departments, it is also advantageous to have independent review by,
for example, parliamentary committees and hearings, national human rights institutions,
NGOs, academics, affected children and young people and others.

19.  States parties need to ensure, by all appropriate means, that the provisions of the
Convention are given legal effect within their domestic legal systems. This remains a
challenge in many States parties. Of particular importance is the need to clarify the
extent of applicability of the Convention in States where the principle of “self-execution”
applies and others where it is claimed that the Convention “has constitutional status” or
has been incorporated into domestic law.

20.  The Committee welcomes the incorporation of the Convention into domestic law,
which is the traditional approach to the implementation of international human rights
instruments in some but not all States. Incorporation should mean that the provisions of
the Convention can be directly invoked before the courts and applied by national
authorities and that the Convention will prevail where there is a conflict with domestic
legislation or common practice. Incorporation by itself does not avoid the need to
ensure that all relevant domestic law, including any local or customary law, is brought
into compliance with the Convention. In case of any conflict in legislation,
predominance should always be given to the Convention, in the light of article 27 of the
Vienna Convention on the Law of Treaties. Where a State delegates powers to legislate
to federated regional or territorial governments, it must also require these subsidiary
governments to legislate within the framework of the Convention and to ensure effective
implementation (see also paragraphs 40 et seq. below).

21. Some States have suggested to the Committee that the inclusion in their
Constitution of guarantees of rights for “everyone” is adequate to ensure respect for these
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rights for children. The test must be whether the applicable rights are truly realized for
children and can be directly invoked before the courts. The Committee welcomes the
inclusion of sections on the rights of the child in national constitutions, reflecting key
principles in the Convention, which helps to underline the key message of the
Convention - that children alongside adults are holders of human rights. But this
inclusion does not automatically ensure respect for the rights of children. In order to
promote the full implementation of these rights, including, where appropriate, the
exercise of rights by children themselves, additional legislative and other measures may
be necessary.

22. The Committee emphasizes, in particular, the importance of ensuring that
domestic law reflects the identified general principles in the Convention (arts. 2, 3, 6 and
12 (see para. 12 above)). The Committee welcomes the development of consolidated
children’s rights statutes, which can highlight and emphasize the Convention’s principles.

But the Committee emphasizes that it is crucial in addition that all relevant “sectoral”
laws (on education, health, justice and so on) reflect consistently the principles and
standards of the Convention.

23.  The Committee encourages all States parties to enact and implement within their
jurisdiction legal provisions that are more conducive to the realization of the rights of the
child than those contained in the Convention, in the light of article 41. The Committee
emphasizes that the other international human rights instruments apply to all persons
below the age of 18 years.

V. Justiciability of Rights

24.  For rights to have meaning, effective remedies must be available to redress
violations.  This requirement is implicit in the Convention and consistently referred to in
the other six major international human rights treaties. Children’s special and dependent
status creates real difficulties for them in pursuing remedies for breaches of their rights.
So States need to give particular attention to ensuring that there are effective,
child-sensitive procedures available to children and their representatives. These should
include the provision of child-friendly information, advice, advocacy, including support
for self-advocacy, and access to independent complaints procedures and to the courts
with necessary legal and other assistance. Where rights are found to have been
breached, there should be appropriate reparation, including compensation, and, where
needed, measures to promote physical and psychological recovery, rehabilitation and
reintegration, as required by article 39.

25.  As noted in paragraph 6 above, the Committee emphasizes that economic, social

and cultural rights, as well as civil and political rights, must be regarded as justiciable.
It is essential that domestic law sets out entitlements in sufficient detail to enable
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remedies for non-compliance to be effective.

VI. Administrative and Other Measures

26.  The Committee cannot prescribe in detail the measures which each or every State
party will find appropriate to ensure effective implementation of the Convention. But
from its first decade’s experience of examining States parties’ reports and from its
ongoing dialogue with Governments and with the United Nations and United
Nations-related agencies, NGOs and other competent bodies, it has distilled here some
key advice for States.

27.  The Committee believes that effective implementation of the Convention requires
visible cross-sectoral coordination to recognize and realize children’s rights across
Government, between different levels of government and between Government and civil
society - including in particular children and young people themselves. Invariably,
many different government departments and other governmental or quasi-governmental
bodies affect children’s lives and children’s enjoyment of their rights. Few, if any,
government departments have no effect on children’s lives, direct or indirect. Rigorous
monitoring of implementation is required, which should be built into the process of
government at all levels but also independent monitoring by national human rights
institutions, NGOs and others.

A. Developing a comprehensive national strategy rooted in the Convention

28.  If Government as a whole and at all levels is to promote and respect the rights of
the child, it needs to work on the basis of a unifying, comprehensive and rights-based
national strategy, rooted in the Convention.

29.  The Committee commends the development of a comprehensive national strategy
or national plan of action for children, built on the framework of the Convention. The
Committee expects States parties to take account of the recommendations in its
concluding observations on their periodic reports when developing and/or reviewing their
national strategies. If such a strategy is to be effective, it needs to relate to the situation
of all children, and to all the rights in the Convention. It will need to be developed
through a process of consultation, including with children and young people and those
living and working with them. As noted above (para. 12), meaningful consultation with
children requires special child-sensitive materials and processes; it is not simply about
extending to children access to adult processes.

30.  Particular attention will need to be given to identifying and giving priority to

marginalized and disadvantaged groups of children. The non-discrimination principle
in the Convention requires that all the rights guaranteed by the Convention should be
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recognized for all children within the jurisdiction of States. As noted above (para. 12),
the non-discrimination principle does not prevent the taking of special measures to
diminish discrimination.

31.  To give the strategy authority, it will need to be endorsed at the highest level of
government. Also, it needs to be linked to national development planning and included
in national budgeting; otherwise, the strategy may remain marginalized outside key
decision-making processes.

32.  The strategy must not be simply a list of good intentions; it must include a
description of a sustainable process for realizing the rights of children throughout the
State; it must go beyond statements of policy and principle, to set real and achievable
targets in relation to the full range of economic, social and cultural and civil and political
rights for all children. The comprehensive national strategy may be elaborated in
sectoral national plans of action - for example for education and health - setting out
specific goals, targeted implementation measures and allocation of financial and human
resources. The strategy will inevitably set priorities, but it must not neglect or dilute in
any way the detailed obligations which States parties have accepted under the
Convention. The strategy needs to be adequately resourced, in human and financial
terms.

33.  Developing a national strategy is not a one-off task. Once drafted the strategy
will need to be widely disseminated throughout Government and to the public, including
children (translated into child-friendly versions as well as into appropriate languages and
forms). The strategy will need to include arrangements for monitoring and continuous
review, for regular updating and for periodic reports to parliament and to the public.

34.  The “national plans of action” which States were encouraged to develop following
the first World Summit for Children, held in 1990, were related to the particular
commitments set by nations attending the Summit.i/ In 1993, the Vienna Declaration
and Programme of Action, adopted by the World Conference on Human Rights, called on
States to integrate the Convention on the Rights of the Child into their national human
rights action plans.j/

35.  The outcome document of the United Nations General Assembly special session
on children, in 2002, also commits States “to develop or strengthen as a matter of urgency
if possible by the end of 2003 national and, where appropriate, regional action plans with
a set of specific time-bound and measurable goals and targets based on this plan of
action...”.k/ The Committee welcomes the commitments made by States to achieve the
goals and targets set at the special session on children and identified in the outcome
document, A World Fit for Children. But the Committee emphasizes that making
particular commitments at global meetings does not in any way reduce States parties’
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legal obligations under the Convention. Similarly, preparing specific plans of action in
response to the special session does not reduce the need for a comprehensive
implementation strategy for the Convention. States should integrate their response to
the 2002 special session and to other relevant global conferences into their overall
implementation strategy for the Convention as a whole.

36. The outcome document also encourages States parties to “consider including in
their reports to the Committee on the Rights of the Child information on measures taken
and results achieved in the implementation of the present Plan of Action”.]/ The
Committee endorses this proposal; it is committed to monitoring progress towards
meeting the commitments made at the special session and will provide further guidance
in its revised guidelines for periodic reporting under the Convention.

B. Coordination of implementation of children’s rights

37.  In examining States parties’ reports the Committee has almost invariably found it
necessary to encourage further coordination of government to ensure effective
implementation: coordination among central government departments, among different
provinces and regions, between central and other levels of government and between
Government and civil society. The purpose of coordination is to ensure respect for all
of the Convention’s principles and standards for all children within the State jurisdiction;
to ensure that the obligations inherent in ratification of or accession to the Convention are
not only recognized by those large departments which have a substantial impact on
children - education, health or welfare and so on - but right across Government, including
for example departments concerned with finance, planning, employment and defence,
and at all levels.

38.  The Committee believes that, as a treaty body, it is not advisable for it to attempt
to prescribe detailed arrangements appropriate for very different systems of government
across States parties. There are many formal and informal ways of achieving effective
coordination, including for example inter-ministerial and interdepartmental committees
for children. The Committee proposes that States parties, if they have not already done
so, should review the machinery of government from the perspective of implementation
of the Convention and in particular of the four articles identified as providing general
principles (see paragraph 12 above).

39.  Many States parties have with advantage developed a specific department or unit
close to the heart of Government, in some cases in the President’s or Prime Minister’s or
Cabinet office, with the objective of coordinating implementation and children’s policy.
As noted above, the actions of virtually all government departments impact on children’s
lives. It is not practicable to bring responsibility for all children’s services together into
a single department, and in any case doing so could have the danger of further
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marginalizing children in Government. But a special unit, if given high-level authority -
reporting directly, for example, to the Prime Minister, the President or a Cabinet
Committee on children - can contribute both to the overall purpose of making children
more visible in Government and to coordination to ensure respect for children’s rights
across Government and at all levels of Government. Such a unit can be given
responsibility for developing the comprehensive children’s strategy and monitoring its
implementation, as well as for coordinating reporting under the Convention.

C. Decentralization, federalization and delegation

40. The Committee has found it necessary to emphasize to many States that
decentralization of power, through devolution and delegation of government, does not in
any way reduce the direct responsibility of the State party’s Government to fulfil its
obligations to all children within its jurisdiction, regardless of the State structure.

41. The Committee reiterates that in all circumstances the State which ratified or
acceded to the Convention remains responsible for ensuring the full implementation of
the Convention throughout the territories under its jurisdiction. In any process of
devolution, States parties have to make sure that the devolved authorities do have the
necessary financial, human and other resources effectively to discharge responsibilities
for the implementation of the Convention. The Governments of States parties must
retain powers to require full compliance with the Convention by devolved
administrations or local authorities and must establish permanent monitoring mechanisms
to ensure that the Convention is respected and applied for all children within its
jurisdiction without discrimination. Further, there must be safeguards to ensure that
decentralization or devolution does not lead to discrimination in the enjoyment of rights
by children in different regions.

D. Privatization

42. The process of privatization of services can have a serious impact on the
recognition and realization of children’s rights. The Committee devoted its 2002 day of
general discussion to the theme “The private sector as service provider and its role in
implementing child rights”, defining the private sector as including businesses, NGOs
and other private associations, both for profit and not-for-profit. Following that day of
general discussion, the Committee adopted detailed recommendations to which it draws
the attention of States parties.m/

43. The Committee emphasizes that States parties to the Convention have a legal
obligation to respect and ensure the rights of children as stipulated in the Convention,
which includes the obligation to ensure that non-State service providers operate in
accordance with its provisions, thus creating indirect obligations on such actors.
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44.  The Committee emphasizes that enabling the private sector to provide services,
run institutions and so on does not in any way lessen the State’s obligation to ensure for
all children within its jurisdiction the full recognition and realization of all rights in the
Convention (arts. 2 (1) and 3 (2)). Article 3 (1) establishes that the best interests of the
child shall be a primary consideration in all actions concerning children, whether
undertaken by public or private bodies. Article 3 (3) requires the establishment of
appropriate standards by competent bodies (bodies with the appropriate legal
competence), in particular, in the areas of health, and with regard to the number and
suitability of staff. This requires rigorous inspection to ensure compliance with the
Convention. The Committee proposes that there should be a permanent monitoring
mechanism or process aimed at ensuring that all State and non-State service providers
respect the Convention.

E. Monitoring implementation - the need for child impact impact assessment and
evaluation

45.  Ensuring that the best interests of the child are a primary consideration in all
actions concerning children (art. 3 (1)), and that all the provisions of the Convention are
respected in legislation and policy development and delivery at all levels of government
demands a continuous process of child impact assessment (predicting the impact of any
proposed law, policy or budgetary allocation which affects children and the enjoyment of
their rights) and child impact evaluation (evaluating the actual impact of implementation).

This process needs to be built into government at all levels and as early as possible in
the development of policy.

46. Self-monitoring and evaluation is an obligation for Governments. But the
Committee also regards as essential the independent monitoring of progress towards
implementation by, for example, parliamentary committees, NGOs, academic institutions,
professional associations, youth groups and independent human rights institutions (see
paragraph 65 below).

47.  The Committee commends certain States which have adopted legislation requiring
the preparation and presentation to parliament and/or the public of formal impact analysis
statements. Every State should consider how it can ensure compliance with article 3 (1)
and do so in a way which further promotes the visible integration of children in
policy-making and sensitivity to their rights.

F. Data collection and analysis and development of indicators

48.  Collection of sufficient and reliable data on children, disaggregated to enable
identification of discrimination and/or disparities in the realization of rights, is an

40



CHILDREN’S RIGHTS - GENERAL

essential part of implementation. The Committee reminds States parties that data
collection needs to extend over the whole period of childhood, up to the age of 18 years.
It also needs to be coordinated throughout the jurisdiction, ensuring nationally applicable
indicators. States should collaborate with appropriate research institutes and aim to
build up a complete picture of progress towards implementation, with qualitative as well
as quantitative studies. The reporting guidelines for periodic reports call for detailed
disaggregated statistical and other information covering all areas of the Convention. It
is essential not merely to establish effective systems for data collection, but to ensure that
the data collected are evaluated and used to assess progress in implementation, to identify
problems and to inform all policy development for children. Evaluation requires the
development of indicators related to all rights guaranteed by the Convention.

49. The Committee commends States parties which have introduced annual
publication of comprehensive reports on the state of children’s rights throughout their
jurisdiction.  Publication and wide dissemination of and debate on such reports,
including in parliament, can provide a focus for broad public engagement in
implementation.  Translations, including child-friendly versions, are essential for
engaging children and minority groups in the process.

50.  The Committee emphasizes that, in many cases, only children themselves are in a
position to indicate whether their rights are being fully recognized and realized.
Interviewing children and using children as researchers (with appropriate safeguards) is
likely to be an important way of finding out, for example, to what extent their civil rights,
including the crucial right set out in article 12, to have their views heard and given due
consideration, are respected within the family, in schools and so on.

G. Making children visible in budgets

51.  In its reporting guidelines and in the consideration of States parties’ reports, the
Committee has paid much attention to the identification and analysis of resources for
children in national and other budgets.n/ No State can tell whether it is fulfilling
children’s economic, social and cultural rights “to the maximum extent of...available
resources”, as it is required to do under article 4, unless it can identify the proportion of
national and other budgets allocated to the social sector and, within that, to children, both
directly and indirectly. Some States have claimed it is not possible to analyse national
budgets in this way. But others have done it and publish annual “children’s budgets”.
The Committee needs to know what steps are taken at all levels of Government to ensure
that economic and social planning and decision-making and budgetary decisions are
made with the best interests of children as a primary consideration and that children,
including in particular marginalized and disadvantaged groups of children, are protected
from the adverse effects of economic policies or financial downturns.
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52.  Emphasizing that economic policies are never neutral in their effect on children’s
rights, the Committee has been deeply concerned by the often negative effects on
children of structural adjustment programmes and transition to a market economy. The
implementation duties of article 4 and other provisions of the Convention demand
rigorous monitoring of the effects of such changes and adjustment of policies to protect
children’s economic, social and cultural rights.

H. Training and capacity-building

53. The Committee emphasizes States’ obligation to develop training and
capacity-building for all those involved in the implementation process - government
officials, parliamentarians and members of the judiciary - and for all those working with
and for children. These include, for example, community and religious leaders, teachers,
social workers and other professionals, including those working with children in
institutions and places of detention, the police and armed forces, including peacekeeping
forces, those working in the media and many others. Training needs to be systematic
and ongoing - initial training and retraining. The purpose of training is to emphasize the
status of the child as a holder of human rights, to increase knowledge and understanding
of the Convention and to encourage active respect for all its provisions. The Committee
expects to see the Convention reflected in professional training curricula, codes of
conduct and educational curricula at all levels. Understanding and knowledge of human
rights must, of course, be promoted among children themselves, through the school
curriculum and in other ways (see also paragraph 69 below and the Committee’s general
comment No. 1 (2001) on the aims of education).

54.  The Committee’s guidelines for periodic reports mention many aspects of training,
including specialist training, which are essential if all children are to enjoy their rights.
The Convention highlights the importance of the family in its preamble and in many
articles. It is particularly important that the promotion of children’s rights should be
integrated into preparation for parenthood and parenting education.

55.  There should be periodic evaluation of the effectiveness of training, reviewing not
only knowledge of the Convention and its provisions but also the extent to which it has
contributed to developing attitudes and practice which actively promote enjoyment by
children of their rights.

1.  Cooperation with civil society

56. Implementation is an obligation for States parties, but needs to engage all sectors
of society, including children themselves. The Committee recognizes that
responsibilities to respect and ensure the rights of children extend in practice beyond the
State and State-controlled services and institutions to include children, parents and wider
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families, other adults, and non-State services and organizations. The Committee
concurs, for example, with general comment No. 14 (2000) of the Committee on
Economic, Social and Cultural Rights on the right to the highest attainable standard of
health, paragraph 42, of which states: “While only States are parties to the Covenant
and thus ultimately accountable for compliance with it, all members of society -
individuals, including health  professionals, families, local communities,
intergovernmental and non-governmental organizations, civil society organizations, as
well as the private business sector - have responsibilities regarding the realization of the
right to health. States parties should therefore provide an environment which facilitates
the discharge of these responsibilities.”

57.  Article 12 of the Convention, as already emphasized (see paragraph 12 above),
requires due weight to be given to children’s views in all matters affecting them, which
plainly includes implementation of “their” Convention.

58.  The State needs to work closely with NGOs in the widest sense, while respecting
their autonomy; these include, for example, human rights NGOs, child- and youth-led
organizations and youth groups, parent and family groups, faith groups, academic
institutions and professional associations. NGOs played a crucial part in the drafting of
the Convention and their involvement in the process of implementation is vital.

59. The Committee welcomes the development of NGO coalitions and alliances
committed to promoting, protecting and monitoring children’s human rights and urges
Governments to give them non-directive support and to develop positive formal as well
as informal relationships with them. The engagement of NGOs in the reporting process
under the Convention, coming within the definition of “competent bodies” under article
45 (a), has in many cases given a real impetus to the process of implementation as well as
reporting. The NGO Group for the Convention on the Rights of the Child has a very
welcome, strong and supportive impact on the reporting process and other aspects of the
Committee’s work. The Committee underlines in its reporting guidelines that the
process of preparing a report “should encourage and facilitate popular participation and
public scrutiny of government policies”.o/ The media can be valuable partners in the
process of implementation (see also paragraph 70).

J. International cooperation

60. Article 4 emphasizes that implementation of the Convention is a cooperative
exercise for the States of the world. This article and others in the Convention highlight
the need for international cooperation.p/ The Charter of the United Nations (Arts. 55
and 56) identifies the overall purposes of international economic and social cooperation,
and members pledge themselves under the Charter “to take joint and separate action in
cooperation with the Organization” to achieve these purposes. In the United Nations
Millennium Declaration and at other global meetings, including the United Nations
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General Assembly special session on children, States have pledged themselves, in
particular, to international cooperation to eliminate poverty.

61.  The Committee advises States parties that the Convention should form the
framework for international development assistance related directly or indirectly to
children and that programmes of donor States should be rights-based. The Committee
urges States to meet internationally agreed targets, including the United Nations target
for international development assistance of 0.7 per cent of gross domestic product. This
goal was reiterated along with other targets in the Monterrey Consensus, arising from the
2002 International Conference on Financing for Development.q/  The Committee
encourages States parties that receive international aid and assistance to allocate a
substantive part of that aid specifically to children. The Committee expects States
parties to be able to identify on a yearly basis the amount and proportion of international
support earmarked for the implementation of children’s rights.

62. The Committee endorses the aims of the 20/20 initiative, to achieve universal
access to basic social services of good quality on a sustainable basis, as a shared
responsibility of developing and donor States. The Committee notes that international
meetings held to review progress have concluded that many States are going to have
difficulty meeting fundamental economic and social rights unless additional resources are
allocated and efficiency in resource allocation is increased. The Committee takes note
of and encourages efforts being made to reduce poverty in the most heavily indebted
countries through the Poverty Reduction Strategy Paper (PRSP). As the central,
country-led strategy for achieving the millennium development goals, PRSPs must
include a strong focus on children’s rights. The Committee urges Governments, donors
and civil society to ensure that children are a prominent priority in the development of
PRSPs and sectorwide approaches to development (SWAps). Both PRSPs and SWAps
should reflect children’s rights principles, with a holistic, child-centred approach
recognizing children as holders of rights and the incorporation of development goals and
objectives which are relevant to children.

63.  The Committee encourages States to provide and to use, as appropriate, technical
assistance in the process of implementing the Convention. The United Nations
Children’s Fund (UNICEF), the Office of the High Commissioner for Human Rights
(OHCHR) and other United Nations and United Nations related agencies can provide
technical assistance with many aspects of implementation.  States parties are
encouraged to identify their interest in technical assistance in their reports under the
Convention.

64. In their promotion of international cooperation and technical assistance, all United

Nations and United Nations related agencies should be guided by the Convention and
should mainstream children’s rights throughout their activities. They should seek to
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ensure within their influence that international cooperation is targeted at supporting
States to fulfil their obligations under the Convention. Similarly the World Bank Group,
the International Monetary Fund and World Trade Organization should ensure that their
activities related to international cooperation and economic development give primary
consideration to the best interests of children and promote full implementation of the
Convention.

K. Independent human rights institutions

65. In its general comment No. 2 (2002) entitled “The role of independent national
human rights institutions in the protection and promotion of the rights of the child”, the
Committee notes that it “considers the establishment of such bodies to fall within the
commitment made by States parties upon ratification to ensure the implementation of the
Convention and advance the universal realization of children’s rights”. Independent
human rights institutions are complementary to effective government structures for
children; the essential element is independence: “The role of national human rights
institutions is to monitor independently the State’s compliance and progress towards
implementation and to do all it can to ensure full respect for children’s rights. While
this may require the institution to develop projects to enhance the promotion and
protection of children’s rights, it should not lead to the Government delegating its
monitoring obligations to the national institution. It is essential that institutions remain
entirely free to set their own agenda and determine their own activities.”r/ General
comment No. 2 provides detailed guidance on the establishment and operation of
independent human rights institutions for children.

Article 42:  Making the Convention known to adults and children

“States Parties undertake to make the principles and provisions of the Convention widely
known, by appropriate and active means, to adults and children alike.”

66. Individuals need to know what their rights are. Traditionally in most, if not all,
societies children have not been regarded as rights holders. So article 42 acquires a
particular importance. If the adults around children, their parents and other family
members, teachers and carers do not understand the implications of the Convention, and
above all its confirmation of the equal status of children as subjects of rights, it is most
unlikely that the rights set out in the Convention will be realized for many children.

67. The Committee proposes that States should develop a comprehensive strategy for
disseminating knowledge of the Convention throughout society. This should include
information on those bodies - governmental and independent - involved in
implementation and monitoring and on how to contact them. At the most basic level,
the text of the Convention needs to be made widely available in all languages (and the
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Committee commends the collection of official and unofficial translations of the
Convention made by OHCHR. There needs to be a strategy for dissemination of the
Convention among illiterate people. UNICEF and NGOs in many States have
developed child-friendly versions of the Convention for children of various ages - a
process the Committee welcomes and encourages; these should also inform children of
sources of help and advice.

68.  Children need to acquire knowledge of their rights and the Committee places
special emphasis on incorporating learning about the Convention and human rights in
general into the school curriculum at all stages. The Committee’s general comment No.
1 (2001) entitled “The aims of education” (art. 29, para. 1), should be read in conjunction
with this. Article 29, paragraph 1, requires that the education of the child shall be
directed to “...the development of respect for human rights and fundamental freedoms... ”.

The general comment underlines:  “Human rights education should provide
information on the content of human rights treaties. But children should also learn
about human rights by seeing human rights standards implemented in practice whether at
home, in school or within the community. Human rights education should be a
comprehensive, lifelong process and start with the reflection of human rights values in
the daily life and experiences of children.”s/

69.  Similarly, learning about the Convention needs to be integrated into the initial and
in service training of all those working with and for children (see paragraph 53 above).
The Committee reminds States parties of the recommendations it made following its
meeting on general measures of implementation held to commemorate the tenth
anniversary of adoption of the Convention, in which it recalled that “dissemination and
awareness-raising about the rights of the child are most effective when conceived as a
process of social change, of interaction and dialogue rather than lecturing. Raising
awareness should involve all sectors of society, including children and young people.
Children, including adolescents, have the right to participate in raising awareness about
their rights to the maximum extent of their evolving capacities”t/

“The Committee recommends that all efforts to provide training on the rights of the child
be practical, systematic and integrated into regular professional training in order to
maximize its impact and sustainability. Human rights training should use participatory
methods, and equip professionals with skills and attitudes that enable them to interact
with children and young people in a manner that respects their rights, dignity and
self-respect.”u/

70.  The media can play a crucial role in the dissemination of the Convention and

knowledge and understanding of it and the Committee encourages their voluntary
engagement in the process, which may be stimulated by governments and by NGOs.v/
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Article 44 (6): Making reports under the Convention widely available

“...States Parties shall make their reports widely available to the public in their own
countries.”

71.  If reporting under the Convention is to play the important part it should in the
process of implementation at the national level, it needs to be known about by adults and
children throughout the State party. The reporting process provides a unique form of
international accountability for how States treat children and their rights. But unless
reports are disseminated and constructively debated at the national level, the process is
unlikely to have substantial impact on children’s lives.

72.  The Convention explicitly requires States to make their reports widely available to
the public; this should be done when they are submitted to the Committee. Reports
should be made genuinely accessible, for example through translation into all languages,
into appropriate forms for children and for people with disabilities and so on. The
Internet may greatly aid dissemination, and Governments and parliaments are strongly
urged to place such reports on their web sites.

73. The Committee urges States to make all the other documentation of the
examination of their reports under the Convention widely available to promote
constructive debate and inform the process of implementation at all levels. In particular,
the Committee’s concluding observations should be disseminated to the public including
children and should be the subject of detailed debate in parliament. Independent human
rights institutions and NGOs can play a crucial role in helping to ensure widespread
debate. The summary records of the examination of government representatives by the
Committee aid understanding of the process and of the Committee’s requirements and
should also be made available and discussed.

Notes

a/ The Committee reminds States parties that, for the purposes of the Convention, a
child is defined as “every human being below the age of 18 years unless, under the law
applicable to the child, majority is attained earlier” (art. 1).

b/ In 1999, the Committee on the Rights of the Child held a two-day workshop to
commemorate the tenth anniversary of adoption of the Convention on the Rights of the
Child by the United Nations General Assembly. The workshop focused on general
measures of implementation following which the Committee adopted detailed
conclusions and recommendations (see CRC/C/90, para. 291).

¢/ General guidelines regarding the form and content of initial reports to be submitted
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by States parties under article 44, paragraph 1 (a) of the Convention, CRC/C/S, 15
October 1991; general guidelines regarding the form and contents of periodic reports to
be submitted under article 44, paragraph 1 (b) of the Convention on the Rights of the
Child, CRC/C/58, 20 November 1996.

d/ Human Rights Committee, general comment No. 3 (thirteenth session, 1981),
Article 2: Implementation at the national level; Committee on Economic, Social and
Cultural Rights, general comment No. 3 (fifth session, 1990), The nature of States
parties’ obligations (article 2, paragraph 1, of the Covenant); also general comment No.
9 (nineteenth session, 1998), The domestic application of the Covenant, elaborating
further on certain elements in general comment No. 3. A compendium of the treaty
bodies’ general comments and recommendations is published regularly by the Office of
the High Commissioner for Human Rights (HRI/GEN/1/Rev.6).

e/ General comment No. 3, HRI/GEN/1/Rev.6, para. 11, p. 16.

f/  Human Rights Committee, general comment No. 18 (1989), HRI/GEN/1/Rev.6, pp.
147 et seq.

g/ General guidelines regarding the form and contents of periodic reports to be
submitted under article 44, paragraph 1 (b) of the Convention on the Rights of the Child,
CRC/C/58, 20 November 1996, para. 11.

h/ World Conference on Human Rights, Vienna, 14-25 June 1993, “Vienna
Declaration and Programme of Action”, A/CONF.157/23.

i/ World Summit for Children, “World Declaration on the Survival, Protection and
Development of Children and Plan of Action for Implementing the World Declaration on
the Survival, Protection and Development of Children in the 1990s”,
CF/WSC/1990/WS-001, United Nations, New York, 30 September 1990.

1/ World Conference on Human Rights, Vienna, 14-25 June 1993, “Vienna
Declaration and Programme of Action”, A/CONF.157/23.

k/ A World Fit for Children, outcome document of the United Nations General
Assembly special session on children, 2002, para. 59.

I/ Ibid., para. 61 (a).
m/ Committee on the Rights of the Child, Report on its thirty-first session,

September-October 2002, Day of General Discussion on “The private sector as service
provider and its role in implementing child rights”, paras. 630-653.
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n/  General guidelines regarding the form and contents of periodic reports to be
submitted under article 44, paragraph 1 (b), of the Convention on the Rights of the Child,
CRC/C/58, 20 November 1996, para. 20.

o/ Ibid., para. 3.

p/ The following articles of the Convention relate to international cooperation
explicitly: articles 7 (2); 11 (2); 17 (b); 21 (e); 22 (2); 23 (4); 24 (4); 27 (4); 28 (3); 34
and 35.

g/ Report of the International Conference on Financing for Development, Monterrey,
Mexico, 18-22 March 2002 (A/Conf.198/11).

r/  HRI/GEN/1/Rev. 6, para. 25, p. 295.
s/ Ibid., para. 15, p. 286.

t/  See CRC/C/90, para. 291 (k).

u/  Ibid., para. 291 (1).

v/ The Committee held a day of general discussion on the theme “The child and the
media” in 1996, adopting detailed recommendations (see CRC/C/57, paras. 242 et seq.).

CRC General Comment 6 (Thirty-ninth session, 2005): Treatment of Unaccompanied and
Separated Children Outside their Country of Origin, A/61/41 (2005) 15 at paras. 1-100.

I. Objectives of the General Comment

1. The objective of this general comment is to draw attention to the particularly
vulnerable situation of unaccompanied and separated children; to outline the multifaceted
challenges faced by States and other actors in ensuring that such children are able to
access and enjoy their rights; and, to provide guidance on the protection, care and proper
treatment of unaccompanied and separated children based on the entire legal framework
provided by the Convention on the Rights of the Child (the “Convention”), with particular
reference to the principles of non-discrimination, the best interests of the child and the
right of the child to express his or her views freely.

2. The issuing of this general comment is motivated by the Committee’s observation of
an increasing number of children in such situations. There are varied and numerous
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reasons for a child being unaccompanied or separated, including: persecution of the
child or the parents; international conflict and civil war; trafficking in various contexts
and forms, including sale by parents; and the search for better economic opportunities.

3. The issuing of the general comment is further motivated by the Committee’s
identification of a number of protection gaps in the treatment of such children, including
the following: unaccompanied and separated children face greater risks of, inter alia,
sexual exploitation and abuse, military recruitment, child labour (including for their
foster families) and detention. They are often discriminated against and denied access
to food, shelter, housing, health services and education. Unaccompanied and separated
girls are at particular risk of gender-based violence, including domestic violence. In
some situations, such children have no access to proper and appropriate identification,
registration, age assessment, documentation, family tracing, guardianship systems or
legal advice. In many countries, unaccompanied and separated children are routinely
denied entry to or detained by border or immigration officials. In other cases they are
admitted but are denied access to asylum procedures or their asylum claims are not
handled in an age- and gender-sensitive manner. Some countries prohibit separated
children who are recognized as refugees from applying for family reunification; others
permit reunification but impose conditions so restrictive as to make it virtually
impossible to achieve. Many such children are granted only temporary status, which
ends when they turn 18, and there are few effective return programmes.

4. Concerns such as these have led the Committee to frequently raise issues related to
unaccompanied and separated children in its concluding observations. This general
comment will compile and consolidate standards developed, inter alia, through the
Committee’s monitoring efforts and shall thereby provide clear guidance to States on the
obligations deriving from the Convention with regard to this particular vulnerable group
of children. In applying these standards, States parties must be cognizant of their
evolutionary character and therefore recognize that their obligations may develop beyond
the standards articulated herein. These standards shall in no way impair
further-reaching rights and benefits offered to unaccompanied and separated children
under regional human rights instruments or national systems, international and regional
refugee law or international humanitarian law.

II. Structure and Scope of the General Comment

5. This general comment applies to unaccompanied and separated children who find
themselves outside their country of nationality (consistent with article 7) or, if stateless,
outside their country of habitual residence. The general comment applies to all such
children irrespective of their residence status and reasons for being abroad, and whether
they are unaccompanied or separated. However, it does not apply to children who have
not crossed an international border, even though the Committee acknowledges the many
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similar challenges related to internally displaced unaccompanied and separated children,
recognizes that much of the guidance offered below is also valuable in relation to such
children, and strongly encourages States to adopt relevant aspects of this general
comment in relation to the protection, care and treatment of unaccompanied and
separated children who are displaced within their own country.

6. While the mandate of the Committee is confined to its supervisory function in
relation to the Convention, its interpretation efforts must be conducted in the context of
the entirety of applicable international human rights norms and, therefore, the general
comment adopts a holistic approach to the question of the proper treatment of
unaccompanied and separated children. This acknowledges that all human rights,
including those contained in the Convention, are indivisible and interdependent. The
importance of other international human rights instruments to the protection of the child
is also recognized in the preamble to the Convention.

III. Definitions

7. “Unaccompanied children” (also called unaccompanied minors) are children, as
defined in article 1 of the Convention, who have been separated from both parents and
other relatives and are not being cared for by an adult who, by law or custom, is
responsible for doing so.

8. “Separated children” are children, as defined in article 1 of the Convention, who have
been separated from both parents, or from their previous legal or customary primary
caregiver, but not necessarily from other relatives. These may, therefore, include
children accompanied by other adult family members.

9. A “child as defined in article 1 of the Convention”, means “every human being below
the age of 18 years unless under the law applicable to the child, majority is attained
earlier”. This means that any instruments governing children in the territory of the State
cannot define a child in any way that deviates from the norms determining the age of
majority in that State.

10. If not otherwise specified, the guidelines below apply equally to both
unaccompanied and separated children.

11. “Country of origin” is the country of nationality or, in the case of a stateless child,
the country of habitual residence.

IV. Applicable Principles

(a) Legal obligations of States parties for all unaccompanied or separated children in
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their territory and measures for their implementation

12. State obligations under the Convention apply to each child within the State’s
territory and to all children subject to its jurisdiction (art. 2). These State obligations
cannot be arbitrarily and unilaterally curtailed either by excluding zones or areas from a
State’s territory or by defining particular zones or areas as not, or only partly, under the
jurisdiction of the State. Moreover, State obligations under the Convention apply within
the borders of a State, including with respect to those children who come under the
State’s jurisdiction while attempting to enter the country’s territory. Therefore, the
enjoyment of rights stipulated in the Convention is not limited to children who are
citizens of a State party and must therefore, if not explicitly stated otherwise in the
Convention, also be available to all children - including asylum-seeking, refugee and
migrant children - irrespective of their nationality, immigration status or statelessness.

13.  Obligations deriving from the Convention vis-a-vis unaccompanied and separated
children apply to all branches of government (executive, legislative and judicial). They
include the obligation to establish national legislation; administrative structures; and the
necessary research, information, data compilation and comprehensive training activities
to support such measures. Such legal obligations are both negative and positive in
nature, requiring States not only to refrain from measures infringing on such children’s
rights, but also to take measures to ensure the enjoyment of these rights without
discrimination.  Such responsibilities are not only limited to the provision of protection
and assistance to children who are already unaccompanied or separated, but include
measures to prevent separation (including the implementation of safeguards in case of
evacuation). The positive aspect of these protection obligations also extends to
requiring States to take all necessary measures to identify children as being
unaccompanied or separated at the earliest possible stage, including at the border, to
carry out tracing activities and, where possible and if in the child’s best interest, to
reunify separated and unaccompanied children with their families as soon as possible.

14. As reaffirmed in its general comment No. 5 (2003) (paras. 18-23), States parties to
the Convention have to ensure that the provisions and principles of the treaty are fully
reflected and given legal effect in relevant domestic legislation. In case of any conflict
in legislation, predominance should always be given to the Convention, in the light of
article 27 of the Vienna Convention on the Law of Treaties.

15. In order to ensure a conducive legal environment and in the light of article 41 (b) of
the Convention, States parties are also encouraged to ratify other international
instruments that address issues relating to unaccompanied and separated children,
including the two Optional Protocols to the Convention on the Rights of the Child (on the
involvement of children in armed conflict and on the sale of children, child prostitution
and child pornography), the Convention against Torture and Other Cruel, Inhuman or
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Degrading Treatment or Punishment (the “CAT?”), the Convention on the Elimination of
All Forms of Discrimination against Women, the Convention relating to the Status of
Refugees (“the 1951 Refugee Convention”) and the Protocol relating to the Status of
Refugees, the Convention on the Reduction of Statelessness, the Convention relating to
the Status of Stateless Persons, the Hague Convention on Protection of Children and
Cooperation in Respect of Intercountry Adoption, the Hague Convention on Jurisdiction,
Applicable Law, Recognition, Enforcement and Cooperation in Respect of Parental
Responsibility and Measures for the Protection of Children, the four Geneva Conventions
of 12 August 1949, the Protocol Additional to the Geneva Conventions of 12 August
1949 and relating to the Protection of Victims of International Armed Conflicts (Protocol
I) of 8 June 1977, the Protocol Additional to the Geneva Conventions of 12 August 1949,
and relating to the Protection of Victims of Non-International Armed Conflicts (Protocol
IT) of 8 June 1997. The Committee also encourages States parties to the Convention and
others concerned to take into account the Office of the United Nations High
Commissioner for Refugees Guidelines on Protection and Care (1994) and the
Inter-Agency Guiding Principles on Unaccompanied and Separated Children. 1/

16. In view of the absolute nature of obligations deriving from the Convention and their
lex specialis character, article 2, paragraph 3, of the International Covenant on Economic,
Social and Cultural Rights would not apply with regard to unaccompanied and separated
children. In application of article 4 of the Convention, the particular vulnerability of
unaccompanied and separated children, explicitly recognized in article 20 of the
Convention, must be taken into account and will result in making the assignment of
available resources to such children a priority. States are expected to accept and
facilitate assistance offered within their respective mandates by UNICEF, UNHCR and
other agencies (art. 22, para. 2 of the Convention) in order to meet the needs of
unaccompanied and separated children.

17. The Committee believes that reservations made by States parties to the Convention
should not in any way limit the rights of unaccompanied and separated children. As is
systematically done with States parties during the reporting process, the Committee
recommends that, in the light of the Vienna Declaration and Programme of Action
adopted at the 1993 World Conference on Human Rights in Vienna, 2/ reservations
limiting the rights of unaccompanied and separated children be reviewed with the
objective of withdrawal.

(b) Non-discrimination (art. 2)
18. The principle of non-discrimination, in all its facets, applies in respect to all
dealings with separated and unaccompanied children. In particular, it prohibits any

discrimination on the basis of the status of a child as being unaccompanied or separated,
or as being a refugee, asylum-seeker or migrant. This principle, when properly
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understood, does not prevent, but may indeed call for, differentiation on the basis of
different protection needs such as those deriving from age and/or gender. Measures
should also be taken to address possible misperceptions and stigmatization of
unaccompanied or separated children within the society. Policing or other measures
concerning unaccompanied or separated children relating to public order are only
permissible where such measures are based on the law; entail individual rather than
collective assessment; comply with the principle of proportionality; and represent the
least intrusive option. In order not to violate the prohibition on non-discrimination,
such measures can, therefore, never be applied on a group or collective basis.

(c) Best interests of the child as a primary consideration in the search for short- and
long-term solutions (art. 3)

19. Article 3, paragraph 1, states that “[i]n all actions concerning children, whether
undertaken by public or private social welfare institutions, courts of law, administrative
authorities or legislative bodies, the best interests of the child shall be a primary
consideration”. In the case of a displaced child, the principle must be respected during
all stages of the displacement cycle. At any of these stages, a best interests
determination must be documented in preparation of any decision fundamentally
impacting on the unaccompanied or separated child’s life.

20. A determination of what is in the best interests of the child requires a clear and
comprehensive assessment of the child’s identity, including her or his nationality,
upbringing, ethnic, cultural and linguistic background, particular vulnerabilities and
protection needs. Consequently, allowing the child access to the territory is a
prerequisite to this initial assessment process. The assessment process should be carried
out in a friendly and safe atmosphere by qualified professionals who are trained in age
and gender-sensitive interviewing techniques.

21. Subsequent steps, such as the appointment of a competent guardian as expeditiously
as possible, serves as a key procedural safeguard to ensure respect for the best interests of
an unaccompanied or separated child. Therefore, such a child should only be referred to
asylum or other procedures after the appointment of a guardian. In cases where
separated or unaccompanied children are referred to asylum procedures or other
administrative or judicial proceedings, they should also be provided with a legal
representative in addition to a guardian.

22. Respect for best interests also requires that, where competent authorities have
placed an unaccompanied or separated child “for the purposes of care, protection or
treatment of his or her physical or mental health”, the State recognizes the right of that
child to a “periodic review” of their treatment and “all other circumstances relevant to his
or her placement” (art. 25 of the Convention).
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(d) The right to life, survival and development (art. 6)

23. The obligation of the State party under article 6 includes protection from violence
and exploitation, to the maximum extent possible, which would jeopardize a child’s right
to life, survival and development. Separated and unaccompanied children are
vulnerable to various risks that affect their life, survival and development such as
trafficking for purposes of sexual or other exploitation or involvement in criminal
activities which could result in harm to the child, or in extreme cases, in death.
Accordingly, article 6 necessitates vigilance by States parties in this regard, particularly
when organized crime may be involved. While the issue of trafficking of children is
beyond the scope of this general comment, the Committee notes that there is often a link
between trafficking and the situation of separated and unaccompanied children.

24. The Committee is of the view that practical measures should be taken at all levels to
protect children from the risks mentioned above. Such measures could include:
priority procedures for child victims of trafficking, the prompt appointment of guardians,
the provision of information to children about the risks they may encounter, and
establishment of measures to provide follow-up to children particularly at risk. These
measures should be regularly evaluated to ensure their effectiveness.

(e) Right of the child to express his or her views freely (art. 12)

25. Pursuant to article 12 of the Convention, in determining the measures to be adopted
with regard to unaccompanied or separated children, the child’s views and wishes should
be elicited and taken into account (art. 12, para. 1). To allow for a well-informed
expression of such views and wishes, it is imperative that such children are provided with
all relevant information concerning, for example, their entitlements, services available
including means of communication, the asylum process, family tracing and the situation
in their country of origin (arts. 13, 17 and 22, para. 2). In guardianship, care and
accommodation arrangements, and legal representation, children’s views should also be
taken into account. Such information must be provided in a manner that is appropriate
to the maturity and level of understanding of each child. As participation is dependent
on reliable communication, where necessary, interpreters should be made available at all
stages of the procedure.

(f) Respect for the principle of non-refoulement
26. In affording proper treatment of unaccompanied or separated children, States must
fully respect nom-refoulement obligations deriving from international human rights,

humanitarian and refugee law and, in particular, must respect obligations codified in
article 33 of the 1951 Refugee Convention and in article 3 of CAT.

55



CHILDREN’S RIGHTS - GENERAL

27. Furthermore, in fulfilling obligations under the Convention, States shall not return a
child to a country where there are substantial grounds for believing that there is a real
risk of irreparable harm to the child, such as, but by no means limited to, those
contemplated under articles 6 and 37 of the Convention, either in the country to which
removal is to be effected or in any country to which the child may subsequently be
removed. Such non-refoulement obligations apply irrespective of whether serious
violations of those rights guaranteed under the Convention originate from non-State
actors or whether such violations are directly intended or are the indirect consequence of
action or inaction. The assessment of the risk of such serious violations should be
conducted in an age- and gender-sensitive manner and should, for example, take into
account the particularly serious consequences for children of the insufficient provision of
food or health services.

28. As underage recruitment and participation in hostilities entail a high risk of
irreparable harm involving fundamental human rights, including the right to life, State
obligations deriving from article 38 of the Convention, in conjunction with articles 3 and
4 of the Optional Protocol to the Convention on the Rights of the Child on the
involvement of children in armed conflict, entail extraterritorial effects, and States shall
refrain from returning a child in any manner whatsoever to the borders of a State where
there is a real risk of underage recruitment, including recruitment not only as a combatant
but also to provide sexual services for the military or where there is a real risk of direct or
indirect participation in hostilities, either as a combatant or through carrying out other
military duties.

(g) Confidentiality

29. States parties must protect the confidentiality of information received in relation to
an unaccompanied or separated child, consistent with the obligation to protect the child’s
rights, including the right to privacy (art. 16). This obligation applies in all settings,
including health and social welfare. Care must be taken that information sought and
legitimately shared for one purpose is not inappropriately used for that of another.

30. Confidentiality concerns also involve respect for the rights of others. For example,
in obtaining, sharing and preserving the information collected in respect of
unaccompanied and separated children, particular care must be taken in order not to
endanger the well-being of persons still within the child’s country of origin, especially
the child’s family members. Furthermore, information relating to the whereabouts of
the child shall only be withheld vis-a-vis the parents where required for the safety of the
child or to otherwise secure the “best interests” of the child.

V. Response to General and Specific Protection Needs
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(a) Initial assessment and measures

31. The best interests of the child must also be a guiding principle for determining the
priority of protection needs and the chronology of measures to be applied in respect of
unaccompanied and separated children. This necessary initial assessment process, in
particular, entails the following:

(1) Prioritized identification of a child as separated or unaccompanied immediately
upon arrival at ports of entry or as soon as their presence in the country becomes known
to the authorities (art. 8). Such identification measures include age assessment and
should not only take into account the physical appearance of the individual, but also his
or her psychological maturity. Moreover, the assessment must be conducted in a
scientific, safe, child- and gender-sensitive and fair manner, avoiding any risk of
violation of the physical integrity of the child; giving due respect to human dignity; and,
in the event of remaining uncertainty, should accord the individual the benefit of the
doubt such that if there is a possibility that the individual is a child, she or he should be
treated as such;

(i)  Prompt registration by means of an initial interview conducted in an
age-appropriate and gender-sensitive manner, in a language the child understands, by
professionally qualified persons to collect biodata and social history to ascertain the
identity of the child, including, wherever possible, identity of both parents, other siblings,
as well as the citizenship of the child, the siblings and the parents;

(ii1)) In continuation of the registration process, the recording of further information in
order to meet the specific needs of the child. This information should include:

- Reasons for being separated or unaccompanied;

- Assessment of particular vulnerabilities, including health, physical,
psychosocial, material and other protection needs, including those
deriving from domestic violence, trafficking or trauma,;

- All available information to determine the potential existence of
international protection needs, including those: due to a “well-founded
fear of being persecuted for reasons of race, religion, nationality,
membership of a particular social group or political opinion” in the child’s
country of origin (article 1 A (2), 1951 Refugee Convention); deriving
from external aggression, occupation, foreign domination or events
seriously disturbing public order (article 1 (2), Convention Governing the
Specific Aspects of Refugee Problems in Africa); or relating to the
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indiscriminate effects of generalized violence;

(iv) Unaccompanied and separated children should be provided with their own personal
identity documentation as soon as possible;

(v) Tracing of family members to be commenced as early as possible (arts. 22, para. 2;
9, para. 3; and 10, para. 2).

32. Any further actions relating to the residence and other status of the child in the
territory of the State should be based on the findings of an initial protection assessment
carried out in accordance with the above procedures. States should refrain from
referring unaccompanied and separated children into asylum procedures if their presence
in the territory does not raise the question of international refugee protection needs.
This is without prejudice to the obligation of States to refer unaccompanied or separated
children to relevant procedures serving child protection, such as those foreseen under
child welfare legislation.

(b) Appointment of a guardian or adviser and legal representative (arts. 18, para. 2,
and 20, para. 1)

33. States are required to create the underlying legal framework and to take necessary
measures to secure proper representation of an unaccompanied or separated child’s best
interests. Therefore, States should appoint a guardian or adviser as soon as the
unaccompanied or separated child is identified and maintain such guardianship
arrangements until the child has either reached the age of majority or has permanently
left the territory and/or jurisdiction of the State, in compliance with the Convention and
other international obligations. The guardian should be consulted and informed
regarding all actions taken in relation to the child. The guardian should have the
authority to be present in all planning and decision-making processes, including
immigration and appeal hearings, care arrangements and all efforts to search for a durable
solution. The guardian or adviser should have the necessary expertise in the field of
childcare, so as to ensure that the interests of the child are safeguarded and that the
child’s legal, social, health, psychological, material and educational needs are
appropriately covered by, inter alia, the guardian acting as a link between the child and
existing specialist agencies/individuals who provide the continuum of care required by
the child. Agencies or individuals whose interests could potentially be in conflict with
those of the child’s should not be eligible for guardianship. For example, non-related
adults whose primary relationship to the child is that of an employer should be excluded
from a guardianship role.

34. In the case of a separated child, guardianship should regularly be assigned to the
accompanying adult family member or non-primary family caretaker unless there is an
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indication that it would not be in the best interests of the child to do so, for example,
where the accompanying adult has abused the child. In cases where a child is
accompanied by a non-family adult or caretaker, suitability for guardianship must be
scrutinized more closely. If such a guardian is able and willing to provide day-to-day
care, but unable to adequately represent the child’s best interests in all spheres and at all
levels of the child’s life, supplementary measures (such as the appointment of an adviser
or legal representative) must be secured.

35. Review mechanisms shall be introduced and implemented to monitor the quality of
the exercise of guardianship in order to ensure the best interests of the child are being
represented throughout the decision-making process and, in particular, to prevent abuse.

36. In cases where children are involved in asylum procedures or administrative or
judicial proceedings, they should, in addition to the appointment of a guardian, be
provided with legal representation.

37. At all times children should be informed of arrangements with respect to
guardianship and legal representation and their opinions should be taken into
consideration.

38. In large-scale emergencies, where it will be difficult to establish guardianship
arrangements on an individual basis, the rights and best interests of separated children
should be safeguarded and promoted by States and organizations working on behalf of
these children.

(c) Care and accommodation arrangements (arts. 20 and 22)

39. Unaccompanied or separated children are children temporarily or permanently
deprived of their family environment and, as such, are beneficiaries of States’ obligations
under article 20 of the Convention and shall be entitled to special protection and
assistance provided by the relevant State.

40. Mechanisms established under national law in order to ensure alternative care for
such children in accordance with article 22 of the Convention, shall also cover
unaccompanied or separated children outside their country of origin. A wide range of
options for care and accommodation arrangements exist and are explicitly acknowledged
in article 20, paragraph 3, as follows: “..inter alia, foster placement, kafalah of Islamic
law, adoption or, if necessary, placement in suitable institutions for the care of children”.

When selecting from these options, the particular vulnerabilities of such a child, not
only having lost connection with his or her family environment, but further finding him
or herself outside of his or her country of origin, as well as the child’s age and gender,
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should be taken into account. In particular, due regard ought to be taken of the
desirability of continuity in a child’s upbringing and to the ethnic, religious, cultural and
linguistic background as assessed in the identification, registration and documentation
process. Such care and accommodation arrangements should comply with the following
parameters:

Children should not, as a general rule, be deprived of liberty;

- In order to ensure continuity of care and considering the best interests of the child,
changes in residence for unaccompanied and separated children should be limited
to instances where such change is in the best interests of the child;

- In accordance with the principle of family unity, siblings should be kept together;

- A child who has adult relatives arriving with him or her or already living in the
country of asylum should be allowed to stay with them unless such action would
be contrary to the best interests of the child. Given the particular vulnerabilities
of the child, regular assessments should be conducted by social welfare personnel;

- Irrespective of the care arrangements made for unaccompanied or separated
children, regular supervision and assessment ought to be maintained by qualified
persons in order to ensure the child’s physical and psychosocial health, protection
against domestic violence or exploitation, and access to educational and
vocational skills and opportunities;

- States and other organizations must take measures to ensure the effective
protection of the rights of separated or unaccompanied children living in
child-headed households;

- In large-scale emergencies, interim care must be provided for the shortest time
appropriate for unaccompanied children. This interim care provides for their
security and physical and emotional care in a setting that encourages their general
development; and

- Children must be kept informed of the care arrangements being made for them,
and their opinions must be taken into consideration.

(d) Full access to education (arts. 28; 29, para. 1 (c); 30; and 32)
41. States should ensure that access to education is maintained during all phases of the

displacement cycle. Every unaccompanied and separated child, irrespective of status,
shall have full access to education in the country that they have entered in line with
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articles 28, 29, paragraph 1 (c), 30 and 32 of the Convention and the general principles
developed by the Committee. Such access should be granted without discrimination and
in particular, separated and unaccompanied girls shall have equal access to formal and
informal education, including vocational training at all levels. Access to quality
education should also be ensured for children with special needs, in particular children
with disabilities.

42. The unaccompanied or separated child should be registered with appropriate school
authorities as soon as possible and get assistance in maximizing learning opportunities.
All unaccompanied and separated children have the right to maintain their cultural
identity and values, including the maintenance and development of their native language.

All adolescents should be allowed to enrol in vocational/professional training or
education, and early learning programmes should be made available to young children.
States should ensure that unaccompanied or separated children are provided with school
certificates or other documentation indicating their level of education, in particular in
preparation of relocation, resettlement or return.

43. States shall, in particular where government capacity is limited, accept and facilitate
the assistance offered by UNICEF, UNESCO, UNHCR and other United Nations
agencies within their respective mandates, as well as, where appropriate, other competent
intergovernmental organizations or non-governmental organizations (art. 22, para. 2) in
order to meet the educational needs of unaccompanied and separated children.

(e) Right to an adequate standard of living (art. 27)

44. States should ensure that separated and unaccompanied children have a standard of
living adequate for their physical, mental, spiritual and moral development. As
provided in article 27, paragraph 2, of the Convention, States shall provide material
assistance and support programmes, particularly with regard to nutrition, clothing and
housing.

45. States shall, in particular where government capacity is limited, accept and facilitate
the assistance offered by UNICEF, UNESCO, UNHCR and other United Nations
agencies within their respective mandates, as well as, where appropriate, other competent
intergovernmental organizations or non-governmental organizations (art. 22, para. 2) in
order to secure an adequate standard of living for unaccompanied and separated children.

(f) Right to enjoy the highest attainable standard of health and facilities for the
treatment of illness and rehabilitation of health (arts. 23, 24 and 39)

46. When implementing the right to enjoy the highest attainable standard of health and
facilities for the treatment of illness and rehabilitation of health under article 24 of the
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Convention, States are obligated to ensure that unaccompanied and separated children
have the same access to health care as children who are...nationals...

47. In ensuring their access, States must assess and address the particular plight and
vulnerabilities of such children. They should, in particular, take into account the fact
that unaccompanied children have undergone separation from family members and have
also, to varying degrees, experienced loss, trauma, disruption and violence. Many such
children, in particular those who are refugees, have further experienced pervasive
violence and the stress associated with a country afflicted by war. This may have
created deep-rooted feelings of helplessness and undermined a child’s trust in others.
Moreover, girls are particularly susceptible to marginalization, poverty and suffering
during armed conflict, and many may have experienced gender-based violence in the
context of armed conflict. The profound trauma experienced by many affected children
calls for special sensitivity and attention in their care and rehabilitation.

48. The obligation under article 39 of the Convention sets out the duty of States to
provide rehabilitation services to children who have been victims of any form of abuse,
neglect, exploitation, torture, cruel, inhuman and degrading treatment or armed conflicts.

In order to facilitate such recovery and reintegration, culturally appropriate and
gender-sensitive mental health care should be developed and qualified psychosocial
counselling provided.

49. States shall, in particular where government capacity is limited, accept and facilitate
assistance offered by UNICEF, WHO, United Nations Joint Programme on HIV/AIDS
(UNAIDS), UNHCR and other agencies (art. 22, para. 2) within their respective
mandates, as well as, where appropriate, other competent intergovernmental
organizations or non-governmental organizations in order to meet the health and
health-care needs of unaccompanied and separated children.

(g) Prevention of trafficking and of sexual and other forms of exploitation, abuse and
violence (arts. 34, 35 and 36)

50. Unaccompanied or separated children in a country outside their country of origin
are particularly vulnerable to exploitation and abuse. Girls are at particular risk of being
trafficked, including for purposes of sexual exploitation.

51. Articles 34 to 36 of the Convention must be read in conjunction with special
protection and assistance obligations to be provided according to article 20 of the
Convention, in order to ensure that unaccompanied and separated children are shielded

from trafficking, and from sexual and other forms of exploitation, abuse and violence.

52. Trafficking of such a child, or “re-trafficking” in cases where a child was already a
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victim of trafficking, is one of many dangers faced by unaccompanied or separated
children. Trafficking in children is a threat to the fulfilment of their right to life,
survival and development (art. 6). In accordance with article 35 of the Convention,
States parties should take appropriate measures to prevent such trafficking. Necessary
measures include identifying unaccompanied and separated children; regularly inquiring
as to their whereabouts; and conducting information campaigns that are age-appropriate,
gender-sensitive and in a language and medium that is understandable to the child.
Adequate legislation should also be passed and effective mechanisms of enforcement be
established with respect to labour regulations and border crossing.

53. Risks are also great for a child who has already been a victim of trafficking,
resulting in the status of being unaccompanied or separated. Such children should not
be penalized and should receive assistance as victims of a serious human rights violation.

Some trafficked children may be eligible for refugee status under the 1951 Convention,
and States should ensure that separated and unaccompanied trafficked children who wish
to seek asylum or in relation to whom there is otherwise indication that international
protection needs exist, have access to asylum procedures. Children who are at risk of
being re-trafficked should not be returned to their country of origin unless it is in their
best interests and appropriate measures for their protection have been taken. States
should consider complementary forms of protection for trafficked children when return is
not in their best interests.

(h) Prevention of military recruitment and protection against effects of war (arts. 38
and 39)

Prevention of recruitment

54. State obligations deriving from article 38 of the Convention and from articles 3 and
4 of the Optional Protocol to the Convention on the Rights of the Child on the
involvement of children in armed conflict also apply to unaccompanied and separated
children. A State must take all necessary measures to prevent recruitment or use of such
children by any party to a conflict. This also applies to former child soldiers who have
defected from their units and who require protection against re-recruitment.

Care arrangements

55. Care arrangements for unaccompanied and separated children shall be made in a

manner which prevents their recruitment, re-recruitment or use by any party to a conflict.
Guardianships should not be given to individuals or organizations who are directly or

indirectly involved in a conflict.

Former child soldiers
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56. Child soldiers should be considered primarily as victims of armed conflict.
Former child soldiers, who often find themselves unaccompanied or separated at the
cessation of the conflict or following defection, shall be given all the necessary support
services to enable reintegration into normal life, including necessary psychosocial
counselling. Such children shall be identified and demobilized on a priority basis
during any identification and separation operation. Child soldiers, in particular, those
who are unaccompanied or separated, should not normally be interned, but rather, benefit
from special protection and assistance measures, in particular as regards their
demobilization and rehabilitation. Particular efforts must be made to provide support
and facilitate the reintegration of girls who have been associated with the military, either
as combatants or in any other capacity.

57. If, under certain circumstances, exceptional internment of a child soldier over the
age of 15 years is unavoidable and in compliance with international human rights and
humanitarian law, for example, where she or he poses a serious security threat, the
conditions of such internment should be in conformity with international standards,
including article 37 of the Convention and those pertaining to juvenile justice, and should
not preclude any tracing efforts and priority participation in rehabilitation programmes.

Non-refoulement

58. As underage recruitment and participation in hostilities entails a high risk of
irreparable harm involving fundamental human rights, including the right to life, State
obligations deriving from article 38 of the Convention, in conjunction with articles 3 and
4 of the Optional Protocol to the Convention on the Rights of the Child on the
involvement of children in armed conflict, entail extraterritorial effects and States shall
refrain from returning a child in any manner whatsoever to the borders of a State where
there is a real risk of underage recruitment or participation, directly or indirectly, in
hostilities.

Child-specific forms and manifestations of persecution 3/

59. Reminding States of the need for age and gender-sensitive asylum procedures and
an age and gender-sensitive interpretation of the refugee definition, the Committee
highlights that underage recruitment (including of girls for sexual services or forced
marriage with the military) and direct or indirect participation in hostilities constitutes a
serious human rights violation and thereby persecution, and should lead to the granting of
refugee status where the well-founded fear of such recruitment or participation in
hostilities is based on “reasons of race, religion, nationality, membership of a particular
social group or political opinion” (article 1A (2), 1951 Refugee Convention).
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Rehabilitation and recovery

60. States shall develop, where needed, in cooperation with international agencies and
NGOs, a comprehensive age-appropriate and gender-sensitive system of psychological
support and assistance for unaccompanied and separated children affected by armed
conflict.

(i) Prevention of deprivation of liberty and treatment in cases thereof

61. In application of article 37 of the Convention and the principle of the best interests
of the child, unaccompanied or separated children should not, as a general rule, be
detained. Detention cannot be justified solely on the basis of the child being
unaccompanied or separated, or on their migratory or residence status, or lack thereof.
Where detention is exceptionally justified for other reasons, it shall be conducted in
accordance with article 37, paragraph (b), of the Convention that requires detention to
conform to the law of the relevant country and only to be used as a measure of last resort
and for the shortest appropriate period of time. In consequence, all efforts, including
acceleration of relevant processes, should be made to allow for the immediate release of
unaccompanied or separated children from detention and their placement in other forms
of appropriate accommodation.

62. In addition to national requirements, international obligations constitute part of the
law governing detention. With regard to asylum-seeking, unaccompanied and separated
children, States must, in particular, respect their obligations deriving from article 31,
paragraph 1, of the 1951 Refugee Convention. States should further take into account
that illegal entry into or stay in a country by an unaccompanied or separated child may
also be justified according to general principles of law, where such entry or stay is the
only way of preventing a violation of the fundamental human rights of the child. More
generally, in developing policies on unaccompanied or separated children, including
those who are victims of trafficking and exploitation, States should ensure that such
children are not criminalized solely for reasons of illegal entry or presence in the country.

63. In the exceptional case of detention, conditions of detention must be governed by
the best interests of the child and pay full respect to article 37, paragraphs (a) and (c), of
the Convention and other international obligations. Special arrangements must be made
for living quarters that are suitable for children and that separate them from adults, unless
it is considered in the child’s best interests not to do so. Indeed, the underlying
approach to such a programme should be “care” and not “detention”. Facilities should
not be located in isolated areas where culturally appropriate community resources and
access to legal aid are unavailable. Children should have the opportunity to make
regular contact and receive visits from friends, relatives, religious, social and legal
counsel and their guardian. They should also be provided with the opportunity to
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receive all basic necessities as well as appropriate medical treatment and psychological
counselling where necessary. During their period in detention, children have the right
to education which ought, ideally, to take place outside the detention premises in order to
facilitate the continuance of their education upon release. They also have the right to
recreation and play as provided for in article 31 of the Convention. In order to
effectively secure the rights provided by article 37, paragraph (d), of the Convention,
unaccompanied or separated children deprived of their liberty shall be provided with
prompt and free access to legal and other appropriate assistance, including the
assignment of a legal representative.

VI. Access to the Asylum Procedure, Legal Safeguards and Rights in Asylum

(a) General

64. The obligation stemming from article 22 of the Convention to take “appropriate
measures” to ensure that a child, whether unaccompanied or accompanied, who is seeking
refugee status receives appropriate protection entails, inter alia, the responsibility to set
up a functioning asylum system and, in particular, to enact legislation addressing the
particular treatment of unaccompanied and separated children and to build capacities
necessary to realize this treatment in accordance with applicable rights codified in the
Convention and in other international human rights, refugee protection or humanitarian
instruments to which the State is a party. States facing resource constraints in staging
such capacity-building efforts are strongly encouraged to seek international assistance,
including that provided by UNHCR.

65. Taking into account the complementary nature of the obligations under article 22
and those deriving from international refugee law, as well as the desirability of
consolidated standards, States should apply international standards relating to refugees as
they progressively evolve when implementing article 22 of the Convention.

(b) Access to asylum procedures, regardless of age

66. Asylum-seeking children, including those who are unaccompanied or separated,
shall enjoy access to asylum procedures and other complementary mechanisms providing
international protection, irrespective of their age. In the case that facts become known
during the identification and registration process which indicate that the child may have a
well-founded fear or, even if unable to explicitly articulate a concrete fear, the child may
objectively be at risk of persecution for reasons of race, religion, nationality, membership
of a particular social group or political opinion, or otherwise be in need of international
protection, such a child should be referred to the asylum procedure and/or, where
relevant, to mechanisms providing complementary protection under international and
domestic law.
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67. Unaccompanied or separated children for whom there is no indication of being in
need of international protection should not automatically, or otherwise, be referred to
asylum procedures, but shall be protected pursuant to other relevant child protection
mechanisms such as those provided under youth welfare legislation.

(c) Procedural safeguards and support measures (art. 3, para. 3)

68. Appropriate measures required under article 22, paragraph 1, of the Convention
must take into account the particular vulnerabilities of unaccompanied and separated
children and the national legal framework and conditions. Such measures should be
guided by the considerations set out below.

69. An asylum-seeking child should be represented by an adult who is familiar with the
child’s background and who is competent and able to represent his or her best interests
(see section V (b), “Appointment of a guardian or adviser or legal representative”). The
unaccompanied or separated child should also, in all cases, be given access, free of
charge, to a qualified legal representative, including where the application for refugee
status is processed under the normal procedures for adults.

70. Refugee status applications filed by unaccompanied and separated children shall be
given priority and every effort should be made to render a decision promptly and fairly.

71.  Minimum procedural guarantees should include that the application will be
determined by a competent authority fully qualified in asylum and refugee matters.
Where the age and maturity of the child permits, the opportunity for a personal interview
with a qualified official should be granted before any final decision is made. Wherever
the child is unable to communicate directly with the qualified official in a common
language, the assistance of a qualified interpreter should be sought. Moreover, the child
should be given the “benefit of the doubt”, should there be credibility concerns relating to
his or her story as well as a possibility to appeal for a formal review of the decision.

72. The interviews should be conducted by representatives of the refugee determination
authority who will take into account the special situation of unaccompanied children in
order to carry out the refugee status assessment and apply an understanding of the history,
culture and background of the child. The assessment process should comprise a
case-by-case examination of the unique combination of factors presented by each child,
including the child’s personal, family and cultural background. The guardian and the
legal representative should be present during all interviews.

73. In cases of large-scale refugee movements where individual refugee status
determination is not possible, States may grant refugee status to all members of a group.
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In such circumstances, all unaccompanied or separated children are entitled to be granted
the same status as other members of the particular group.

(d) Child-sensitive assessment of protection needs, taking into account persecution of a
child-specific nature

74. When assessing refugee claims of unaccompanied or separated children, States
shall take into account the development of, and formative relationship between,
international human rights and refugee law, including positions developed by UNHCR in
exercising its supervisory functions under the 1951 Refugee Convention. In particular,
the refugee definition in that Convention must be interpreted in an age and
gender-sensitive manner, taking into account the particular motives for, and forms and
manifestations of, persecution experienced by children. Persecution of kin, underage
recruitment, trafficking of children for prostitution, and sexual exploitation or subjection
to female genital mutilation are some of the child-specific forms and manifestations of
persecution which may justify the granting of refugee status if such acts are related to one
of the 1951 Refugee Convention grounds. States should, therefore, give utmost
attention to such child-specific forms and manifestations of persecution as well as
gender-based violence in national refugee status-determination procedures.

75. Staff involved in status-determination procedures of children, in particular those
who are unaccompanied or separated, should receive training on adopting an application
of international and national refugee law that is child, cultural, and gender-sensitive. To
properly assess asylum claims of children, information on the situation of children,
including those belonging to minorities or marginalized groups, should be included in
government efforts to collect country-of-origin information.

(e) Full enjoyment of all international refugee and human rights by children granted
refugee status (art. 22)

76. Unaccompanied or separated children recognized as refugees and granted asylum
do not only enjoy rights under the 1951 Refugee Convention, but are also entitled to the
fullest extent to the enjoyment of all human rights granted to children in the territory or
subject to the jurisdiction of the State, including those rights which require a lawful stay
in the territory.

(f) Children to benefit from complementary forms of protection

77. In the case that the requirements for granting refugee status under the 1951 Refugee
Convention are not met, unaccompanied and separated children shall benefit from
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available forms of complementary protection to the extent determined by their protection
needs. The application of such complementary forms of protection does not obviate
States’ obligations to address the particular protection needs of the unaccompanied and
separated child. Therefore, children granted complementary forms of protection are
entitled, to the fullest extent, to the enjoyment of all human rights granted to children in
the territory or subject to the jurisdiction of the State, including those rights which
require a lawful stay in the territory.

78. In line with the generally applicable principles and, in particular, those relating to
the responsibilities of States with regard to unaccompanied or separated children finding
themselves in their territory, children who are neither granted refugee status nor
benefiting from complementary forms of protection, will still enjoy protection under all
norms of the Convention as long as they remain de facto within the States’ territories
and/or subject to its jurisdiction.

VII. Family Reunification, Return and other forms of Durable Solutions

(a) General

79. The ultimate aim in addressing the fate of unaccompanied or separated children is
to identify a durable solution that addresses all their protection needs, takes into account
the child’s view and, wherever possible, leads to overcoming the situation of a child
being unaccompanied or separated. Efforts to find durable solutions for unaccompanied
or separated children should be initiated and implemented without undue delay and,
wherever possible, immediately upon the assessment of a child being unaccompanied or
separated. Following a rights-based approach, the search for a durable solution
commences with analysing the possibility of family reunification.

80. Tracing is an essential component of any search for a durable solution and should
be prioritized except where the act of tracing, or the way in which tracing is conducted,
would be contrary to the best interests of the child or jeopardize fundamental rights of
those being traced. In any case, in conducting tracing activities, no reference should be
made to the status of the child as an asylum-seeker or refugee. Subject to all of these
conditions, such tracing efforts should also be continued during the asylum procedure.
For all children who remain in the territory of the host State, whether on the basis of
asylum, complementary forms of protection or due to other legal or factual obstacles to
removal, a durable solution must be sought.

(b) Family reunification

81. In order to pay full respect to the obligation of States under article 9 of the
Convention to ensure that a child shall not be separated from his or her parents against
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their will, all efforts should be made to return an unaccompanied or separated child to his
or her parents except where further separation is necessary for the best interests of the
child, taking full account of the right of the child to express his or her views (art. 12) (see
also section IV (e), “Right of the child to express his or her views freely”). While the
considerations explicitly listed in article 9, paragraph 1, sentence 2, namely, cases
involving abuse or neglect of the child by the parents, may prohibit reunification at any
location, other best-interests considerations can provide an obstacle to reunification at
specific locations only.

82. Family reunification in the country of origin is not in the best interests of the child
and should therefore not be pursued where there is a “reasonable risk” that such a return
would lead to the violation of fundamental human rights of the child. Such risk is
indisputably documented in the granting of refugee status or in a decision of the
competent authorities on the applicability of ron-refoulement obligations (including
those deriving from article 3 of the Convention against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment and articles 6 and 7 of the International Covenant
on Civil and Political Rights). Accordingly, the granting of refugee status constitutes a
legally binding obstacle to return to the country of origin and, consequently, to family
reunification therein. Where the circumstances in the country of origin contain
lower-level risks and there is concern, for example, of the child being affected by the
indiscriminate effects of generalized violence, such risks must be given full attention and
balanced against other rights-based considerations, including the consequences of further
separation. In this context, it must be recalled that the survival of the child is of
paramount importance and a precondition for the enjoyment of any other rights.

83. Whenever family reunification in the country of origin is not possible, irrespective
of whether this is due to legal obstacles to return or whether the best-interests-based
balancing test has decided against return, the obligations under articles 9 and 10 of the
Convention come into effect and should govern the host country’s decisions on family
reunification therein. In this context, States parties are particularly reminded that
“applications by a child or his or her parents to enter or leave a State party for the purpose
of family reunification shall be dealt with by States parties in a positive, humane and
expeditious manner” and “shall entail no adverse consequences for the applicants and for
the members of their family” (art. 10, para. 1). Countries of origin must respect “the
right of the child and his or her parents to leave any country, including their own, and to
enter their own country” (art. 10, para. 2).

(c) Return to the country of origin
84. Return to the country of origin is not an option if it would lead to a “reasonable

risk” that such return would result in the violation of fundamental human rights of the
child, and in particular, if the principle of non-refoulement applies. Return to the
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country of origin shall in principle only be arranged if such return is in the best interests
of the child. Such a determination shall, inter alia, take into account:

- The safety, security and other conditions, including socio-economic conditions,
awaiting the child upon return, including through home study, where appropriate,
conducted by social network organizations;

- The availability of care arrangements for that particular child;

- The views of the child expressed in exercise of his or her right to do so under
article 12 and those of the caretakers;

- The child’s level of integration in the host country and the duration of absence
from the home country;

- The child’s right “to preserve his or her identity, including nationality, name and
family relations” (art. 8); and

- The “desirability of continuity in a child’s upbringing and to the child’s ethnic,
religious, cultural and linguistic background” (art. 20).

85. In the absence of the availability of care provided by parents or members of the
extended family, return to the country of origin should, in principle, not take place
without advance secure and concrete arrangements of care and custodial responsibilities
upon return to the country of origin.

86. Exceptionally, a return to the home country may be arranged, after careful
balancing of the child’s best interests and other considerations, if the latter are
rights-based and override best interests of the child. Such may be the case in situations
in which the child constitutes a serious risk to the security of the State or to the society.
Non-rights-based arguments, such as those relating to general migration control, cannot
override best interests considerations.

87. In all cases return measures must be conducted in a safe, child-appropriate and
gender-sensitive manner.

88. Countries of origin are also reminded in this context of their obligations pursuant to
article 10 of the Convention and, in particular, to respect “the right of the child and his or

her parents to leave any country, including their own, and to enter their own country”.

(d) Local integration
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89. Local integration is the primary option if return to the country of origin is
impossible on either legal or factual grounds. Local integration must be based on a
secure legal status (including residence status) and be governed by the Convention rights
that are fully applicable to all children who remain in the country, irrespective of whether
this is due to their recognition as a refugee, other legal obstacles to return, or whether the
best-interests-based balancing test has decided against return.

90. Once it has been determined that a separated or unaccompanied child will remain in
the community, the relevant authorities should conduct an assessment of the child’s
situation and then, in consultation with the child and his or her guardian, determine the
appropriate long-term arrangements within the local community and other necessary
measures to facilitate such integration. The long-term placement should be decided in
the best interests of the child and, at this stage, institutional care should, wherever
possible, serve only as a last resort. The separated or unaccompanied child should have
the same access to rights (including to education, training, employment and health care)
as enjoyed by national children. In ensuring that these rights are fully enjoyed by the
unaccompanied or separated child, the host country may need to pay special attention to
the extra measures required to address the child’s vulnerable status, including, for
example, through extra language training.

(e) Intercountry adoption (art. 21)

91. States must have full respect for the preconditions provided under article 21 of the
Convention as well as other relevant international instruments, including in particular the
Hague Convention on Protection of Children and Cooperation in Respect of Intercountry
Adoption and its 1994 Recommendation Concerning the Application to Refugee and
other Internationally Displaced Children when considering the adoption of
unaccompanied and separated children. States should, in particular, observe the
following:

- Adoption of unaccompanied or separated children should only be considered once
it has been established that the child is in a position to be adopted. In practice,
this means, inter alia, that efforts with regard to tracing and family reunification
have failed, or that the parents have consented to the adoption. The consent of
parents and the consent of other persons, institutions and authorities that are
necessary for adoption must be free and informed. This supposes notably that
such consent has not been induced by payment or compensation of any kind and
has not been withdrawn;

- Unaccompanied or separated children must not be adopted in haste at the height
of an emergency;
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- Any adoption must be determined as being in the child’s best interests and carried
out in keeping with applicable national, international and customary law;

- The views of the child, depending upon his/her age and degree of maturity, should
be sought and taken into account in all adoption procedures. This requirement
implies that he/she has been counselled and duly informed of the consequences of
adoption and of his/her consent to adoption, where such consent is required.
Such consent must have been given freely and not induced by payment or
compensation of any kind;

- Priority must be given to adoption by relatives in their country of residence.
Where this is not an option, preference will be given to adoption within the
community from which the child came or at least within his or her own culture;

- Adoption should not be considered:

- Where there is reasonable hope of successful tracing and family
reunification is in the child’s best interests;

- If it is contrary to the expressed wishes of the child or the parents;

- Unless a reasonable time has passed during which all feasible steps to
trace the parents or other surviving family members has been carried out.
This period of time may vary with circumstances, in particular, those
relating to the ability to conduct proper tracing; however, the process of
tracing must be completed within a reasonable period of time;

- Adoption in a country of asylum should not be taken up when there is the
possibility of voluntary repatriation under conditions of safety and dignity in the
near future.

(f) Resettlement in a third country

92. Resettlement to a third country may offer a durable solution for an unaccompanied
or separated child who cannot return to the country of origin and for whom no durable
solution can be envisaged in the host country. The decision to resettle an
unaccompanied or separated child must be based on an updated, comprehensive and
thorough best-interests assessment, taking into account, in particular, ongoing
international and other protection needs. Resettlement is particularly called for if such
is the only means to effectively and sustainably protect a child against refoulement or
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against persecution or other serious human rights violations in the country of stay.
Resettlement is also in the best interests of the unaccompanied or separated child if it
serves family reunification in the resettlement country.

93. The best-interests assessment determination, prior to a decision to resettle, needs
also to take into account other factors, such as: the envisaged duration of legal or other
obstacles to a child’s return to his or her home country; the child’s right to preserve his or
her identity, including nationality and name (art. 8); the child’s age, sex, emotional state,
educational and family background; continuity/discontinuity of care in the host country;
the desirability of continuity in a child’s upbringing and to the child’s ethnic, religious,
cultural and linguistic background (art. 20); the right of the child to preserve his or her
family relations (art. 8) and related short, medium and long-term possibilities of family
reunion either in the home, host, or resettlement country. Unaccompanied or separated
children should never be resettled to a third country if this would undermine or seriously
hamper future reunion with their family.

94. States are encouraged to provide resettlement opportunities in order to meet all the
resettlement needs related to unaccompanied and separated children.

VIII. Training, Data and Statistics

(a) Training of personnel dealing with unaccompanied and separated children

95. Particular attention should be paid to the training of officials working with
separated and unaccompanied children and dealing with their cases. Specialized
training is equally important for legal representatives, guardians, interpreters and others
dealing with separated and unaccompanied children.

96. Such training should be specifically tailored to the needs and rights of the groups
concerned. Nevertheless, certain key elements should be included in all training
programmes, including:

- Principles and provisions of the Convention,;

- Knowledge of the country of origin of separated and unaccompanied children;

- Appropriate interview techniques;

- Child development and psychology; and

- Cultural sensitivity and intercultural communication.
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97. Initial training programmes should also be followed up regularly, including through
on-the-job learning and professional networks.

(b) Data and statistics on separated and unaccompanied children

98. It is the experience of the Committee that data and statistics collected with regard to
unaccompanied and separated children tends to be limited to the number of arrivals
and/or number of requests for asylum. This data is insufficient for a detailed analysis of
the implementation of the rights of such children. Furthermore, data and statistics are
often collected by a variety of different ministries or agencies, which can impede further
analysis and presents potential concerns with regard to confidentiality and a child’s right
to privacy.

99. Accordingly, the development of a detailed and integrated system of data collection
on unaccompanied and separated children is a prerequisite for the development of
effective policies for the implementation of the rights of such children.

100. Data collected within such a system should ideally include but not be limited to:
basic biographical data on each child (including age, sex, country of origin and
nationality, ethnic group); total number of unaccompanied and separated children
attempting to enter the country and the number that have been refused entry; number of
requests for asylum; number of legal representatives and guardians assigned to such
children; legal and immigration status (i.e. asylum-seeker, refugee, temporary resident
permit); living arrangements (i.e. in institutions, with families or living independently);
enrolment in school or vocational training; family reunifications; and numbers returned
to their country of origin. In addition, States parties should consider collecting
qualitative data that would allow them to analyse issues that remain insufficiently
addressed, such as for instance, disappearances of unaccompanied and separated children
and the impact of trafficking.

Notes

1/ These Guiding Principles are jointly endorsed by the International Committee of the
Red Cross, the International Rescue Committee, Save the Children/UK, UNICEF,
UNHCR, and World Vision International. They are intended to guide the work of all
members of the Inter-Agency Standing Committee with respect to unaccompanied and
separated children.

2/ Vienna Declaration and Programme of Action (A/CONF.157/23) adopted by the
World Conference on Human Rights, held in Vienna, 14-25 June 1993.

3/ On child-specific forms and manifestations of persecution more generally, see
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section VI (d) on “Child-sensitive assessment of protection needs, taking into account
persecution of a child-specific nature”.

ICCPR General Comment 28 (Sixty-eighth session, 2000): Article 3: Equality of Rights
Between Men and Women, A/55/40 vol. 1 (2000) 133 at paras. 11 and 28. For text of
General Comment, see EQUALITY AND DISCRIMINATION - GENDER
DISCRIMINATION - General.

CEDAW General Recommendation 21 (Thirteenth session): Equality in Marriage and
Family Relations, A/49/38 vol. 1 (1994) 1 at paras. 21-23 and 41-50. For text of
General Recommendation, see EQUALITY AND DISCRIMINATION - FAMILY.

CRC General Comment 4 (Thirty-third session, 2003): Adolescent Health and
Development in the Context of the Convention on the Rights of the Child, A/59/41 (2004)
102 at paras. 1, 6, 12 and 14. For text of General Comment, sce CHILDREN’S
RIGHTS - HEALTH.
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