EFFECTIVE REMEDIES - GENERAL

II. GENERAL COMMENTS AND RECOMMENDATIONS

J CERD General Recommendation XXV (Fifty-sixth session, 2000): Gender-Related
Dimensions of Racial Discrimination, A/55/18 (2000) 152 at para. 2.

2. Certain forms of racial discrimination may be directed towards women specifically
because of their gender, such as sexual violence committed against women members of
particular racial or ethnic groups in detention or during armed conflict; the coerced
sterilization of indigenous women; abuse of women workers in the informal sector or
domestic workers employed abroad by their employers. Racial discrimination may have
consequences that affect primarily or only women, such as pregnancy resulting from
racial bias-motivated rape; in some societies women victims of such rape may also be
ostracized. Women may also be further hindered by a lack of access to remedies and
complaint mechanisms for racial discrimination because of gender-related impediments,
such as gender bias in the legal system and discrimination against women in private
spheres of life.

. CERD General Recommendation XXVI (Fifty-sixth session, 2000): Article 6 of the
Convention, A/55/18 (2000) 153.

1. The Committee on the Elimination of Racial Discrimination believes that the degree
to which acts of racial discrimination and racial insults damage the injured party's
perception of his/her own worth and reputation is often underestimated.

2. The Committee notifies States parties that, in its opinion, the right to seek just and
adequate reparation or satisfaction for any damage suffered as a result of such
discrimination, which is embodied in article 6 of the Convention, is not necessarily
secured solely by the punishment of the perpetrator of the discrimination; at the same
time, the courts and other competent authorities should consider awarding financial
compensation for damage, material or moral, suffered by a victim, whenever appropriate.

. ICCPR General Comment 29 (Seventy-second session, 2001): Derogations from
provisions of the Covenant during a state of emergency, A/56/40, vol. 1 (2001) 202 at
para. 14.

14. Article 2, paragraph 3, of the Covenant requires a State party to the Covenant to
provide remedies for any violation of the provisions of the Covenant. This clause is not
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mentioned in the list of non-derogable provisions in article 4, paragraph 2, but it
constitutes a treaty obligation inherent in the Covenant as a whole. Even if a State party,
during a state of emergency, and to the extent that such measures are strictly required by
the exigencies of the situation, may introduce adjustments to the practical functioning of
their procedures governing judicial or other remedies, the State party must comply with
the fundamental obligation, under article 2, paragraph 3, of the Covenant, to provide a
remedy that is effective.

ICESCR General Comment 1 (Third session, 1989): Reporting by States Parties,
E/1989/22 (1989) 87 at paras. 4 and 6-8.

4. While monitoring is designed to give a detailed overview of the existing situation,
the principal value of such an overview is to provide the basis for the elaboration of
clearly stated and carefully targeted policies, including the establishment of priorities
which reflect the provisions of the Covenant. Therefore, a third objective of the
reporting process is to enable the Government to demonstrate that such principled
policy-making has in fact been undertaken. While the Covenant makes this obligation
explicit only in article 14 in cases where "compulsory primary education, free of charge"
has not yet been secured for all, a comparable obligation "to work out and adopt a
detailed plan of action for the progressive implementation" of each of the rights
contained in the Covenant is clearly implied by the obligation in article 2, paragraph 1 "to
take steps...by all appropriate means...".

6. A fifth objective is to provide a basis on which the State party itself, as well as the
Committee, can effectively evaluate the extent to which progress has been made towards
the realization of the obligations contained in the Covenant. For this purpose, it may be
useful for States to identify specific benchmarks or goals against which their performance
in a given area can be assessed. Thus, for example, it is generally agreed that it is
important to set specific goals with respect to the reduction of infant mortality, the extent
of vaccination of children, the intake of calories per person, the number of persons per
health-care provider, etc. In many of these areas, global benchmarks are of limited use,
whereas national or other more specific benchmarks can provide an extremely valuable
indication of progress.

7. In this regard, the Committee wishes to note that the Covenant attaches particular
importance to the concept of "progressive realization" of the relevant rights and, for that
reason, the Committee urges States parties to include in their periodic reports information
which shows the progress over time, with respect to the effective realization of the
relevant rights. By the same token, it is clear that qualitative, as well as quantitative,
data are required in order for an adequate assessment of the situation to be made.
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8. A sixth objective is to enable the State party itself to develop a better understanding
of the problems and shortcomings encountered in efforts to realize progressively the full
range of economic, social and cultural rights. For this reason, it is essential that States
parties report in detail on the "factors and difficulties" inhibiting such realization. This
process of identification and recognition of the relevant difficulties then provides the
framework within which more appropriate policies can be devised.

ICESCR General Comment 3 (Fifth session, 1990): Article 2: The Nature of States
Parties Obligations, E/1991/23 (1990) 83 at paras. 1-14.

1. Article 2 is of particular importance to a full understanding of the Covenant and must
be seen as having a dynamic relationship with all of the other provisions of the Covenant.

It describes the nature of the general legal obligations undertaken by States parties to
the Covenant. Those obligations include both what may be termed (following the work
of the International Law Commission) obligations of conduct and obligations of result.
While great emphasis has sometimes been placed on the difference between the
formulations used in this provision and that contained in the equivalent article 2 of the
International Covenant on Civil and Political Rights, it is not always recognised that
there are also significant similarities. In particular, while the Covenant provides for
progressive realization and acknowledges the constraints due to the limits of available
resources, it also imposes various obligations which are of immediate effect. Of these,
two are of particular importance in understanding the precise nature of States parties
obligations. One of these, which is dealt with in a separate General Comment, and
which is to be considered by the Committee at its sixth session, is the "undertaking to
guarantee" that relevant rights "will be exercised without discrimination...”.

2. The other is the undertaking in article 2 (1) "to take steps", which in itself, is not
qualified or limited by other considerations. The full meaning of the phrase can also be
gauged by noting some of the different language versions. In English the undertaking is
"to take steps", in French it is "to act" ("s'engage a agir") and in Spanish it is "to adopt
measures" ("a adoptar medidas"). Thus while the full realization of the relevant rights
may be achieved progressively, steps towards that goal must be taken within a reasonably
short time after the Covenant's entry into force for the States concerned. Such steps
should be deliberate, concrete and targeted as clearly as possible towards meeting the
obligations recognized in the Covenant.

3. The means which should be used in order to satisfy the obligation to take steps are
stated in article 2 (1) to be "all appropriate means, including particularly the adoption of
legislative measures". The Committee recognizes that in many instances legislation is
highly desirable and in some cases may even be indispensable. For example, it may be
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difficult to combat discrimination effectively in the absence of a sound legislative
foundation for the necessary measures. In fields such as health, the protection of
children and mothers, and education, as well as in respect of the matters dealt with in
articles 6 to 9, legislation may also be an indispensable element for many purposes.

4. The Committee notes that States parties have generally been conscientious in
detailing at least some of the legislative measures that they have taken in this regard. It
wishes to emphasize, however, that the adoption of legislative measures, as specifically
foreseen by the Covenant, is by no means exhaustive of the obligations of States parties.
Rather, the phrase "by all appropriate means" must be given its full and natural meaning.

While each State party must decide for itself which means are the most appropriate
under the circumstances with respect to each of the rights, the "appropriateness" of the
means chosen will not always be self-evident. It is therefore desirable that States
parties' reports should indicate not only the measures that have been taken but also the
basis on which they are considered to be the most "appropriate" under the circumstances.

However, the ultimate determination as to whether all appropriate measures have been
taken remains one for the Committee to make.

5. Among the measures which might be considered appropriate, in addition to legislation,
is the provision of judicial remedies with respect to rights which may, in accordance with
the national legal system, be considered justiciable. The Committee notes, for example,
that the enjoyment of the rights recognized, without discrimination, will often be
appropriately promoted, in part, through the provision of judicial or other effective
remedies. Indeed, those States parties which are also parties to the International
Covenant on Civil and Political Rights are already obligated (by virtue of arts. 2 (paras. 1
and 3), 3 and 26) of that Covenant to ensure that any person whose rights or freedoms
(including the right to equality and non-discrimination) recognized in that Covenant are
violated, "shall have an effective remedy" (art. 2 (3) (a)). In addition, there are a
number of other provisions in the International Covenant on Economic, Social and
Cultural Rights, including articles 3, 7 (a) (i), 8, 10 (3), 13 (2) (a), (3) and (4) and 15 (3)
which would seem to be capable of immediate application by judicial and other organs in
many national legal systems. Any suggestion that the provisions indicated are
inherently non-self-executing would seem to be difficult to sustain.

6. Where specific policies aimed directly at the realization of the rights recognized in
the Covenant have been adopted in legislative form, the Committee would wish to be
informed, inter alia, as to whether such laws create any right of action on behalf of
individuals or groups who feel that their rights are not being fully realized. In cases
where constitutional recognition has been accorded to specific economic, social and
cultural rights, or where the provisions of the Covenant have been incorporated directly
into national law, the Committee would wish to receive information as to the extent to
which these rights are considered to be justiciable (i.e. able to be invoked before the
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courts). The Committee would also wish to receive specific information as to any
instances in which existing constitutional provisions relating to economic, social and
cultural rights have been weakened or significantly changed.

7. Other measures which may also be considered "appropriate" for the purposes of
article 2 (1) include, but are not limited to, administrative, financial, educational and
social measures.

8. The Committee notes that the undertaking "to take steps...by all appropriate means
including particularly the adoption of legislative measures" neither requires nor precludes
any particular form of government or economic system being used as the vehicle for the
steps in question, provided only that it is democratic and that all human rights are thereby
respected. Thus, in terms of political and economic systems the Covenant is neutral and
its principles cannot accurately be described as being predicated exclusively upon the
need for, or the desirability of a socialist or a capitalist system, or a mixed, centrally
planned, or laissez-faire economy, or upon any other particular approach. In this regard,
the Committee reaffirms that the rights recognized in the Covenant are susceptible of
realization within the context of a wide variety of economic and political systems,
provided only that the interdependence and indivisibility of the two sets of human rights,
as affirmed inter alia in the preamble to the Covenant, is recognized and reflected in the
system in question. The Committee also notes the relevance in this regard of other
human rights and in particular the right to development.

9. The principal obligation of result reflected in article 2 (1) is to take steps "with a
view to achieving progressively the full realization of the rights recognized" in the
Covenant. The term "progressive realization" is often used to describe the intent of this
phrase. The concept of progressive realization constitutes a recognition of the fact that
full realization of all economic, social and cultural rights will generally not be able to be
achieved in a short period of time. In this sense the obligation differs significantly from
that contained in article 2 of the International Covenant on Civil and Political Rights
which embodies an immediate obligation to respect and ensure all of the relevant rights.
Nevertheless, the fact that realization over time, or in other words progressively, is
foreseen under the Covenant should not be misinterpreted as depriving the obligation of
all meaningful content. It is on the one hand a necessary flexibility device, reflecting
the realities of the real world and the difficulties involved for any country in ensuring full
realization of economic, social and cultural rights. On the other hand, the phrase must
be read in the light of the overall objective, indeed the raison d'étre, of the Covenant
which is to establish clear obligations for States parties in respect of the full realization of
the rights in question. It thus imposes an obligation to move as expeditiously and
effectively as possible towards that goal. Moreover, any deliberately retrogressive
measures in that regard would require the most careful consideration and would need to
be fully justified by reference to the totality of the rights provided for in the Covenant
and in the context of the full use of the maximum available resources.
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10. On the basis of the extensive experience gained by the Committee, as well as by the
body that preceded it, over a period of more than a decade of examining States parties'
reports the Committee is of the view that a minimum core obligation to ensure the
satisfaction of, at the very least, minimum essential levels of each of the rights is
incumbent upon every State party. Thus, for example, a State party in which any
significant number of individuals is deprived of essential foodstuffs, of essential primary
health care, of basic shelter and housing, or of the most basic forms of education is,
prima facie, failing to discharge its obligations under the Covenant. If the Covenant
were to be read in such a way as not to establish such a minimum core obligation, it
would be largely deprived of its raison d'étre. By the same token, it must be noted that
any assessment as to whether a State has discharged its minimum core obligation must
also take account of resource constraints applying within the country concerned. Article
2 (1) obligates each State party to take the necessary steps "to the maximum of its
available resources". In order for a State party to be able to attribute its failure to meet
at least its minimum core obligations to a lack of available resources it must demonstrate
that every effort has been made to use all resources that are at its disposition in an effort
to satisfy, as a matter of priority, those minimum obligations.

11. The Committee wishes to emphasize, however, that even where the available
resources are demonstrably inadequate, the obligation remains for a State party to strive
to ensure the widest possible enjoyment of the relevant rights under the prevailing
circumstances. Moreover, the obligations to monitor the extent of the realization, or more
especially of the non-realization, of economic, social and cultural rights, and to devise
strategies and programmes for their promotion, are not in any way eliminated as a result
of resource constraints. The Committee has already dealt with these issues in its
General Comment 1 (1989).

12.  Similarly, the Committee underlines the fact that even in times of severe resources
constraints whether caused by a process of adjustment, of economic recession, or by
other factors the vulnerable members of society can and indeed must be protected by the
adoption of relatively low-cost targeted programmes. In support of this approach the
Committee takes note of the analysis prepared by UNICEF entitled "Adjustment with a
human face: protecting the vulnerable and promoting growth, 1/ the analysis by UNDP in
its Human Development Report 1990 2/ and the analysis by the World Bank in the World
Development Report 1990. 3/

13. A final element of article 2 (1), to which attention must be drawn, is that the
undertaking given by all States parties is "to take steps, individually and through
international assistance and co-operation, especially economic and technical...". The
Committee notes that the phrase "to the maximum of its available resources" was
intended by the drafters of the Covenant to refer to both the resources existing within a
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State and those available from the international community through international
co-operation and assistance. Moreover, the essential role of such co-operation in
facilitating the full realization of the relevant rights is further underlined by the specific
provisions contained in articles 11, 15, 22 and 23. With respect to article 22 the
Committee has already drawn attention, in General Comment 2 (1990), to some of the
opportunities and responsibilities that exist in relation to international co-operation.
Article 23 also specifically identifies "the furnishing of technical assistance" as well as
other activities, as being among the means of "international action for the achievement of
the rights recognized...".

14. The Committee wishes to emphasize that in accordance with Articles 55 and 56 of
the Charter of the United Nations, with well-established principles of international law,
and with the provisions of the Covenant itself, international co-operation for development
and thus for the realization of economic, social and cultural rights is an obligation of all
States. It is particularly incumbent upon those States which are in a position to assist
others in this regard. The Committee notes in particular the importance of the
Declaration on the Right to Development adopted by the General Assembly in its
resolution 41/128 of 4 December 1986 and the need for States parties to take full account
of all of the principles recognized therein. It emphasizes that, in the absence of an
active programme of international assistance and co-operation on the part of all those
States that are in a position to undertake one, the full realization of economic, social and
cultural rights will remain an unfulfilled aspiration in many countries. In this respect,
the Committee also recalls the terms of its General Comment 2 (1990).

Notes
1/ G.A. Cornia, R. Jolly and F. Stewart, eds., Oxford, Clarendon Press, 1987.
2/ Oxford, Oxford University Press, 1990.

3/ Oxford, Oxford University Press, 1990.

ICESCR General Comment 4 (Sixth session, 1991): Article 11(1): The Right to Adequate
Housing, E/1992/23 (1991) 114 at para. 17.

17. The Committee views many component elements of the right to adequate housing
as being at least consistent with the provision of domestic legal remedies. Depending
on the legal system, such areas might include, but are not limited to: (a) legal appeals
aimed at preventing planned evictions or demolitions through the issuance of
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court-ordered injunctions; (b) legal procedures seeking compensation following an illegal
eviction; (c) complaints against illegal actions carried out or supported by landlords
(whether public or private) in relation to rent levels, dwelling maintenance, and racial or
other forms of discrimination; (d) allegations of any form of discrimination in the
allocation and availability of access to housing; and (e¢) complaints against landlords
concerning unhealthy or inadequate housing conditions. In some legal systems it would
also be appropriate to explore the possibility of facilitating class action suits in situations
involving significantly increased levels of homelessness.

ICESCR General Comment 9 (Nineteenth session, 1998): The Domestic Application of
the Covenant, E/1999/22 (1998) 117 at paras. 1-15.

A. The duty to give effect to the Covenant in the domestic legal order

1. ..The central obligation in relation to the Covenant is for States parties to give effect
to the rights recognized therein. By requiring Governments to do so "by all appropriate
means", the Covenant adopts a broad and flexible approach which enables the
particularities of the legal and administrative systems of each State, as well as other
relevant considerations, to be taken into account.

2. But this flexibility coexists with the obligation upon each State party to use all the
means at its disposal to give effect to the rights recognized in the Covenant. In this
respect, the fundamental requirements of international human rights law must be borned
in mind. Thus the Covenant norms must be recognized in appropriate ways within the
domestic legal order, appropriate means of redress, or remedies, must be available to any
aggrieved individual or group, and appropriate means of ensuring governmental
accountability must be put in place.

3. Questions relating to the domestic application of the Covenant must be considered in
the light of two principles of international law. The first, as reflected in article 27 of the
Vienna Convention on the Law of Treaties b/ is that "[A] party may not invoke the
provisions of its internal law as justification for its failure to perform a treaty". In other
words, States should modify the domestic legal order as necessary in order to give effect
to their treaty obligations. The second principle is reflected in article 8 of the Universal
Declaration of Human Rights, according to which "Everyone has the right to an effective
remedy by the competent national tribunals for acts violating the fundamental rights
granted him by the constitution or by law." The International Covenant on Economic,
Social and Cultural Rights contains no direct counterpart to article 2, paragraph 3 (b) of
the International Covenant on Civil and Political Rights, which obligates States parties to,
inter alia, "develop the possibilities of judicial remedy". Nevertheless, a State party
seeking to justify its failure to provide any domestic legal remedies for violations of



EFFECTIVE REMEDIES - GENERAL

economic, social and cultural rights would need to show either that such remedies are not
"appropriate means" within the terms of article 2, paragraph 1 of the International
Covenant on Economic, Social and Cultural Rights or that, in view of the other means
used, they are unnecessary. It will be difficult to show this and the Committee
considers that, in many cases, the other means used could be rendered ineffective if they
are not reinforced or complemented by judicial remedies.

B. The status of the Covenant in the domestic legal order

4. In general, legally binding international human rights standards should operate
directly and immediately within the domestic legal system of each State party, thereby
enabling individuals to seek enforcement of their rights before national courts and
tribunals. The rule requiring the exhaustion of domestic remedies reinforces the
primacy of national remedies in this respect. The existence and further development of
international procedures for the pursuit of individual claims is important, but such
procedures are ultimately only supplementary to effective national remedies.

5. The Covenant does not stipulate the specific means by which it is to be implemented
in the national legal order. And there is no provision obligating its comprehensive
incorporation or requiring it to be accorded any specific type of status in national law.
Although the precise method by which Covenant rights are given effect in national law is
a matter for each State party to decide, the means used should be appropriate in the sense
of producing results which are consistent with the full discharge of its obligations by the
State party. The means chosen are also subject to review as part of the Committee's
examination of the State party's compliance with its obligations under the Covenant.

6. An analysis of State practice with respect to the Covenant shows that States have
used a variety of approaches. Some States have failed to do anything specific at all.
Of those that have taken measures, some States have transformed the Covenant into
domestic law by supplementing or amending existing legislation, without invoking the
specific terms of the Covenant. Others have adopted or incorporated it into domestic
law, so that its terms are retained intact and given formal validity in the national legal
order. This has often been done by means of constitutional provisions according
priority to the provisions of international human rights treaties over any inconsistent
domestic laws. The approach of States to the Covenant depends significantly upon the
approach adopted to treaties in general in the domestic legal order.

7. But whatever the preferred methodology, several principles follow from the duty to
give effect to the Covenant and must therefore be respected. First, the means of
implementation chosen must be adequate to ensure fulfilment of the obligations under the
Covenant. The need to ensure justiciability (see para. 10 below) is relevant when
determining the best way to give domestic legal effect to the Covenant rights. Second,
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account should be taken of the means which have proved to be most effective in the
country concerned in ensuring the protection of other human rights. Where the means
used to give effect to the International Covenant on Economic, Social and Cultural Rights
differ significantly from those used in relation to other human rights treaties, there should
be a compelling justification for this, taking account of the fact that the formulations used
in the Covenant are, to a considerable extent, comparable to those used in treaties dealing
with civil and political rights.

8. Third, while the Covenant does not formally oblige States to incorporate its
provisions in domestic law, such an approach is desirable. Direct incorporation avoids
problems that might arise in the translation of treaty obligations into national law, and
provides a basis for the direct invocation of the Covenant rights by individuals in national
courts. For these reasons, the Committee strongly encourages formal adoption or
incorporation of the Covenant in national law.

C. The role of legal remedies

Legal or judicial remedies?

9. The right to an effective remedy need not be interpreted as always requiring a
judicial remedy. Administrative remedies will, in many cases, be adequate and those
living within the jurisdiction of a State party have a legitimate expectation, based on the
principle of good faith, that all administrative authorities will take account of the
requirements of the Covenant in their decision-making. Any such administrative
remedies should be accessible, affordable, timely and effective. An ultimate right of
judicial appeal from administrative procedures of this type would also often be
appropriate. By the same token, there are some obligations, such as (but by no means
limited to) those concerning non-discrimination, ¢/ in relation to which the provision of
some form of judicial remedy would seem indispensable in order to satisfy the
requirements of the Covenant. In other words, whenever a Covenant right cannot be
made fully effective without some role for the judiciary, judicial remedies are necessary.

Justiciability

10. In relation to civil and political rights, it is generally taken for granted that judicial
remedies for violations are essential. Regrettably, the contrary assumption is too often
made in relation to economic, social and cultural rights. This discrepancy is not
warranted either by the nature of the rights or by the relevant Covenant provisions. The
Committee has already made clear that it considers many of the provisions in the
Covenant to be capable of immediate implementation. Thus, in General Comment No.
3 it cited, by way of example, articles 3; 7, paragraph (a)(i); 8; 10, paragraph 3; 13,
paragraph 2(a); 13, paragraph 3; 13, paragraph 4; and 15, paragraph 3. It is important in

10
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this regard to distinguish between justiciability (which refers to those matters which are
appropriately resolved by the courts) and norms which are self-executing (capable of
being applied by courts without further elaboration). While the general approach of
each legal system needs to be taken into account, there is no Covenant right which could
not, in the great majority of systems, be considered to possess at least some significant
justiciable dimensions. It is sometimes suggested that matters involving the allocation
of resources should be left to the political authorities rather than the courts. While the
respective competences of the various branches of government must be respected, it is
appropriate to acknowledge that courts are generally already involved in a considerable
range of matters which have important resource implications. The adoption of a rigid
classification of economic, social and cultural rights which puts them, by definition,
beyond the reach of the courts would thus be arbitrary and incompatible with the
principle that the two sets of human rights are indivisible and interdependent. It would
also drastically curtail the capacity of the courts to protect the rights of the most
vulnerable and disadvantaged groups in society.

Self-executing

11. The Covenant does not negate the possibility that the rights it contains may be
considered self-executing in systems where that option is provided for. Indeed, when it
was being drafted, attempts to include a specific provision in the Covenant to the effect
that it be considered "non-self-executing" were strongly rejected. In most States, the
determination of whether or not a treaty provision is self-executing will be a matter for
the courts, not the executive or the legislature. In order to perform that function
effectively, the relevant courts and tribunals must be made aware of the nature and
implications of the Covenant and of the important role of judicial remedies in its
implementation.  Thus, for example, when Governments are involved in court
proceedings, they should promote interpretations of domestic laws which give effect to
their Covenant obligations. Similarly, judicial training should take full account of the
justiciability of the Covenant. It is especially important to avoid any a priori
assumption that the norms should be considered to be non-self-executing. In fact, many
of them are stated in terms which are at least as clear and specific as those in other human
rights treaties, the provisions of which are regularly deemed by courts to be
self-executing.

D. The treatment of the Covenant in domestic courts

12. In the Committee's guidelines for States' reports, States are requested to provide
information as to whether the provisions of the Covenant "can be invoked before, and
directly enforced by, the Courts, other tribunals or administrative authorities". d/  Some
States have provided such information, but greater importance should be attached to this
element in future reports. In particular, the Committee requests that States parties

11
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provide details of any significant jurisprudence from their domestic courts that makes use
of the provisions of the Covenant.

13.  On the basis of available information, it is clear that State practice is mixed. The
Committee notes that some courts have applied the provisions of the Covenant either
directly or as interpretive standards. Other courts are willing to acknowledge, in
principle, the relevance of the Covenant for interpreting domestic law, but in practice, the
impact of the Covenant on the reasoning or outcome of cases is very limited. Still other
courts have refused to give any degree of legal effect to the Covenant in cases in which
individuals have sought to rely on it. There remains extensive scope for the courts in
most countries to place greater reliance upon the Covenant.

14. Within the limits of the appropriate exercise of their functions of judicial review,
courts should take account of Covenant rights where this is necessary to ensure that the
State's conduct is consistent with its obligations under the Covenant. Neglect by the
courts of this responsibility is incompatible with the principle of the rule of law, which
must always be taken to include respect for international human rights obligations.

15. It is generally accepted that domestic law should be interpreted as far as possible in
a way which conforms to a State's international legal obligations. Thus, when a
domestic decision maker is faced with a choice between an interpretation of domestic law
that would place the state in breach of the Covenant and one that would enable the State
to comply with the Covenant, international law requires the choice of the latter.
Guarantees of equality and non-discrimination should be interpreted, to the greatest
extent possible, in ways which facilitate the full protection of economic, social and
cultural rights.

Notes
b/ United Nations, Treaty Series, vol. 1155, page 331.

¢/ Pursuant to article 2, paragraph 2, of the Covenant, States “undertake to guarantee”
that rights are exercised “without discrimination of any kind”.

d/ See E/1991/23, annex IV, chapter A, paragraph 1(d)(iv).

CRC General Comment 1 (Twenty-sixth session, 2001): Article 29 (1): The Aims of
Education, CRC/C/103 (2001) 150 at para. 25.

12
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25. States parties should also consider establishing a review procedure which responds
to complaints that existing policies or practices are not consistent with article 29 (1).
Such review procedures need not necessarily entail the creation of new legal,
administrative, or educational bodies. They might also be entrusted to national human
rights institutions or to existing administrative bodies. The Committee requests each
State party when reporting on this article to identify the genuine possibilities that exist at
the national or local level to obtain a review of existing approaches which are claimed to
be incompatible with the Convention. Information should be provided as to how such
reviews can be initiated and how many such review procedures have been undertaken
within the reporting period.

CERD General Recommendation XXVII (Fifty-seventh session, 2000): Discrimination
Against Roma, A/55/18 (2000) 154 at paras. 7 and 12. For text of General
Recommendation, see EQUALITY AND DISCRIMINATION - RACIAL
DISCRIMINATION.

CERD General Recommendation XXVIII (Sixtieth session, 2002): On the Follow-up to
the World Conference against Racism, Racial Discrimination, Xenophobia and Related
Intolerance, A/57/18 (2002) 109. For text of General Recommendation, see
EQUALITY AND DISCRIMINATION - RACIAL DISCRIMINATION.

CERD General Recommendation XXIX (Sixty-first session, 2002): On Article 1,
Paragraph 1, of the Convention (Descent), A/57/18 (2002) 111 at paras. b-h and u-w. For
text of General Recommendation, sce EQUALITY AND DISCRIMINATION -
RACIAL DISCRIMINATION.

CERD General Recommendation XXX (Sixty-fifth session, 2004): Discrimination
Against Non-Citizens, A/59/18 (2004) 93 at paras. 18, 22-25 and 34. For text of
General Recommendation, see ALIENS - GENERAL.

CERD General recommendation XXXI (Sixty-seventh session, 2005): The Prevention of
Racial Discrimination in the Administration and Functioning of the Criminal Justice
System, A/60/18 (2005) 98 at preamble and paras. 1, 4-17, 19, 38 and 39. For text of
General Recommendation, sece EQUALITY AND DISCRIMINATION - RACIAL
DISCRIMINATION.
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EFFECTIVE REMEDIES - GENERAL

ICCPR General Comment 7 (Sixteenth session, 1982): Article 7: Torture or Cruel,
Inhuman or Degrading Treatment or Punishment, A/37/40 (1982) 94 at para. 1. For text
of General Comment, sse TORTURE AND OTHER CRUEL, INHUMAN OR
DEGRADING TREATMENT OR PUNISHMENT.

ICCPR General Comment 8 (Sixteenth session, 1982): Article 9: Right to Liberty and
Security of Persons, A/37/40 (1982) 95 at paras. 1 and 4. For text of General Comment,
see LIBERTY AND SECURITY OF THE PERSON.

ICCPR General Comment 20 (Forty-fourth session, 1992): Article 7: Replaces General
Comment 7 Concerning Prohibition of Torture and Cruel Treatment or Punishment,
A/47/40 (1992) 193 at paras. 14 and 15. For text of General Comment, See TORTURE
AND OTHER CRUEL, INHUMAN OR DEGRADING TREATMENT OR
PUNISHMENT.

ICCPR General Comment 24 (Fifty-second session, 1994): Issues Relating to
Reservations Made upon Ratification or Accession to the Covenant or the Optional
Protocols Thereto, or in Relation to Declarations under Article 41 of the Covenant,
A/50/40 vol. T (1995) 119 at para. 11. For text of General Comment, see
RESERVATIONS AND DECLARATIONS.

ICCPR General Comment 31 (Eightieth Session, 2004): Article 2: The Nature of the
General Legal Obligation Imposed on States Parties to the Covenant, A/59/40 (2004) 175
at paras. 8, 9 and 15-20. For text of General Comment, see EQUALITY AND
DISCRIMINATION - GENERAL.

ICESCR General Comment 7 (Sixteenth session, 1997): The Right to Adequate Housing
(art. 11(1) of the Covenant): Forced Evictions, E/1998/22 (1997) 113 at paras. 10 and 14.

For text of General Comment, scc ADEQUATE OR DECENT STANDARD OF
LIVING - FOOD, CLOTHING, SHELTER.

ICESCR General Comment 12 (Twentieth session, 1999): Article 11: The Right to
Adequate Food, E/2000/22 (1999) 102 at paras. 16, 17, 32 and 33. For text of General
Comment, see ADEQUATE OR DECENT STANDARD OF LIVING - FOOD,
CLOTHING, SHELTER.
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ICESCR General Comment 13 (Twenty-first session, 1999): Article 13: The Right to
Education, E/2000/22 (1999) 111 at paras. 43 and 44. For text of General Comment,
see EDUCATION - RIGHT TO AN EDUCATION.

ICESCR General Comment 14 (Twenty-second session, 2000): Article 12: The Right to
the Highest Attainable Standard of Health, E/2001/22 (2000) 128 at paras. 59-61. For
text of General Comment, see HEALTH - GENERAL.

ICESCR General Comment 15 (Twenty-ninth session, 2002): The Right to Water (arts.
11 and 12 of the Covenant), E/2003/22 (2002) 120 at paras. 24, 44(b), 49, 50 and 55-58.
For text of General Comment, sce ADEQUATE OR DECENT STANDARD OF
LIVING - FOOD, CLOTHING, SHELTER.

ICESCR General Comment 16 (Thirty-fourth session, 2005): Article 3: The Equal Right
of Men and Women to the Enjoyment of all Economic, Social and Cultural Rights,
E/2006/22 (2005) 116 at paras. 21, 27 and 38. For text of General Comment, see
EQUALITY AND DISCRIMINATION - GENDER DISCRIMINATION - General.

CRC General Comment 2 (Thirty-second session, 2003): The Role of Independent
National Human Rights Institutions in the Promotion and Protection of the Rights of the
Child, A/59/41 (2004) 82 at paras. 1-29. For text of General Comment, see
CHILDREN’S RIGHTS - GENERAL.

CRC General Comment 4 (Thirty-third session, 2003): Adolescent Health and
Development in the Context of the Convention on the Rights of the Child, A/59/41 (2004)
102 at paras. 9, 18, 21, 37 and 39. For text of General Comment, see CHILDREN’S
RIGHTS - HEALTH.

CRC General Comment 5 (Thirty-fourth session, 2003): General Measures of
Implementation of the Convention on the Rights of the Child (arts. 4, 42 and 44, para. 6),
A/59/41 (2004) 114 at paras. 6, 19-21, 24 and 25. For text of General Comment, see
CHILDREN’S RIGHTS - GENERAL.

CRC General Comment 6 (Thirty-ninth session, 2005): Treatment of Unaccompanied and
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Separated Children Outside their Country of Origin, A/61/41 (2005) 15 at paras. 52 and
64. For text of General Comment, see CHILDREN'S RIGHTS - GENERAL.
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