EQUALITY AND DISCRIMINATION -
GENDER DISCRIMINATION - Violence Against Women

I. GENERAL COMMENTS AND RECOMMENDATIONS

. CERD General Recommendation XXV (Fifty-sixth session, 2000): Gender-Related
Dimensions of Racial Discrimination, A/55/18 (2000) 152 at para. 2.

2. Certain forms of racial discrimination may be directed towards women specifically
because of their gender, such as sexual violence committed against women members of
particular racial or ethnic groups in detention or during armed conflict; the coerced
sterilization of indigenous women; abuse of women workers in the informal sector or
domestic workers employed abroad by their employers. Racial discrimination may have
consequences that affect primarily or only women, such as pregnancy resulting from racial
bias-motivated rape; in some societies women victims of such rape may also be ostracized.
Women may also be further hindered by a lack of access to remedies and complaint
mechanisms for racial discrimination because of gender-related impediments, such as gender
bias in the legal system and discrimination against women in private spheres of life.

. ICESCR General Comment 14 (Twenty-second session, 2000): Article 12: The Right to the
Highest Attainable Standard of Health, E/2001/22 (2000) 128 at paras. 35 and 51.

35. Obligations to protect include, inter alia, the duties of States to adopt legislation or to
take other measures ensuring equal access to health care and health-related services provided
by third parties; to ensure that privatization of the health sector does not constitute a threat
to the availability, accessibility, acceptability and quality of health facilities, goods and
services; to control the marketing of medical equipment and medicines by third parties; and
to ensure that medical practitioners and other health professionals meet appropriate
standards of education, skill and ethical codes of conduct. States are also obliged to ensure
that harmful social or traditional practices do not interfere with access to pre- and post-natal
care and family-planning; to prevent third parties from coercing women to undergo
traditional practices, e.g. female genital mutilation; and to take measures to protect all
vulnerable or marginalized groups of society, in particular women, children, adolescents and
older persons, in the light of gender-based expressions of violence. States should also ensure
that third parties do not limit people's access to health-related information and services.

Violations of the obligation to protect

51. Violations of the obligation to protect follow from the failure of a State party to take all
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necessary measures to safeguard persons within their jurisdiction from infringements of the
right to health by third parties. This category includes such omissions as...the failure to
protect women against violence or to prosecute perpetrators; the failure to discourage the
continued observance of harmful traditional medical or cultural practices; and the failure to
enact or enforce laws to prevent the pollution of water, air and soil by extractive and
manufacturing industries.

ICESCR General Comment 16 (Thirty-fourth session, 2005): Article 3: The Equal Right of
Men and Women to the Enjoyment of all Economic, Social and Cultural Rights, E/2006/22
(2005) 116 at para. 27.

27. Article 10, paragraph 1, of the Covenant requires that States parties recognize that the
widest possible protection and assistance should be accorded to the family, and that marriage
must be entered into with the free consent of the intending spouses. Implementing article 3,
in relation to article 10, requires States parties, infter alia, to provide victims of domestic
violence, who are primarily female, with access to safe housing, remedies and redress for
physical, mental and emotional damage; to ensure that men and women have an equal right
to choose if, whom and when to marry - in particular, the legal age of marriage for men and
women should be the same, and boys and girls should be protected equally from practices
that promote child marriage, marriage by proxy, or coercion; and to ensure that women have
equal rights to marital property and inheritance upon their husband's death. Gender-based
violence is a form of discrimination that inhibits the ability to enjoy rights and freedoms,
including economic, social and cultural rights, on a basis of equality. States parties must take
appropriate measures to eliminate violence against men and women and act with due
diligence to prevent, investigate, mediate, punish and redress acts of violence against them
by private actors.

CEDAW General Recommendation 12 (Eighth session, 1989): Violence Against Women,
A/44/38 (1989) 75.

The Committee on the Elimination of Discrimination against Women,
Considering that articles 2, 5, 11, 12 and 16 of the Convention require the States parties to

act to protect women against violence of any kind occurring within the family, at the
workplace or in any other area of social life,
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Taking into account Economic and Social Council resolution 1988/27,

Recommends to the States parties that they should include in their periodic reports to the
Committee information about:

1. The legislation in force to protect women against the incidence of all kinds of violence
in everyday life (including sexual violence, abuses in the family, sexual harassment at the
workplace, etc.);

2. Other measures adopted to eradicate this violence;
3. The existence of support services for women who are the victims of aggression or abuses;

4. Statistical data on the incidence of violence of all kinds against women and on women
who are the victims of violence.

CEDAW General Recommendation 19 (Eleventh session, 1992): Violence Against Women,
A/47/38 (1992) 5 at paras. 1, 2 and 4-24.

Background

1. Gender-based violence is a form of discrimination that seriously inhibits women's ability
to enjoy rights and freedoms on a basis of equality with men.

2. In 1989, the Committee recommended that States should include in their reports
information on violence and on measures introduced to deal with it (General
Recommendation 12, eighth session).

4. The Committee concluded that not all the reports of States parties adequately reflected
the close connection between discrimination against women, gender-based violence, and
violations of human rights and fundamental freedoms. The full implementation of the
Convention required States to take positive measures to eliminate all forms of violence
against women.

5. The Committee suggested to States parties that in reviewing their laws and policies, and
in reporting under the Convention, they should have regard to the following comments of the
Committee concerning gender-based violence.
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General comments

6. The Convention in article 1 defines discrimination against women. The definition of
discrimination includes gender-based violence, that is, violence that is directed against a
woman because she is a woman or that affects women disproportionately. It includes acts
that inflict physical, mental or sexual harm or suffering, threats of such acts, coercion and
other deprivations of liberty. Gender-based violence may breach specific provisions of the
Convention, regardless of whether those provisions expressly mention violence.

7. Gender-based violence, which impairs or nullifies the enjoyment by women of human
rights and fundamental freedoms under general international law or under human rights
conventions, is discrimination within the meaning of article 1 of the Convention. These
rights and freedoms include:

(a) The right to life;

(b) The right not to be subject to torture or to cruel, inhuman or degrading treatment or
punishment;

(c) The right to equal protection according to humanitarian norms in time of international
or internal armed conflict;

(d) The right to liberty and security of person;

(e) The right to equal protection under the law;

(f) The right to equality in the family;

(g) The right to the highest standard attainable of physical and mental health;

(h) The right to just and favourable conditions of work.

8. The Convention applies to violence perpetrated by public authorities. Such acts of
violence may breach that State's obligations under general international human rights law and
under other conventions, in addition to breaching this Convention.

9. It is emphasized, however, that discrimination under the Convention is not restricted to
action by or on behalf of Governments (see articles 2 (e), 2 (f) and 5). For example, under

article 2 (e) the Convention calls on States parties to take all appropriate measures to
eliminate discrimination against women by any person, organization or enterprise. Under
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general international law and specific human rights covenants, States may also be responsible
for private acts if they fail to act with due diligence to prevent violations of rights or to

investigate and punish acts of violence, and for providing compensation.

Comments on Specific Articles of the Convention

Articles 2 and 3

10. Articles 2 and 3 establish a comprehensive obligation to eliminate discrimination in all
its forms in addition to the specific obligations under articles 5-16.

Articles 2 (), 5 and 10 (¢)

11. Traditional attitudes by which women are regarded as subordinate to men or as having
stereotyped roles perpetuate widespread practices involving violence or coercion, such as
family violence and abuse, forced marriage, dowry deaths, acid attacks and female
circumcision. Such prejudices and practices may justify gender-based violence as a form of
protection or control of women. The effect of such violence on the physical and mental
integrity of women is to deprive them of the equal enjoyment, exercise and knowledge of
human rights and fundamental freedoms. While this comment addresses mainly actual or
threatened violence the underlying consequences of these forms of gender-based violence
help to maintain women in subordinate roles and contribute to their low level of political
participation and to their lower level of education, skills and work opportunities.

12. These attitudes also contribute to the propagation of pornography and the depiction and
other commercial exploitation of women as sexual objects, rather than as individuals. This
in turn contributes to gender-based violence.

Article 6

13. States parties are required by article 6 to take measures to suppress all forms of traffic
in women and exploitation of the prostitution of women.

14. Poverty and unemployment increase opportunities for trafficking in women. In addition
to established forms of trafficking there are new forms of sexual exploitation, such as sex
tourism, the recruitment of domestic labour from developing countries to work in developed
countries, and organized marriages between women from developing countries and foreign
nationals. These practices are incompatible with the equal enjoyment of rights by women
and with respect for their rights and dignity. They put women at special risk of violence and
abuse.
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15. Poverty and unemployment force many women, including young girls, into prostitution.
Prostitutes are especially vulnerable to violence because their status, which may be unlawful,
tends to marginalize them. They need the equal protection of laws against rape and other
forms of violence.

16. Wars, armed conflicts and the occupation of territories often lead to increased
prostitution, trafficking in women and sexual assault of women, which require specific
protective and punitive measures.

Article 11

17. Equality in employment can be seriously impaired when women are subjected to gender-
specific violence, such as sexual harassment in the workplace.

18. Sexual harassment includes such unwelcome sexually determined behaviour as physical
contact and advances, sexually coloured remarks, showing pornography and sexual demands,
whether by words or actions. Such conduct can be humiliating and may constitute a health
and safety problem; it is discriminatory when the woman has reasonable ground to believe
that her objection would disadvantage her in connection with her employment, including
recruitment or promotion, or when it creates a hostile working environment.

Article 12

19. States parties are required by article 12 to take measures to ensure equal access to health
care. Violence against women puts their health and lives at risk.

20. In some States there are traditional practices perpetuated by culture and tradition that are
harmful to the health of women and children. These practices include dietary restrictions for
pregnant women, preference for male children and female circumcision or genital mutilation.

Article 14

21. Rural women are atrisk of gender-based violence because traditional attitudes regarding
the subordinate role of women that persist in many rural communities. Girls from rural
communities are at special risk of violence and sexual exploitation when they leave the rural
community to seek employment in towns.

Article 16 (and article 5)

22. Compulsory sterilization or abortion adversely affects women's physical and mental
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health, and infringes the right of women to decide on the number and spacing of their
children.

23. Family violence is one of the most insidious forms of violence against women. It is
prevalent in all societies. Within family relationships women of all ages are subjected to
violence of all kinds, including battering, rape, other forms of sexual assault, mental and
other forms of violence, which are perpetuated by traditional attitudes. Lack of economic
independence forces many women to stay in violent relationships. The abrogation of their
family responsibilities by men can be a form of violence, and coercion. These forms of
violence put women's health at risk and impair their ability to participate in family life and
public life on a basis of equality.

Specific Recommendations

24. In light of these comments, the Committee on the Elimination of Discrimination against
Women recommends:

(a) States parties should take appropriate and effective measures to overcome all forms of
gender-based violence, whether by public or private act;

(b) States parties should ensure that laws against family violence and abuse, rape, sexual
assault and other gender-based violence give adequate protection to all women, and respect
their integrity and dignity. Appropriate protective and support services should be provided
for victims. Gender-sensitive training of judicial and law enforcement officers and other
public officials is essential for the effective implementation of the Convention;

(c) States parties should encourage the compilation of statistics and research on the extent,
causes and effects of violence, and on the effectiveness of measures to prevent and deal with
violence;

(d) Effective measures should be taken to ensure that the media respect and promote respect
for women;

(e) States parties in their report should identify the nature and extent of attitudes, customs
and practices that perpetuate violence against women, and the kinds of violence that result.
They should report the measures that they have undertaken to overcome violence, and the
effect of those measures;

(f) Effective measures should be taken to overcome these attitudes and practices. States
should introduce education and public information programmes to help eliminate prejudices
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which hinder women's equality (Recommendation 3, 1987);

(g) Specific preventive and punitive measures are necessary to overcome trafficking and
sexual exploitation;

(h) States parties in their reports should describe the extent of all these problems and the
measures, including penal provisions, preventive and rehabilitation measures, that have been
taken to protect women engaged in prostitution or subject to trafficking and other forms of
sexual exploitation. The effectiveness of these measures should also be described;

(1) Effective complaints procedures and remedies, including compensation, should be
provided;

(j) States parties should include in their reports information on sexual harassment, and on
measures to protect women from sexual harassment and other forms of violence of coercion
in the workplace;

(k) States parties should establish or support services for victims of family violence, rape,
sex assault and other forms of gender-based violence, including refuges, specially trained
health workers, rehabilitation and counselling;

(1) States parties should take measures to overcome such practices and should take account
of the Committee's recommendation on female circumcision (Recommendation 14) in
reporting on health issues;

(m) States parties should ensure that measures are taken to prevent coercion in regard to
fertility and reproduction, and to ensure that women are not forced to seek unsafe medical
procedures such as illegal abortion because of lack of appropriate services in regard to
fertility control;

(n) States parties in their reports should state the extent of these problems and should
indicate the measures that have been taken and their effect;

(o) States parties should ensure that services for victims of violence are accessible to rural
women and that where necessary special services are provided to isolated communities;

(p) Measures to protect them from violence should include training and employment
opportunities and the monitoring of the employment conditions of domestic workers;

(q) States parties should report on the risks to rural women, the extent and nature of violence
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and abuse to which they are subject, their need for and access to support and other services
and the effectiveness of measures to overcome violence;

(r) Measures that are necessary to overcome family violence should include:
(1) Criminal penalties where necessary and civil remedies in case of domestic violence;

(i) Legislation to remove the defence of honour in regard to the assault or murder of a
female family member;

(ii1) Services to ensure the safety and security of victims of family violence, including
refuges, counselling and rehabilitation programmes;

(iv) Rehabilitation programmes for perpetrators of domestic violence;
(v) Support services for families where incest or sexual abuse has occurred;

(s) States parties should report on the extent of domestic violence and sexual abuse, and on
the preventive, punitive and remedial measures that have been taken;

(t) That States parties should take all legal and other measures that are necessary to provide
effective protection of women against gender-based violence, including, inter alia:

(1) Effective legal measures, including penal sanctions, civil remedies and compensatory
provisions to protect women against all kinds of violence, including, inter alia, violence and
abuse in the family, sexual assault and sexual harassment in the workplace;

(i1) Preventive measures, including public information and education programmes to change
attitudes concerning the roles and status of men and women;

(ii1) Protective measures, including refuges, counselling, rehabilitation and support services
for women who are the victims of violence or who are at risk of violence;

(u) That States parties should report on all forms of gender-based violence, and that such
reports should include all available data on the incidence of each form of violence, and on
the effects of such violence on the women who are victims;

(v) That the reports of States parties should include information on the legal, preventive and
protective measures that have been taken to overcome violence against women, and on the
effectiveness of such measures.
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CEDAW General Recommendation 21 (Thirteenth session, 1994): Equality in Marriage and
Family Relations, A/49/38 (1994) 1 at para. 40.

40. In considering the place of women in family life, the Committee wishes to stress that the
provisions of General Recommendation 19 (eleventh session) concerning violence against
women have great significance for women's abilities to enjoy rights and freedoms on an
equal basis with men. States parties are urged to comply with that general recommendation
to ensure that, in both public and family life, women will be free of the gender-based
violence that so seriously impedes their rights and freedoms as individuals.

CEDAW General Recommendation 25 (Thirtieth session, 2004): Article 4, Paragraph 1:
Temporary Special Measures, A/59/38 part I (2004) 78 at para. 9.

9. Equality of results is the logical corollary of de facto or substantive equality. These results
may be quantitative and/or qualitative in nature; that is, women enjoying their rights in
various fields in fairly equal numbers with men, enjoying the same income levels, equality
in decision-making and political influence, and women enjoying freedom from violence.

CRC General Comment 4 (Thirty-third session, 2003): Adolescent Health and Development
in the Context of the Convention on the Rights of the Child, A/59/41 (2004) 102 at paras.
24 and 39(g).

24. In light of articles 3, 6, 12, 19 and 24 (3) of the Convention, States parties should take
all effective measures to eliminate all acts and activities which threaten the right to life of
adolescents, including honour killings. The Committee strongly urges States parties to
develop and implement awareness-raising campaigns, education programmes and legislation
aimed at changing prevailing attitudes, and address gender roles and stereotypes that
contribute to harmful traditional practices. Further, States parties should facilitate the
establishment of multidisciplinary information and advice centres regarding the harmful
aspects of some traditional practices, including early marriage and female genital mutilation.

39. Inexercising their obligations in relation to the health and development of adolescents,
States parties shall always take fully into account the four general principles of the

10
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Convention. It is the view of the Committee that States parties must take all appropriate
legislative, administrative and other measures for the realization and monitoring of the rights
of adolescents to health and development as recognized in the Convention. To this end,
States parties must notably fulfil the following obligations:

(2) To protect adolescents from all harmful traditional practices, such as early marriages,
honour killings and female genital mutilation;

ICCPR General Comment 28 (Sixty-eighth session, 2000): Article 3: Equality of Rights
Between Men and Women, A/55/40 vol. 1(2000) 133 at paras. 8, 10, 11,20 and 24. For text
of General Comment, sce EQUALITY AND DISCRIMINATION - GENDER
DISCRIMINATION - General.

CEDAW General Recommendation 24 (Twentieth session, 1999): Article 2: Women and
Health, A/54/38/Rev.1 part I (1999) 3 at paras. 5, 12(b) and (d), 15(a)-(d), 16, 25, 29 and
31(a) and (f). For text of General Recommendation, see HEALTH - GENERAL.

CRC General Comment 6 (Thirty-ninth session, 2005): Treatment of Unaccompanied and
Separated Children Outside their Country of Origin, A/61/41 (2005) 15 at paras. 3, 31 and
47. For text of General Comment, sce CHILDREN'S RIGHTS - GENERAL.
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