EQUALITY AND DISCRIMINATION - MINORITY RIGHTS

II. GENERAL COMMENTS AND RECOMMENDATIONS

. ICCPR General Comment 23 (Fiftieth session, 1994): Article 27: The Rights of
Minorities, A/49/40 vol. 1 (1994) 107 at paras. 1-9.

1. Article 27 of the Covenant provides that, in those States in which ethnic, religious or
linguistic minorities exist, persons belonging to these minorities shall not be denied the
right, in community with the other members of their group, to enjoy their own culture, to
profess and practice their own religion, or to use their own language. The Committee
observes that this article establishes and recognizes a right which is conferred on
individuals belonging to minority groups and which is distinct from, and additional to, all
the other rights which, as individuals in common with everyone else, they are already
entitled to enjoy under the Covenant.

2. In some communications submitted to the Committee under the Optional Protocol,
the right protected under article 27 has been confused with the right of peoples to
self-determination proclaimed in article 1 of the Covenant. Further, in reports submitted
by States parties under article 40 of the Covenant, the obligations placed upon States
parties under article 27 have sometimes been confused with their duty under article 2.1 to
ensure the enjoyment of the rights guaranteed under the Covenant without discrimination
and also with equality before the law and equal protection of the law under article 26.

3.1. The Covenant draws a distinction between the right to self-determination and the
rights protected under article 27. The former is expressed to be a right belonging to
peoples and is dealt with in a separate part (Part I) of the Covenant. Self-determination is
not a right cognizable under the Optional Protocol. ~ Article 27, on the other hand, relates
to rights conferred on individuals as such and is included, like the articles relating to
other personal rights conferred on individuals, in Part III of the Covenant and is
cognizable under the Optional Protocol. 4/

3.2. The enjoyment of the rights to which article 27 relates does not prejudice the
sovereignty and territorial integrity of a State party. At the same time, one or other
aspect of the rights of individuals protected under that article - for example, to enjoy a
particular culture - may consist in a way of life which is closely associated with territory
and use of its resources. 5/ This may particularly be true of members of indigenous
communities constituting a minority.

4. The Covenant also distinguishes the rights protected under article 27 from the
guarantees under articles 2.1 and 26. The entitlement, under article 2.1, to enjoy the
rights under the Covenant without discrimination applies to all individuals within the
territory or under the jurisdiction of the State whether or not those persons belong to a
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minority. In addition, there is a distinct right provided under article 26 for equality
before the law, equal protection of the law, and non-discrimination in respect of rights
granted and obligations imposed by the States. It governs the exercise of all rights,
whether protected under the Covenant or not, which the State party confers by law on
individuals within its territory or under its jurisdiction, irrespective of whether they
belong to the minorities specified in article 27 or not. 6/ Some States parties who claim
that they do not discriminate on grounds of ethnicity, language or religion, wrongly
contend, on that basis alone, that they have no minorities.

5.1. The terms used in article 27 indicate that the persons designed to be protected are
those who belong to a group and who share in common a culture, a religion and/or a
language. Those terms also indicate that the individuals designed to be protected need
not be citizens of the State party. In this regard, the obligations deriving from article 2.1
are also relevant, since a State party is required under that article to ensure that the rights
protected under the Covenant are available to all individuals within its territory and
subject to its jurisdiction, except rights which are expressly made to apply to citizens, for
example, political rights under article 25. A State party may not, therefore, restrict the
rights under article 27 to its citizens alone.

5.2. Article 27 confers rights on persons belonging to minorities which "exist" in a
State party. Given the nature and scope of the rights envisaged under that article, it is not
relevant to determine the degree of permanence that the term "exist" connotes. = Those
rights simply are that individuals belonging to those minorities should not be denied the
right, in community with members of their group, to enjoy their own culture, to practise
their religion and speak their language. Just as they need not be nationals or citizens,
they need not be permanent residents. Thus, migrant workers or even visitors in a State
party constituting such minorities are entitled not to be denied the exercise of those rights.

As any other individual in the territory of the State party, they would, also for this
purpose, have the general rights, for example, to freedom of association, of assembly, and
of expression. The existence of an ethnic, religious or linguistic minority in a given
State party does not depend upon a decision by that State party but requires to be
established by objective criteria.

5.3. The right of individuals belonging to a linguistic minority to use their language
among themselves, in private or in public, is distinct from other language rights protected
under the Covenant. In particular, it should be distinguished from the general right to
freedom of expression protected under article 19. The latter right is available to all
persons, irrespective of whether they belong to minorities or not. Further, the right
protected under article 27 should be distinguished from the particular right which article
14.3 (f) of the Covenant confers on accused persons to interpretation where they cannot
understand or speak the language used in the courts. Article 14.3 (f) does not, in any
other circumstances, confer on accused persons the right to use or speak the language of
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their choice in court proceedings.7/

6.1. Although article 27 is expressed in negative terms, that article, nevertheless, does
recognize the existence of a "right" and requires that it shall not be denied.
Consequently, a State party is under an obligation to ensure that the existence and the
exercise of this right are protected against their denial or violation. Positive measures of
protection are, therefore, required not only against the acts of the State party itself,
whether through its legislative, judicial or administrative authorities, but also against the
acts of other persons within the State party.

6.2. Although the rights protected under article 27 are individual rights, they depend in
turn on the ability of the minority group to maintain its culture, language or religion.
Accordingly, positive measures by States may also be necessary to protect the identity of
a minority and the rights of its members to enjoy and develop their culture and language
and to practise their religion, in community with the other members of the group. In
this connection, it has to be observed that such positive measures must respect the
provisions of articles 2.1 and 26 of the Covenant both as regards the treatment between
different minorities and the treatment between the persons belonging to them and the
remaining part of the population. However, as long as those measures are aimed at
correcting conditions which prevent or impair the enjoyment of the rights guaranteed
under article 27, they may constitute a legitimate differentiation under the Covenant,
provided that they are based on reasonable and objective criteria.

7.  With regard to the exercise of the cultural rights protected under article 27, the
Committee observes that culture manifests itself in many forms, including a particular
way of life associated with the use of land resources, especially in the case of indigenous
peoples. That right may include such traditional activities as fishing or hunting and the
right to live in reserves protected by law. 8/ The enjoyment of those rights may require
positive legal measures of protection and measures to ensure the effective participation of
members of minority communities in decisions which affect them.

8. The Committee observes that none of the rights protected under article 27 of the
Covenant may be legitimately exercised in a manner or to an extent inconsistent with the
other provisions of the Covenant.

9. The Committee concludes that article 27 relates to rights whose protection imposes
specific obligations on States parties. The protection of these rights is directed towards
ensuring the survival and continued development of the cultural, religious and social
identity of the minorities concerned, thus enriching the fabric of society as a whole.
Accordingly, the Committee observes that these rights must be protected as such and
should not be confused with other personal rights conferred on one and all under the
Covenant. States parties, therefore, have an obligation to ensure that the exercise of
these rights is fully protected and they should indicate in their reports the measures they
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have adopted to this end.

Notes

4/ See Official Records of the General Assembly, Thirty-ninth session, Supplement No.
40 (A/39/40), annex VI, General Comment No. 12 (21) (article 1), also issued in
document CCPR/C/21/Rev.1; ibid., Forty-fifth Session, Supplement No. 40, (A/45/40),
vol. II, annex IX, sect. A, Communication No. 167/1984 (Bernard Ominayak, Chief of
the Lubicon Lake Band v. Canada), Views adopted on 26 March 1990.

5/ See ibid., Forty-third Session, Supplement No. 40 (A/43/40), annex VII, sect. G,
Communication No. 197/1985 (Kitok v. Sweden), Views adopted on 27 July 1988.

6/ See ibid., Forty-second Session, Supplement No. 40 (A/42/40), annex VIII, sect. D,
Communication No. 182/1984 (F.H Zwaan-de Vries v. The Netherlands), Views
adopted on 9 April 1987, ibid., sect. C, Communication No. 180/1984 (L.G. Danning v.
The Netherlands), Views adopted on 9 April 1987.

7/ See ibid., Forty-fifth Session, Supplement No. 40, (A/45/40), vol. II, annex X, sect.
A, Communication No. 220/1987 (T.K. v. France), decision of 8 November 1989; ibid.,
sect. B, Communication No. 222/1987 (M.K. v. France), decision of 8 November 1989.

8/ See notes 1 and 2 above, Communication No. 167/1984 (Bernard Ominayak, Chief
of the Lubicon Lake Band v. Canada), Views adopted on 26 March 1990, and
Communication No. 197/1985 (Kitok v. Sweden), Views adopted on 27 July 1988.

ICCPR General Comment 28 (Sixty-eighth session, 2000): Article 3: Equality of Rights
Between Men and Women, A/55/40 vol. I (2000) 133 at para. 32.

32. The rights which persons belonging to minorities enjoy under article 27 of the
Covenant in respect of their language, culture and religion do not authorize any State,
group or person to violate the right to the equal enjoyment by women of any Covenant
rights, including the right to equal protection of the law. States should report on any
legislation or administrative practices related to membership in a minority community
that might constitute an infringement of the equal rights of women under the Covenant
(Communication No. 24/1977, Lovelace v. Canada, Views adopted July 1981) and on
measures taken or envisaged to ensure the equal right of men and women to enjoy all
civil and political rights in the Covenant. Likewise, States should report on measures
taken to discharge their responsibilities in relation to cultural or religious practices within
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minority communities that affect the rights of women. In their reports, States parties
should pay attention to the contribution made by women to the cultural life of their
communities.

ICCPR General Comment 29 (Seventy-second session, 2001): Derogations from
provisions of the Covenant during a state of emergency, A/56/40 vol. I (2001) 202 at para.
13(c).

13. In those provisions of the Covenant that are not listed in article 4, paragraph 2, there
are elements that in the Committee’s opinion cannot be made subject to lawful derogation
under article 4. Below, some illustrative examples are presented.

(¢) The Committee is of the opinion that the international protection of the rights of
persons belonging to minorities includes elements that must be respected in all
circumstances. This is reflected in the prohibition against genocide in international law,
in the inclusion of a non-discrimination clause in article 4 itself (para. 1), as well as in the
non-derogable nature of article 18.

ICCPR General Comment 31 (Eightieth Session, 2004): Article 2: The Nature of the
General Legal Obligation Imposed on States Parties to the Covenant, A/59/40 (2004) 175
at para. 9.

9. The beneficiaries of the rights recognized by the Covenant are individuals.
Although, with the exception of article 1, the Covenant does not mention the rights of
legal persons or similar entities or collectivities, many of the rights recognized by the
Covenant, such as the freedom to manifest one's religion or belief (art. 18), the freedom
of association (art. 22) or the rights of members of minorities (art. 27), may be enjoyed in
community with others. The fact that the competence of the Committee to receive and
consider communications is restricted to those submitted by or on behalf of individuals
(article 1 of the Optional Protocol) does not prevent such individuals from claiming that
actions or omissions that concern legal persons and similar entities amount to a violation
of their own rights.

ICESCR General Comment 13 (Twenty-first session, 1999): Article 13: The Right to
Education, E/2000/22 (1999) 111 at para. 50.
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50. In relation to article 13(2), States have obligations to respect, protect and fulfil each
of the "essential features" (availability, accessibility, acceptability, adaptability) of the
right to education. By way of illustration, a State must respect the availability of
education by not closing private schools; protect the accessibility of education by
ensuring third parties, including parents and employers, do not stop girls from going to
school; fulfil (facilitate) the acceptability of education by taking positive measures to
ensure that education is culturally appropriate for minorities and indigenous peoples, and
of good quality for all; fulfil (provide) the adaptability of education by designing and
resourcing curricula which reflect the contemporary needs of students in a changing
world; and fulfil (provide) the availability of education by actively developing a system
of schools, including building classrooms, delivering programmes, providing teaching
materials, training teachers and paying them domestically competitive salaries.

CRC General Comment 2 (Thirty-first session, 2002): The Role of Independent National
Human Rights Institutions in the Promotion and Protection of the Rights of the Child,
A/59/41 (2004) 82 at para. 15.

15. NHRIs [national human rights institutions] should be geographically and physically
accessible to all children. In the spirit of article 2 of the Convention, they should
proactively reach out to all groups of children, in particular the most vulnerable and
disadvantaged, such as (but not limited to) children in care or detention, children from
minority and indigenous groups, children with disabilities, children living in poverty,
refugee and migrant children, street children and children with special needs in areas
such as culture, language, health and education. NHRI legislation should include the
right of the institution to have access in conditions of privacy to children in all forms of
alternative care and to all institutions that include children.

CRC General Comment 3 (Thirty-second session, 2003): HIV/AIDS and the Rights of
the Child, A/59/41 (2004) 89 at paras. 21 and 30.

21. In some countries, even when child- and adolescent-friendly HIV-related services
are available, they are not sufficiently accessible to children with disabilities, indigenous
children, children belonging to minorities, children living in rural areas, children living in
extreme poverty or children who are otherwise marginalized within the society. In
others, where the health system’s overall capacity is already strained, children with HIV
have been routinely denied access to basic health care. States parties must ensure that
services are provided to the maximum extent possible to all children living within their
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borders, without discrimination, and that they sufficiently take into account differences in
gender, age and the social, economic, cultural and political context in which children
live.

30. The vulnerability of children to HIV/AIDS resulting from political, economic,
social, cultural and other factors determines the likelihood of their being left with
insufficient support to cope with the impact of HIV/AIDS on their families and
communities, exposed to the risk of infection, subjected to inappropriate research, or
deprived of access to treatment, care and support if and when HIV infection sets in.
Vulnerability to HIV/AIDS is most acute for children living in refugee and internally
displaced persons camps, children in detention, children living in institutions, as well as
children living in extreme poverty, children living in situations of armed conflict, child
soldiers, economically and sexually exploited children, and disabled, migrant, minority,
indigenous, and street children. However, all children can be rendered vulnerable by
the particular circumstances of their lives. Even in times of severe resource constraints,
the Committee wishes to note that the rights of vulnerable members of society must be
protected and that many measures can be pursued with minimum resource implications.
Reducing wvulnerability to HIV/AIDS requires first and foremost that children, their
families and communities be empowered to make informed choices about decisions,
practices or policies affecting them in relation to HIV/AIDS.

CRC General Comment 5 (Thirty-fourth session, 2003): General measures of
implementation of the Convention on the Rights of the Child (arts. 4, 42 and 44, para. 6),
A/59/41 (2004) 114 at para. 49.

49. The Committee commends States parties which have introduced annual
publication of comprehensive reports on the state of children’s rights throughout their
jurisdiction.  Publication and wide dissemination of and debate on such reports,
including in parliament, can provide a focus for broad public engagement in
implementation.  Translations, including child-friendly versions, are essential for
engaging children and minority groups in the process.

CRC General Comment 6 (Thirty-ninth session, 2005): Treatment of Unaccompanied and
Separated Children Outside their Country of Origin, A/61/41 (2005) 15 at para. 75.

75. Staff involved in status-determination procedures of children, in particular those
who are unaccompanied or separated, should receive training on adopting an application
of international and national refugee law that is child, cultural, and gender-sensitive. To
properly assess asylum claims of children, information on the situation of children,
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including those belonging to minorities or marginalized groups, should be included in
government efforts to collect country-of-origin information.

CERD General Recommendation XXI (Forty-eighth, session, 1996): Right to
Self-Determination, A/51/18 (1996) 125. For text of General Recommendation, see
SELF-DETERMINATION.

CERD General Recommendation XXVII (Fifty-seventh session, 2000): Discrimination
Against Roma, A/55/18 (2000) 154 at paras. 1-45 and 47. For text of General
Recommendation, see EQUALITY AND DISCRIMINATION - RACIAL
DISCRIMINATION.

CERD General Recommendation XXIII  (Fifty-first session, 1997): On the Rights of
Indigenous Peoples, A/52/18 (1997) 122. For text of General Recommendation, see
INDIGENOUS PEOPLES.

CERD General recommendation XXXI (Sixty-seventh session, 2005): The Prevention of
Racial Discrimination in the Administration and Functioning of the Criminal Justice
System, A/60/18 (2005) 98 at preamble and paras. 1, 4, 5, 10, 21, 22, 25, 26, 29, 30, 38,
39 and 41. For text of General Recommendation, see EQUALITY AND
DISCRIMINATION - RACIAL DISCRIMINATION.

ICCPR General Comment 22 (Forty-eighth session, 1993): Article 18: The Right to
Freedom of Thought, Conscience and Religion, A/48/40 vol. I (1993) 208 at paras. 2 and
9. For text of General Comment, sse THOUGHT, CONSCIENCE AND RELIGION
- FREEDOM OF.

ICCPR General Comment 24 (Fifty-second session, 1994): Issues Relating to
Reservations Made upon Ratification or Accession to the Covenant or the Optional
Protocols Thereto, or in Relation to Declarations under Article 41 of the Covenant,
A/50/40 wvol. T (1995) 119 at para. 8.  For text of General Comment, see
RESERVATIONS AND DECLARATIONS.

ICESCR General Comment 15 (Twenty-ninth session, 2002): The Right to Water (arts.
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11 and 12 of the Covenant), E/2003/22 (2002) 120 at para. 16. For text of General
Comment, sce ADEQUATE OR DECENT STANDARD OF LIVING - FOOD,

CLOTHING, SHELTER.

CRC General Comment 4 (Thirty-third session, 2003): Adolescent Health and
Development in the Context of the Convention on the Rights of the Child, A/59/41 (2004)
102 at paras. 13 and 16. For text of General Comment, see CHILDREN’S RIGHTS -

HEALTH.



